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BUBT   ET   AL.   V.  BoWLES   ET   AL. 

Fbattditlsnt  Represkntations. — Promise  to  he  Performed  in  Future, — Rep- 
resentatioDS,  to  be  fhiadulent,  must  be  made  concerning  existing  facts ; 
and  promises  made  to  be  performed  in  the  future,  although  fraudulently 
made  and  afterward  broken,  do  not  constitute  fraud. 

Sams. — Falee  Representations  of  Law  not  Fraud. — Fraud  can  not  be  pred- 
icated upon  representations  of  the  law,  however  false  they  may  be,  and 
whether  they  are  suppressions  of  truth  or  representations  of  falsehood. 
Eyery  person  is  bound  to  know  the  law,  and  not  to  be  deceived  by  its  sup- 
pression or  false  representation. 

Rescission  of  Contract. — Money  paid,  or  personal  property  delivered,  or 
real  estate  conveyed,  under  a  void  contract,  or  a  contract  which  can  not 
be  enforced,  may  be  recovered  back  or  -compensation  had  therefor, 
and  the  contract  rescinded,  even  against  the  representatives  of  one  of  the 
parties  thereto,  when  the  rights  of  others  have  not  intervened. 

Action  to  Recover  Real  Estate.— .Bytti7<i6fe  Title. — Right  of  Possession. 
— A  plaintiff  may  recover  re&l  property  upon  an  equitable  title,  when  he 
has  the  right  of  possession. 

From  the  Orange  Circuit  Court. 

D,  J2.  Eckels  and  W.  W.  tipencer^  for  appellants. 
J.  Baker,  for  appellees. 
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2  SUPREME  COURT  OF  INDIANA. 

Burt  et  al.  v.  Bowles  et  al, 

BiDDLE,  J. — Complaint  in  four  paragraphs  by  the  ap- 
pellants against  the  appellees.  The  substantial  facts 
averred  in  the  first  paragraph  are  as  foUowg : 

That  the  plaintiffs  were  possessed  in  their  own  right  of 
a  considerable  estate  in  moneys;  that  the  defendant 
Julia  Bowles  is  the  widow  of  William  A.  Bowles,  de- 
ceased, and  the  said  defendants  William  A.  Dill  and 
Mary  Mac.  Dill  arc  the  grandchildren  and  heirs  at  law  of 
William  A.  Bowles;  that  said  Bowles  became  the  guardian 
of  the  persons  and  property  of  the  plaintiffs,  and  became 
possessed  of  the  property,  and,  as  such  guardian,  during 
their  minority,  and,  after  their  majority,  a^  their  friend 
and  agent,  had  the  control  and  management  thereof  until 
his  death,  on  the  28th  day  of  March,  1873 ;  that,  by  the 
death  of  an  aunt,  Evaline  Burt,  the  plaintiffs  became  pos- 
sessed of  an  additional  estate  of  great  value ;  that  said 
Evaline,  in  contemplation  of  death,  and  reposing  great 
faith,  confidence  and  trust  in  said  Bowles,  who  pretended 
great  interest  and  friendship  for  the  plaintiflrs,  and  who 
was  reputed  a  man  of  great  wisdom,  financial  skill  and 
acumen,  committed  to  his  charge  the  custody,  care  and 
control  of  the  plaintiflTs  and  their  interest  in  her  said 
estate,  enjoining  upon  these  plaintiffs,  who  were  then  of 
full  age,  that  they  should  allow  the  said  Bowles  to  control 
their  said  affairs,  'which,  in  deference  to  the  wish  of  their 
dying  relation,  they  agreed  to  do,  themselves  believing  that 
he  was,  and  would  continue  to  be,  their  friend  and  faith- 
ful advisor ;  that  said  Bowles  accepted  said  trust,  and 
promised  the  said  Evaline  and  these  plaintiffs  that  he 
would  guard  and  protect  their  interest  and  manage  their 
affaira;  that  certain  lands,  the  title  to  which  was  then  in 
the  said  Bowles,  but  the  purchase-money  of  which  was 
paid  out  of  the  moneys  belonging  to  the  plaintiffs,  should 
be  conveyed  to  the  plaintiff^s,  and  improved  for  their 
future  home ;  that  said  Bowles  did  convey  to  the  plain- 
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tiffs,  as  tenants  in  cogmmon,  in  the  year  1867,  the  said 
lands,  to  wit :  (Here  the  lands  are  described) ;  that,  in  the 
year  1868,  the  said  Bowles,  pretending  great  affection  for 
the  plaintiffs,  and  being  involved  in  domestic  troubles, 
and  being  old,  and  plaintiffs  feeling  a  great  regard  for 
him,  induced  the  plaintiffs  to  move  upon  said  lands,  and 
did  thereafter*  for  a  period  of  years  furnish  him  a  home, 
nursing  and  caring  for  him  in  sickness  and  in  health ; 
that  said  Bowles,  with  the  money  and  means  of  the  plain- 
tilfe,  made  valuable  and  lasting  improvements  on  said 
lands,  at  the  cost  of  five  thousand  dollars;  that,  in  the 
year  1868,  the  then  wife  of  Bowles,  from  whom  he  had 
separated,  in  an  action  for  divorce,  obtained  a  decree 
for  alimony  in  the  amount  of  twenty-five  thousand 
dollars,  which,  being  still  unpaid,  amounts  in  the^ 
aggregate  to  the  sum  of  thirty-five  thousand  dol- 
lars; that  by  reason  of  said  decree,  and  other  judg- 
ments, he  became  and  was  greatly  embarrassed  finan- 
cially, during  all  which  time  he  continued  to  act  as 
agent  of  the  plaintiff,  and  manager  of  their  moneys 
and  estate — the  plaintifis  being  ignorant  of  these  facts — he 
&lsely  and  fraudulently  pretending  to  be  able  to  pay  off 
all  said  liens  upon  his  land,  and  account  to  them ;  that 
having  the  full  confidence  of  the  plaintiffs,  and  knowing 
that  they  were  ignorant  of  his  financial  condition,  and  in- 
tending to  cheat  them,  as  hereinafter  set  forth,  he  entered 
into  a  matrimonial  alliance  with  the  said  Julia ;  that,  im- 
mediately after  his  marriage  with  Julia,  they  began  to  con- 
spire together  to  cheat,  wrong  and  rob  the  plaintiffs  of 
their  moneys  and  lands ;  that,  pretending  to  set  their  hearts 
upon  said  lands  and  house  of  plaintifib  for  a  home  for  them- 
selves, the  said  Bowles,  with  the  connivance  and  procure- 
ment of  said  Julia,  did,  on  the  8th  day  of  July,  1872,  and 
at  divers  times  thereafter,  represent  to  the  plaintiffs  that 
he  was  old.  that  said  land  and  house  suited  him,  that  he 
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had  other  lands  which  would  better  suit  them,  and  that,  in 
view  of  his  kindness  to  them,  they  ought  to  convey  to  him 
their  said  house  and  place  heretofore  mentioned,  and 
fraudulently  represented  to  them  that,  if  they  would  do  so, 
he  would,  with  his  said  wife,  convey  to  Rachel  Burt 
for  her  interest  therein  certain  lands  de8cribed,by  a  deed 
of  warranty,  and  that,  before  doing  so,  he  would  discharge 
said  lands  of  all  liens  and  incumbrances,  so  that  the  plain- 
tiff's should  have  a  good  title  thereto ;  that,  still  confiding 
in  said  Bowles,  and  believing  that  he  could  and  would  do 
as  he  promised,  they  did,  on  the  8d  day  of  July,  1872,  con- 
vey, by  deed  of  warranty,  to  the  said  Bowles,  the  said 
lands  hereinbefore  first  described,  which  were  wholly  unin- 
cumbered and  of  the  value  of  ten  thousand  dollars  and 
that  they  put  said  Bowles  and  said  Julia  in  possession 
thereof;  that,  at  the  time  the  said  Bowles  and  Julia 
well  knew  that  said  Bowles  could  not  and  did  not  intend 
to  discharge  said  lands  of  their  liens,  which  were  greater 
than  the  value  of  the  lands  ;  that  said  Bowles  knew  that 
these  plaintiffs  were  ignorant  of  the  fact  that  without  a 
writing  the  said  promise  to  convey  by  the  said  Bowles 
could  not  be  enforced,  and  that  they  were  ignorant  that  the 
said  Julia  could  not  be  compelled  to  join  in  such  convey- 
ance, which  facts  he  suppressed'  and  kept  from  them, 
though  he  well  knew  that  they  relied  upon  him  for  the 
protection  of  their  rights  and  interests  ;  that,  at  the  time, 
said  Bowles  well  knew  these  facts,  and  that  said  Julia 
would  not  and  did  nut  intend  to  join  in  making  said  con- 
veyance to  said  plaintiff's,  and  well  knew  that  he  was  not 
able  and  could  not  and  did  not  intend  to  discharge  said 
liens  nor  make  such  conveyance,  but  so.  fraudulently  pre- 
tended and  represented,  to  cheat  and  wrong  these  plain- 
tifife  ;  that  Bowles  never  paid  any  part  of  said  liens,  but  af- 
terward died,  at  the  date  before  stated,  intestate,  leaving 
Julia  his  widow,  and  these  plaintiffs  his  grandchildren, 
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and  8ole  heirs  at  law  as  aforesaid;  that  the  assets  of  his  es- 
tate are  not  sufficieut  to  pay  oiF  said  liens  on  said  lands, 
and  there  is  no  person  of  whom  they  can  obtain  title  there- 
to. Prayer  that  this  conveyance  to  Bowles  be  set  aside, 
cancelled  and  held  for  naught,  and  that  the  title  to  said 
lands  be  quieted  and  the  possession  thereof  given  to  them 
and  for  damages  in  one  thousand  dollars. 

The  second  paragraph  of  the  complaint  is  not  substan- 
tially different  from  the  first ;  but  the  averments  are  not 
as  fully  made,  and  it  prays  for  a  rescission  of  the  contract, 
for  the  recovery  of  rents,  and  that  the  title  may  be  quieted 
in  the  plaintiffs,  etc. 

The  third  paragraph  of  the  complaint  is  in  the  follow- 
ing words : 

"And,  for  a  further  and  third  paragraph  herein,  said 
plaintiffs  say,  that  they  are  the  owners  by  complete  equit- 
able title,  and  entitled  to  the  possession,  of  a  tract  of  land, 
to  wit:  The  west  half  of  the  north-east  quarter  of  section 
8,  in  township  1  north,  of  range  2  west,  lying  and 
being  in  said  county  and  State  ;  and  that  defendants  now 
hold  possession  of  the  land  without  right,  and  for  three 
years  last  past  have  unlawfully  kept  plaintiffs  out  of  pos- 
session of  the  same.  Wherefore  they  demand  judgment 
for  the  recovery  of  the  land  and  the  legal  title  thereto,  and 
two  thousand  dollars  for  being  kept  out  of  the  possession, 
and  for  other  proper  relief." 

The  fourth  paragraph  of  the  complaint  contains  a  brief 
and  imperfect  statement  of  the  facts  averred  in  the  first, 
with  a  similar  prayer. 

A  separate  demurrer,  alleging  a  want  of  sufficient  facts 
to  constitute  a  cause  of  action,  was  sustained  to  each  para- 
graph of  the  complaint,  upon  which,  the  plaintiffs  refusing 
to  amend,  the  court  rendered  judgment  for  the  defendants. 

These  rulings  are  assigned  as  error  in  this  court,  and 
present  the  only  questions  reserved  in  the  record  for  our 
consideration. 
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The  appellants  have  presented  us  with  a  careful  and  elab- 
orate brief,  but  the  appellees  have  not  favored  us  with 
any  argument. 

It  will  be  observed,  upon  the  face  of  this  complaint,  that 
the  representations  alleged  to  be  false  are  not  concerning 
facts  existing  at  the  time  they  were  made,  except  as  to 
the  fact  of  the  great  confidence  the  plaintifts  reposed  in 
William  A.  Bowles.  The  representations  touching  the 
alleged  exchange  of  lands  which  Bowles  sought  to  effect 
were,  that  he  would  pay  off  the  incumbrances  on  the 
lands  which  he  proposed  to  convey  to  the  plaintiffs  in  ex- 
change for  the  lands  which  the  plaintiffs  conveyed  to  him, 
and  he  would  convey  th^  said  lands  to  the  plaintiffs,  and 
that  his  wife,  Julia,  should  join  in  the  deed.  These  repre- 
sentations are  not  of  facts  existing  at  the  time  he  is  alleged 
to  have  made  them,  but  were  promises  to  be  performed  at 
a  future  time.  It  is  well  settled  that  representations,  to  be 
fraudulent,  must  be  made  concerning  existing  facts,  and 
that  promises  made  to  be  performed  in  the  future,  though 
fraudulentlv  made  and  afterward  broken,  do  not  consti- 
tute  fraud.  The  authorities  upon  this  point  are  numer- 
ous. We  cite  some  of  the  latest.  Fouty  v.  Fouty^  84  Ind. 
438 ;  The  President  and  Trustees  of  Hartsville  University  v. 
Hamilton,  34  Ind.  506 ;  Bacon  v.  Markley^  46  Ind.  116 ; 
Jagers  v.  Jagers^  49  Ind.  428 ;  Welshbillig  v.  Dienharty  65 
Ind.  94. 

The  other  false  representations,  or  rather  suppressions 
of  the  truth,  are  that  Bowles  suppressed  and  kept  from 
the  plaintiffs  the  fact,  which  he  well  knew,  that  his 
promise  to  convey  the  lands  which  he  agreed  to  give  the 
plaintiffs  in  exchange  for  the  land  conveyed  to  him  by 
them  could  not  be  enforced  unless  it  was  made  in  writing, 
and  that  his  wife  Julia  could  not  be  compelled  to  join  her 
husband  in  the  conveyance  of  them,  which  fact  Bowles  al- 
so well  knew  and  concealed  from  the  plaintiffs.     These 
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facts  are  concerning  the  law,  upon  which  fraud  can  not 
be  predicated,  however  false  and  fraudulent  they  may  be, 
and  whether  they  are  suppressions  of  truth  or  representa- 
tions of  falsehood.  Every  person  is  bound  to  know  the 
hiw,  and  not  to  be  deceived  by  its  suppression  or  false  rep- 
resentation. This  is  a  necessary  maxim,  lying  at  thefoun- 
<Iation  of  government  and  jurisprudence,  and  without 
which  neither  government  nor  jurisprudence  could  exist  as 
a  system. 

If  the  alleged  representations  of  Bowles  had  been  made 
affirmatively,  that  his  promise  to  convey  the  land  could 
be  enforced  in  law  without  being  in  writing,  and  that  his 
wife,  Julia,  could  be  compelled  by  law  to  join  him  in  the 
conveyance,  however  fraudulently  made,  they  would  not 
amount  to  a  legal  fraud.  Piatt  v.  Scott^  6  Blackf.  389  :  Mears 
V.  Grrahanij  8  Blackf.  144 ;  Dickerson  v.  The  Board  of  Com- 
missioners  of  Ripley  County ^  6  Ind.  128  ;  Clem  v.  The  New- 
castle and  Danville  Railroad  Co.,  9  Ind.  488  ;  Reed  v.  Sid- 
ener,  82  Ind.  373;  Boland  v.  Whitman,  33  Ind.  64;  The 
President,  etc.,  of  Hartsville  University  v.  Hamilton,  84 
Ind.  &06  ;  Smither  v.  Calvert,  44  Indr  242  ;  The  City  of  La- 
fayette V.  The  State,  ex  rel.  Jenks,  post.  p.  218. 

But,  because  there  was  no  legal  fraud  committed  on  the 
appellants  by  Bowles,  and  because  the  statute  of  frauds 
stands  in  the  way*  of  the  enforcement  of  the  contract 
against  Bowles,  it  does  not  follow  that  the  facts  stated  in  the 
lirst  paragraph  of  the  complaint  do  not  constitute  a  cause 
of  action.  It  is  a  familiar  principle  that  money  paid,  or 
personal  property  delivered,  or  real  estate  conveyed,  under 
a  void  contract  or  a  contract  which  can  not  be  enforced, 
may  be  recovered  back  or  compensation  recovered  there- 
for. In  the  ease  before  us,  as  the  alleged  express  contract 
of  Bowles  can  not  be  enforced,  the  implied  contract  arises 
at  once  that  he  will  return  the  property  he  obtained  un- 
der it,  or  render  compensation  therefor ;  and  we  do   not 
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see  why  the  contract  may  not  be  rescinded  as  between  the 
representatives  of  Bowles  and  th^  appellants,  unless  other 
rights  have  intervened  to  prevent  a  rescission.  As,  by  the 
allegations,  the  appellants  received  nothing  under  the  con- 
tract, they  have  nothing  to  restore  before  askinga  rescission. 
And,  as  between  the  parties,  they  can  be  placed  in  statu  quo. 

We  think  the  demurrer  to  the  first  paragraph  of  com- 
plaint should  have  been  overruled.  The  following  authori- 
ties will  guide  the  court  on  a  hearing  of  the  case.  Shaeffer 
V.  SUade^  7  Blackf.  178 ;  Johnson  v.  McLane^  7  Blackf.  501 ; 
Cain  V.  Guthrie^  8  Blackf.  409  ;  Ash  v.  Daggy,  6  Ind.  259  ; 
Gatling  v.  Newell^  9  Ind.  572  ;  Wiley  v.  Howard^  15  Ind.  169  ; 
Fisher  v.  Wilson,  18  Ind.  133 ;  Patten  v.  Stewart^  24  Ind. 
332  ;  Matlock  v.  Todd,  25  Ind.  128. 

"We  think  the  second  and  fourth  paragraphs  of  com- 
plaint are  also  sufficient,  though  not  so  well  pleaded  as  the 
first. 

What  objection  could  be  successfully  alleged  against  the 
third  paragraph  of  complaint  we  do  not  perceive.  It  seems 
to  us,  under  the  code,  to  be  sufficient.  Section  592  enacts 
that  "Any  person  having  k  valid  subsisting  interest  in 
real  property,  and  a  right  to  possession  thereof,  may  re- 
cover the  same  by  action  to  be  brought  against  the 
tenant  in  possession ;  if  there  is  no  such  tenant,  then 
against  the  person  claiming  the  title,  or  some  interest 
therein."  Section  595  enacts  that  "  The  plaintift'  in  his 
complaint  shall  state  that  he  is  entitled  to  the  possession 
of  the  premises,  piirticularly  describing  them,  the  interest 
he  claims  therein,  and  that  the  defendant  unlawfully  keeps 
him  out  of  possession."  Section  596  enacts  that  "  The 
answer  of  the  defendant  shall  contain  a  denial  of  each 
material  statement  or  allegation  in  the  complaint;  under 
which  denial  the  defendant  shall  be  permitted  to  give  in 
evidence  every  defence  to  the  action  that  he  may  have, 
either  legal  or  equitable." 
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In  the  action  of  ejectment  at  common  law,  the  plaintiff 
could  recover  only  upon  a  legal  title,  and  upon  the 
strength  of  his  title,  not  upon  the  weakness  of  the  defend- 
ant's title.  The  complaint  in  this  case  avers  merely  :in 
equitable  title,  with  the  right  of  possession.  This  may 
have  been  the  ground  upon  which  the  demurrer  was  sus- 
tained. Whether  an  action  to  recover  the  possession  of  real 
property  can  be  maintained  in  this  State,  upon  an  equit- 
able title,  bias  never  been  decided  by  this  court ;  but  the 
question  is  directly  presented  in  this  case.  This  court  has 
decided  that,  where  a  legal  title  is  averred  in  the  com- 
plaint, it  must  be  proved,  and  the  complaint  can  not  be 
supported  by  proof  of  an  equitable  title.  Eowe  v.  Beckett^ 
80  Ind.  15*A ;  Groves  v.  Marks,  32  Ind.  319.  But  these 
cases  imply  that,  if  an  equitable  title  is  alleged,  proof  of 
an  equitable  title  will  support  the  complaint.  A  complaint, 
averring  that  the  plaintiff  "  are  the  owners,  and  lawfully 
entitled  to  the  immediate  possession  of  the  following 
described  real  estate,"  without  describing  the  kind  of  title, 
whether  legal  or  equitable,  has  been  held  good.  Steeple  v. 
Dotomnffj  60  Ind.  478.  This  court  has  frequently  recog- 
nized, under  section  596  of  the  code,  an  equitable  title  in 
the  defendant  as  sufficient  to  defeat  a  legal  title  in  the 
plaintiff,  when  the  plaintiff  is  not  entitled  to  possession, 
and  has  frequently  held  a  counter-claim,  setting  up  an 
equitable  title  in  the  defendant,  as  sufficient  not  only  to 
defeat  a  legal  title  in  the  plaintiff  when  he  has  not  the 
right  to  possession,  but  also  to  establish  and  quiet  the  title 
in  the  defendant.  Stehman  v.  Crullj  26  Ind.  436 ;  Knight 
V.  McDonald,  37  Ind.  463  ;  Brown  v.  Freed,  43  Ind.  253  ; 
Huddleston  v.  Ingels,  47  Ind.  498  ;  Dale  v.  Frishie,  59  Ind. 
530 ;  The  JeffersonviUe^  Madison  and  Indianapolis  Railroad 
Co.  V.  Oyler,  60  Ind.  383 :  Buckley  v.  Taggart,  62  Ind.  236 ; 
Hampson  v.  Fall,  64  Ind.  382. 

When  the  Legislature   enacted,  as  they  did  in  section 
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592,  that  '^Any  person  having  a  valid  subsisting  interest 
in  real  property,  and  a  right  to  possession  thereof,  may  re- 
cover the  same  by  action,*'  they  certainly  meant  something 
more  than  merely  to  get  rid  of  John  Doe  and  Richard  Roe 
in  the  common  law  action  of  ejectment.  The  words,  "a 
valid  subsisting  interest  in  real  property,"  can  not  be 
restricted,  with  any  propriety,  to  mean  merely  a  legal  title. 
There  are  many  valid  subsisting  interests  in  real  property 
carrjnng  with  them  the  right  of  possession,  which  are  not 
legal  titles.  Besides,  we  do  not  see  the  propriety  in  enact- 
ing, us  in  section  596,  that  the  defendant  may  give  in  evi- 
dence every  defence  to  the  action,  "either  legal  or  equita- 
ble," and  thereby  establish  and  quiet  his  title,  when,  if  he 
were  the  plaintiff,  he  could  not  do  the  same  thing  on  the 
same  state  of  facts.  Surely,  an  equitable  title  in  the  de- 
fendant, set  up  as  a  counter-claim,  that  would  defeat  the 
legal  title  in  the  plaintifl',  and  establish  and  quiet  the  title 
in  the  defendant,  ought  to  be  sufficient  to  establish  and 
quiet  the  same  title,  on  the  same  state  of  facts,  if  the  de- 
fendant were  the  plaintiff  and  the  plaintiff  the  defendant. 
Indeed,  in  a  counter-claim,  the  defendant  becomes  the 
plaintiff  in  all  new  and  affirmative  matter,  and,  as  to  that, 
the  plaintiff  becomes  the  defendant.  We  therefore  hold 
that  a  plaintiff  may  recover  real  property  upon  an  equita- 
ble title,  when  he  has  the  right  of  possession.  An  action 
merely  for  the  possession  settles  nothing  but  the  right  of 
possession,  and  does  not  interfere  with  the  ultimate  title  to 
the  property. 

We  think  the  court  erred  in  sustaining  the  demurrer  to 
the  third  paragraph  of  complaint. 

The  judgment  is  reversed,  at  the  costs  of  the  appellees, 
and  the  cause  remanded  with  instructions  to  overrule  the 
demurrers  to  the  complaint,  and  for  further  proceedings. 
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GovTBACT.— Demofid— /'ieoc^iny.— Inan  action  upon  the  balance  of  an  account 
slated,  with  an  agreement  thataaid  balance  should  be  paid  in  work  to  be     155  182 
ordered  altera  oertain  date,  the  complaint  is  bad  on  demurrer  if  it  does 
not  aver  a  demand  or  order  for  the  work  as  stipulated  in  the  agreement. 

8am K. — Failure  of  Ckmtideration. — Forgtd  Notes. — Praeiice. — Pleading. — In 
an  action  upon  a  written  agreement  to  pay  a  balance  of  an. account  stated 
in  work  if  ordered  afler  a  certain  date,  upon  which  account  there  are  cred- 
its, an  answer  showing  that  a  part  of  the  credits  were  given  for  promissory 
notes  purporting  to  have  been  executed  by  good  parties,  but  which  notes 
proved  to  be  forgeries,  is  good  as  showing  a  failure  of  consideration  of  the 
agreement  to  the  extent  of  the  amount  of  the  notes  ;  and  in  such  case  it 
would  not  be  necessary  to  bring  suit  on  the  notes  against  the  parties  pur- 
porting to  have  executed  them,  before  setting  up  the  above  defence,  as  the 
question  of  the  genuineness  of  such  notes  could  be  determined  as  well  under 
the  above  answer  as  in  an  original  suit  thereon. 

Sams. — Foundation  of  Defence.-^Pleading. — In  such  a  case  it  was  not  neces- 
sary to  make  copies  of  the  alleged  invalid  notes  part  of  the  answer,  as 
such  answer  was  not  founded  upon  them,  but  upon  the  alleged  partial 
failure  of  the  consideration  of  the  instrument  sued  upon. 

Samk. — Varianee. — Amendtnent — Supreme  Court. — Practice. — If  there  was 
any  variance  between  the  notes  mentioned  in  the  answer  in  such  case  and 
those  offered  in  evidence,  as  to  amount,  it  might  have  been  obviated  by  an 
amendment,  and,  in  the  Supreme  Court,  under  section  680  of  the  code,  the 
amendment  will  be  deemed  to  have  been  made. 

SuPKXMB  CouBT. —  Weight  of  Evidence. — Practice. — The  Supreme  Court 
will  not  disturb  a  verdict  or  finding  on  the  evidence  where  it  is  conflicting. 

From  the  Montgomery  Circuit  Court. 

J.  Wright  and  J.  M,  SelleVy  for  appellants. 

P.  S.  Kennedy  and  W.  T.  Brushy  for  appellees. 

WoRDEN,  J. — Complaint  by  the  appellants,  as  assignees, 
against  the  appellees,  as  makers,  of  the  following  instru- 
ment, viz.: 

"  Crawfordsville,  Ind.,  April  9th,  1873. 

"Mr.  George  W.  Call,  in  account  with  Doherty  & 
McClelland,  proprietors  of  The  Crawfordsville  Carriage 
and  Wagon  Works,  corner  of  Washington  and  Pike 
streets ;  ten  per  cent,  on  all  back  accounts  running  over 
thirty  days. 
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"  Top  Bug.,  O.  &  S $825.00. 

"  Top.  Bug.,  O.  &  S 285.00. 

"  Top.  Bug.,  O.  &  S 250.00. 

"Open    "          "     ..-. 200.00. 

**  2  Spring  wagons 870.00. 

11,480.00. 

"  By  notes $2,188.25. 

1,430.00. 

"  By  balance  due $708.25. 

"  Bal.  due  to  be  taken  in  work ;  no  job  to  be  ordeii 
ed  sooner  than  60  days  from  date;    we  then  agree  to 
fill  within  80  days  of  order. 

(Signed,)  "Doherty  &  McClelland." 

This  instrument  had  credits  endorsed  upon  it  to  the 
amount  of  two  hundred  and  forty  dollars,  and  was  en- 
dorsed by  George  W.  Call,  without  recourse. 

The  complaint  was  in  two  paragraphs,  to  the  first  of 
which  a  demurrer  for  want  of  sufdcient  facts  was  properly 
sustained,  as  the  paragraph  did  not  allege  any  demand  or 
order  for  the  work,  as  was  contemplated  by  the  instru- 
ment. The  second  paragraph  alleged  a  demand  for  the 
work  and  refusal. 

The  first  paragraph  of  the  defendants'  answer  was  as 
follows : 

f*  The  defendants,  for  answer  to  the  plaintiffs'  com- 
plaint, say  that  they  admit  they  made  the  promise  and 
agreement  sued  on,  but  they  say  that  among  the  notes  re- 
ceived from  the  said  George  W.  Call,  as  the  consideration 
for  said  promise  and  agreement,  were  two  notes  purporting 
to  have  been  executed  severally  by  Samuel  Babb  and 
David  Reed,  amounting  in  the  aggregate  to  the  sum  of 
eight  hundred  dollars,  which  is  more  than  the  amount  due 
and  owing  to  the  plaintifis  on  said  contract ;  that  said  two 
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notes  so  received  by  them  as  a  part  of  the  consideration 
for  said  promise  and  contract  sued  on  were  never  executed 
by  the  said  David  Reed  and  Samuel  Babb,  nor  by  any  one 
by  them  authorized  to  execute  the  same.  Wherefore  they 
say  there  is  a  partial  failure  of  the  consideration  for  said 
promise  and  agreement,  amounting  to  more  than  the 
amount  due  on  said  contract  and  promise,  and  defendants 
demand  judgment,"  etc. 

The  plaintifts  demurred  to  this  paragraph  of  answer  for 
want  of  sufficient  facts,  but  the  demurrer  was  overruled 
and  exception  taken. 

The  issues  joined  were  submitted  to  the  court  for  trial, 
which  resulted  in  a  finding  and  judgment  for  the  defend- 
ants. 

The  errors  assigned  are  based  upon  the  ruling  of  the 
court  in  sustaining  the  demurrer  to  the  first  paragraph  of 
the  complaint,  in  overruling  the  demurrer  to  the  first  para- 
graph of  the  answer,  and  in  overruling  the  plaintiffs'  mo- 
tion for  a  new  trial. 

What  we  have  already  said  sufficiently  disposes  of  the 
first  paragraph  of  the  complaint,  and  we  are  of  opinion 
that  the  demurrer  to  the  first  paragraph  of  answer  was 
properly  overruled. 

If  the  defendants,  as  alleged,  took  the  two  notes  pur- 
porting to  have  been  executed  respectively  by  Babb  and 
Keed,  as  part  consideration  for  the  instrument  sued  upon, 
amounting  to  more  than  there  is  due  upon  the  instrument 
sued  upon,  and  if  neither  Babb  nor  Reed  signed  the  notes 
thus  taken,  nor  sluthorized  any  one  to  do  so,  there  is  a  clear 
want  or  failure  of  consideration,  to  that  extent,  for  the  in- 
strument in  suit. 

But  it  is  insisted,  as  we  understand  the  brief  of  counsel 
for  the  appellant,  that  the  defendants  were  bound  to  sue 
Babb  and  Reed  respectively  on  the  notes  purporting  to  be 
executed  by  them  ;  and  that,  until  they  have  done  so  and 
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been  defeated  in  the  actions,  they  can  not  set  up  the  de- 
fence to  an  action  upon  the  instrument  sued  upon.  We  do 
not  so  understand  the  law.  If  the  notes  purporting  to  be 
signed  respectively  by  Babb  and  Reed  were  really  not  their 
notes,  no  good  purpose  could  be  subserved  by  bringing  ac- 
tions upon  them,  but  unnecessary  costs  and  expenses  would 
be  thereby  incurred. 

The  question,  whether  the  notes  were  or  were  not  the 
notes  respectively  of  Babb  and  Reed,  could  be  as  fairly 
tried  in  this  action  as  in  actions  against  them  upon  the 
notes.  Even  the  endorsee  of  an  invalid  note  may  sue  his 
endorser  without  having  sued  the  maker  upon  the  note. 
Henderson  v.  Fox,  5  Ind.  489.  See  also  Tarn  v.  ShaWj  10 
Ind.  469,  p.  473. 

Copies  of  the  notes  purporting  to  have  been  signed  by 
Babb  and  Reed  need  not  have  been  given  as  part  of  the 
answer,  because  the  paragraph  of  answer  was  not  founded 
upon  them.  The  foundation  of  the  defence  set  up  was  the 
partial  failure  of  the  consideration  for  which  the  instru- 
ment in  suit  was  executed. 

On  the  trial  there  was  some  conflict  in  the  evidence  in 
respect  to  the  execution  of  the  notes  by  Babb  and  Reed ; 
but  there  clearly  was  evidence  that  would  justify  a  finding 
that  neither  one  of  them  executed  the  note  purporting  to 
be  signed  by  him.  The  case  comes  clearly  within  that  nu- 
merous class  in  which  it  has  been  held  that  this  court  will 
not  disturb  a  finding  or  verdict  on  the  evidence  where  it  is 
conflicting. 

Some  minor  points  are  made  in  respect  to  the  evidence, 
but  we  see  no  ground  on  which  the  judgment  should  be 
reversed.  If  there  was  any  variance  between  the  notes 
mentioned  in  the  answer,  and  those  offered  in  evidence,  as 
to  amount,  it  might  have  been  obviated  by  an  amendment, 
and  the  amendment  will  be  deemed  to  have  been  made. 
Code,  sec.  580. 

The  judgment  below  is  afiirmed,  with  costs. 
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TULLIS   V.   FlBMINQ,   Adm'r.  fl69 121^ 

PuuiTlVK  I'BOM  JuBTicx. — Oovemor's  RequinUon. — Arrest  and  Surrender. 
— ^The  requisition  of  the  GoTernor  of  another  state,  accompanied  by  a  copy 
of  an  affidavit  charging  a  party  with  the  commission  of  a  certain  act/ and 
urith  the  authenticated  certificate  of  such  Governor  that  said  act  consti- 
tutes a  crime  under  the  hivs  of  said  state,  makes  a  prima  fade  showing 
that  such  party  is  charged  with  a  crime  in  said  state,  and  authorizes  his 
arrest  in  this  State. 

Samje. —  Warrant.-^ Affidavit, — Indictment. — ^It  is  not  necessary  that  a  war- 
rant shall  be  issued  for  a  fugitive  upon  the  charge  against  him,  before  his 
return  can  be  demanded  from  the  state  or  territory  to  which  he  may  have 
'  fled.  It  Is  the  indictment  or  affidavit,  and  not  the  issuing  of  a  warrant, 
which  oonstitates  the  charge  against  a  fugitive,  upon  which  his  return  can 
be  required, 

Sams. — Habeas  Corpus. — Sufficiency  of  Affidavit  under  Latos  of  Another 
State. — Circuit  Judge. — ^Where  a  fugitive  from  another  state  has  been  ar- 
rested by  a  sheriff  of  a  county  in  this  State,  upon  a  warrant  from  the  Gov- 
ernor of  ibis  State,  and  sues  out  a  writ  of  Aii^os  corpus  before  a  circuit 
jodge  of  thitf  State,  such  Judge  has  no  authority  to  pass  upon  the  sufficiency 
of  the  affidavit  charging  the  crime  under  the  laws  of  the  state  where  it 
was  filed,  where  such  laws  are  not  before  such  Judge  at  the  hearing. 

From  the  Judge  of  the  Madison  Circuit  Court* 
W.  R.  Pierae  and  C.  D.  Thompson,  for  appellant. 

NiBLACK,  J. — On  the  28d  day  of  August,  1875,  Thomas 
Tnllis,  the  appellant,  filed  in  the  office  of  the  clerk  of  the 
Madison  Circuit  Court  his  petition,  addressed  to  the  judge 
of  said  court,  alleging  that  he  was  unlawfully  restrained 
of  hisliberty  by  one  John  W.  McAllister,  then  sheriff  of 
the  county  of  Madison.  A  writ  of  habeas  corpus  was  there- 
upon issued  to  the  said  McAllister,  returnable  before  said 
judge  at  chambers  on  the  same  day. 

McAllister  made  return  that  beheld  the  appellant  in  his 
custody  as  sheriff  as  above  stated,  under  a  warrant  issued 
by  the  Governor  of  Indiana,  upon  a  requisition  from  the 
Governor  of  Ohio,  and  directed  to  any  sheriff  or  constable 
of  this  State,  commanding  the  arrest  of  the  petitioner,  and 
appended  a  copy  of  the  warrant  to  his  return.     The  recit- 
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ing  part  of  the  warrant  set  up  by  the  return  of  McAllister 
was  as  follows : 

"  Whereas  it  has  been  represented  to  me  by  His  Excel- 
lency, William  Allen,  Governor  of  the  State  of  Ohio,  by 
his  requisition  duly  authenticated,  under  his  signature  and 
the  seal  of  the  last  named  State,  dated  at  the  city  of  Co- 
lumbus, on  the  eighth  day  of  July,  A.  D.  1875,  and  direct- 
ed to  the  Governor  of  the  State  of  Indiana,  that  Thomas 
Tullis  stands  charged  with  the  crime  of  unlawfully  obtain- 
ing by  false  pretence  the  signature  of  one  Jasper  Teagar- 
den  to  a  promissory  note,  which  act  was  committed  in  said 
State,  the  same  being  a  crime  under  the  laws  thereof,  and 
that  said  Thomas  Tullis  has  fled  from  the  justice  of  the 
State  of  Ohio,  and  has  taken  refuge  in  the  State  of  Indi- 
ana ;  and  whereas  said  Governor  of  said  State  of  Ohio  has, 
in  pursuance  of  the  constitution  and  laws  of  the  United 
States,  demanded  of  me  that  I  cause  the  said  Thomas  Tul- 
lis to  be  arrested  and  delivered  into  the  custody  of  N.  M. 
Wilson,  the  agent  of  the  said  State  of  Ohio,  who  is  duly 
authorized  to  receive  him  into  custody  and  convey  him  back 
to  the  said  State  of  Ohio ;  and  whereas  the  said  requisi- 
tion and  demand  are  accompanied  by  an  affidavit  of  said 
Jasper  Teagarden,  subscribed  and  sworn  to  before  one 
Thomas  Beers,  a  justice  of  the  peace  in  and  for  the  county 
of  Darke  in  said  State  of  Ohio,  said  affidavit  being  duly 
and  properly  authenticated  under  the  seal  of  said  State  of 
Ohio  to  be  authentic,  charging  the  said  Thomas  Tullis 
with  the  commission  of  said  crime  in  the  manner  fol- 
lowing :"  The  affidavit  was  then  set  out  at  full  length  in 
the  warrant. 

The  warrant  concluded  with  a  mandate  for  the  arrest  and 
delivery  of  Tullis  as  demanded  by  the  Governor  of  Ohio. 

The  appellant  entered  exceptions  to  the  sufficiency  of 
the  return,  but  his  exceptions  were  overruled.  Failing  to 
reply  further,  the  appellant  was  remanded  to  the  custody 
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of  McAllister.  Pending  this  appeal,  the  death  of  McAllister 
has  been  suggested  and  William  C.  Fleming,  his  adminis- 
trator, has  been  substituted  as  appellee. 

The  appellant  insists  that  his  exception  to  McAllister's 
return  ought  to  have  been  sustained,  beccgiise  : 

First.  The  facts  charged  in  the  affidavit,  set  out  in  the 
warrant,  did  not  constitute  a  crime  according  to  the  laws 
either  of  Ohio  or  Indiana ; 

Second.  It  was  not  shown  bv  the  warrant  set  out  that 
a  warrant  had  been  issued  in  Ohio  upon  the  charge  con- 
tained in  the  affidavit. 

Whether  the  matters  charged  in  the  affidavit  were  suffi- 
cient to  constitute  a  crime  under  the  laws  of  this  State,  is  a 
question  not  in  any  manner  before  us.  Neither  was  that 
a  question  before  the  judge  below.  The  laws  of  Ohio 
were  not  before  the  judge  at  the  hearing  below.  He  was 
hence  unable,  as  he  was,  under  such  circumstances,  un- 
authorized, to  judge  of  the  sufficiency  of  the  affidavit  un- 
der the  laws  of  that  State.  Whether  that  judge  might 
have  been  permitted,  under  any  circumstances,  to  judge 
of  the  sufficiency  of  the  affidavit  under  the  laws  of  Ohio, 
is  a  question  also  not  now  before  this  court,  and  one  con- 
cerning which  we  decide  nothing  in  the  present  case. 

The  requisition  of  the  Governor  of  Ohio,  being  accom- 
panied by  a  copy  of  an  affidavit  charging  the  appellant 
with  the  commission  of  a  certain  act,  and  mth  the  certifi- 
cate of  that  governor  that  such  act  constituted  a  crime 
nnder  the  laws  of  that  State^  made  at  least  a  prima  facie 
showing  that  the  appellant  was  charged  with  a  crime  in 
the  State  of  Ohio,  from  which  he  had  fled,  and  authorized 
his  arrest  in  this  State.  There  is  nothing  either  in  the  act  of 
Congress,  or  in  the  act  of  this  State,  upon  the  subject  of 
fugitives  from  justice,  which  requires  that  a  warrant  shall 
be  issued  for  the  fugitive  upon  the  charge  against  him  be- 
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fore  his  return  can  be  demanded  from  the  State  or  terri- 
tory to  which  he  may  have  fled.  R.  S.  U.  S.,  sec.  5,278  ;  2 
R.  8.1876,  p.  420. 

It  is  the  indictment  or  aflidavit,  and  not  the  issuing  of  a 
warrant,  which  constitutes  the  charge  against  a  fugitive 
upon  which  his  return  can  be  required. 

The  warrant  of  the  Governor  of  this  State,  appended  to 
McAllister's  return,  appears  to  us  to  have  been  sufficient 
on  its  face. 

No  error  was  therefore  committed  in  overruling  the  ap- 
pellant's exceptions  to  McAllister's  return  or  in  remanding 
the  appellant  to  McAllister's  custody.  Ex  parte  Pfitzer^ 
28  Ind.  450  ;  Robinson  v.  Flanders^  29  Ind.  10 ;  Morton  v. 
Skinner,  48  Ind.  123;  Hartman  v.  Aveline,  63  Ind.  844. 

The  judgment  below  is  affirmed,  with  costs. 
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165  5^  Common  CAKKiKK—Ck^itraet— Title  io  Goods  Shipped.— Prestimpiion. — De- 
"^■^^  18  livery. — Acceptance, — Damages. — Pleading. — The  legal  presumption  is  that, 
(I7t  ^2^^  upon  the  delivery  of  goods  by  the  consignor  to  a  common  carrier,  the  title 
thereto  vests  in  the  consignee,  and  this  presumption  the  carrier  has  a  right 
to  rely  and  act  upon*  in  the  absence  of  express  notice  from  the  consignor 
that  he  retains  the  title  ;  and  in  an  action  by  the  consignor  against  such 
common  carrier,  for  damages  for  the  non-delivery  of  the  goods  to  the  con- 
signee at  the  place  stipulated  in  the  contract,  the  complaint  will  be  bad 
on  demurrer  if  it  does  not  allege  that  the  plaintiff  was  the  owner  of  such 
goods,  or  that  such  goods  were  not  elsewhere  delivered  to  and  accepted  by 
the  consignee  than  the  place  named  in  the  contract. 
Same. — Each  Paragraph  of  Pleading  must  be  Complete  vnihtn  Itself. — Each 
paragraph  of  a  pleading  must  be  complete  within  itself:  and  where  a 
paragraph  of  complaint  counts  upon  a  written  instrument,  and  neither  the 
original  instrument  nor  a  copy  thereof  is  filed  with  such  paragraph,  such 
omission  is  not  cured  by  the  fact  that  a  copy  of  the  instrument  counted 
upon  is  attached  to  another  paragraph  of  the  complaint. 


NOVEMBER  TERM,  1879.  19 

The  Pennsylvania  Ck)mpany  v.  Holderman  et  al. 

Sams. — Reversal  of  Judgment — Practice. — "Where  a  cause  has  been  tried 
upon  issues  jbined  on  a  complaint  containing  two  or  more  paragraphs,  one 
of  which  is  defective,  and  a  demurrer  to  the  defective  paragraph  has  been 
overruled,  the  judgment  will  be  reversed  for  the  error  in  overruling  such 
demurrer  if  the  record  fails  to  show  that  the  cause  was  tried,  and  the  ver- 
diet  and  judgment  rendered,  exclusively  upon  the  good  paragraphs. 

Supreme  Court. — Certiorari. — Notice.^  Waiver. — Submission. — Rule  87. — 
Practice. — A  motion  in  the  Supreme  Court  for  a  certiorari  to  correct  the 
record  in  a  submitted  cause  will  not,  under  Bule  87  of  such  court,  be  en- 
tertained, unless  the  opposite  party,  or  his  attorney,  shall  have  had  ten 
days'  notice  in  writing  of  the  intended  motion.  The  opposite  party  may, 
however,  waive  such  notice,  and  upon  the  showing  of  such  waiver  the 
motion  will  be  acted  upon,  and  it  is  not  necessary  that  the  submission  of 
the  cause  should*  be  set  aside  before  the  writ  is  issued. 

Same. —  When  Paragraph  of  Pleading  will  be  Deemed  out  of  Record. — Where 
the  jury  trying  a  cause  make  no  finding  on  the  first  paragraph  of  com- 
plaint, but  limit  their  finding  to  the  other  paragraphs  thereof,  such  first 
paragraph  is  practically  out  of  the  record  so  far  as  any  question  before  the 
Supreme  Court  is  concerned. 

Same. —  Waiver. — Questions  not  discuBsed  by  counsel  in  the  Supreme  Court 
will  be  deemed  waived. 

From  the  Kosciusko  Circuit  Court. 

J.  Brackeymdge,  A.  Zollars  and  F.  T.  Zollars^  for  appel- 
lant. 

W.  Olds  J  H.  S.  Biggs  and  M.  Sickafoose^  for  appellees. 

HowK,  C.  J. — In  this  action,  the  appellees  sued  the  ap- 
pellant, as  a  common  carrier  of  goods  for  hire,  in  the  Al- 
len Circuit  Court,  in  a  complaint  of  two  paragraphs.  On 
the  appellees'  application,  the  venue  of  the  action  was 
changed  to  the  court  below.  In  this  latter  court  the  ap- 
pellees tiled  an  amended  second  paragraph,  and  an  addi- 
tional third  paragraph  of  their  complaint.  The  appellant 
demurred  to  each  paragraph  of  the  appellees'  complaint, 
upon  the  ground  that  it  did  not  state  facts  sufficient  to 
constitute  a  cause  of  action,  which  demurrers  were  sever- 
ally overruled  by  the  court,  and  to  these  decisions  the 
appellant  excepted.  Afterward,  the  appellant  answered 
the  several  paragraphs  of  the  complaint,  by  general  denials 
thereof. 
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The  issues  joined  were  tried  by  a  jury,  and  a  general  ver- 
dict was  returned  for  the  appellees  ;  and  with  their  general 
verdict  the  jury  also  returned  their  special  findings  on  par- 
ticular questions  of  fact,  submitted  to  them  by  the  parties 
under  the  direction  of  the  court.  The  appellant  moved 
the  court  for  a  judgment  in  its  favor,  on  the  special  find- 
ings of  the  jury,  notwithstanding  their  general  verdict, 
which  motion  was  overruled,  and  the  appellant  excepted 
to  this  decision.  The  appellant's  motions  for  a  new  trial, 
and  in  arrest  of  judgment,  in  the  order  named,  were  sev- 
erally overruled  by  the  court,  and  to  each  of  these  rulings 
the  appellant  excepted.  Judgment  was  then  rendered  on 
the  general  verdict,  and  from  this  judgment  this  appeal  is 
now  here  prosecuted. 

In  this  court  the  appellant  has  assigned,  as  errors,  the 
following  decisions  of  the  court  below : 

1.  In  overruling  its  demurrer  to  the  first  paragraph  of 
the  complaint : 

2.  In  overruling  its  demurrer  to  the  second  paragraph 
of  the  complaint; 

8.  In  overruling  its  demurrer  to  the  third  paragraph 
of  the  complaint; 

4.  In  overruling  its  motion  for  judgment  in  its  favor  on 
the  special  findings  of  the  jury,  notwithstanding  their 
general  verdict ;  ' 

6.     In  overruling  its  motion  for  a  new  trial ;  and, 

6.     In  overruling  its  motion  in  arrest  of  judgment. 

In  considering  and  deciding  the  several  questions  which 
arise  under  these  alleged  errors,  we  will  first  dispose  of  the 
objections  presented  by  the  appellant's  counsel  in  argu- 
ment to  the  different  paragraphs  of  appellees'  complaint, 
and  in  so  doing  we  will  take  up  and  comment  upon  these 
paragraphs  in  their  enumerated  order. 

1.  In  their  brief  of  this  cause,  the  appellant's  counsel 
have  not  discussed  the  sufficiency  of  the  facts  stated  in  the 
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first  paragraph  of  the  complaint  to  constitute  a  cause  of 
action.  The  tii'st  alleged  error  may  therefore,  under  the 
settled  practice  of  this  court,- be  regarded  as  waived.  Be- 
sides, as  the  jury  trying  this  cause  made  no  finding  what- 
ever on  this  paragraph  of  the  complaint,  but,  in  their  gen- 
eral verdict,  expressly  limited  their  finding  for  the  appel- 
lees to  and  "  on  the  2d  and  3d  paragraphs,"  it  seems  to  us 
that,  without  injustice  to  either  of  thfe  parties,  w-e  may 
projierly  regard  the  first  paragraph  of  the  complaint  as 
practically  out  of  the  record,  at  least  so  far  as  any  ques- 
tion before  this  court  is  concerned. 

2.  The  chief  objection  urged  in  argument  by  the  ap- 
pellant's counsel  to  the  second  paragraph  of  the  complaint 
was,  that  it  counted  upon  a  written  contract  alleged  to 
have  been  executed  by  the  appellant,  and  that  the  record 
failed  to  show  that  any  copy  of  this  written  contract  had 
been  set  out  in  or  filed  with  this  paragraph  of  the  com- 
plaint. This  objection  has  since  been  obviated  by  the  re- 
turn of  the  clerk  of  the  court  below  to  a  writ  of  certiorari, 
issued  in  this  cause  on  the  8d  day  of  June,  1878,  sending 
up  to  this  court  a  certified  copy  of  such  written  contract, 
and  further  certifying  that  such  copy  "was  and  is  at- 
tached to  the  amended  second  paragraph  of  plaintifis' 
complaint  in  said  cause  and  made  a  part  thereof,  * 
*  *  *  and  was,   hy  mistake  and  not  oth- 

erwise, omitted''  from  the  transcript  filed  in  this  court  on 
this  appeal. 

We  deem  it  unnecessary,  therefore,  that  we  should 
give  a  summary  of  the  facts  alleged  in  this  second 
paragraph  in  this  opinion  ;  and  especially  so,  as  the  mate- 
rial facts  alleged  therein  were  for  the  most  part,  if  not 
wholly,  repeated  in  the  third  paragraph  of  the  complaint, 
which  was  filed  more  than  a  year  after  the  second  para- 
graph was  filed,  and  of  which  third  paragraph  a  full  sum- 
mary will  be  given. 
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We  may  properly  remark,  in  this  connection,  that  the 
appellant's  counsel  have  recently,  in  a  supplemental  brief 
filed  on  the  31st  day  of  January,  1880,  moved  this  court  to 
strike  out  the  "amended  record,"  obtained  by  the  return 
of  the  clerk  below  to  said  writ  of  certiorari.  Counsel  say, 
the  application  for  the  certiorari  "was  made  long  after  ap- 
pellees had  been  defaulted  and  the  case  submitted,  and 
without  having  their  default  set  aside.  We  submit  that 
the  appellees  had  no  standing  in  court  to  authorize  them 
to  make  a  motion  for  a  certiorari^  and  that  the  court 
should  not  have  granted  the  order,  and  that  the  court 
should  now  disregard  the  amended  record."  On  this  point, 
the  practice  in  this  court  is  governed  by  the  following 
rule : 

"  Rule  37.  No  motion  for  a  certiorari  to  correct  the  rec- 
ord, in  a  submitted  cause,  will  be  entertained,  unless  the 
opposite  party,  or  his  attorney,  shall  have  had  ten  days' 
notice  in  writing  of  the  intended  motion." 

Of  course,  the  opposite  party,  or  his  attorneys,  may 
waive  this  notice  in  writing,  and,  when  such  waiver  is 
shown,  the  court  will  act  upon  the  motion  just  as  it  w^ould 
if  ft)rmal  notice  of  the  motion  had  been  given.  In  the  case 
at  bar,  when  the  appellees  made  their  motion  in  writing 
for  the  certiorari^  there  appeared  thereon,  over  the  signature 
of  the  appellant's  counsel,  the  following  endorsement,  to 
wit:  "The  within  has  been  served  upon  us,  and  we 
waived  any  further  notice."  Upon  this  waiver,  the  court 
acted  at  once  upon  the  appellees'  motion,  and  ordered  that 
a  certiorari  be  issued  as  prayed  for.  It  was  not  necessary 
that  the  submission  of  the  cause  should  be  set  aside,  and, 
certainly,  the  rule  did  not  require  that  it  should,  before  the 
writ  was  issued.  Upon  the  facts  of  this  case,  as  we  have 
stated  them,  and  as  the  files  of  this  cause  show  them  to  be, 
it  seenB  to  us  that  the  appellant  and  its  counsel  have  "no 
standing  in  court  to  authorize  them  to  make  a  motion"  to 
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Strike  out  the  "ameuded  record ;"  and   therefore   the   mo- 
tion must  be  and  is  overruled. 

3.  In  the  third  paragraph  of  their  complaint,  the  appel- 
lees alleged,  in  substance,  that  the  appellant,  before,  at  the 
time  of  and  since  the  delivery  of  the  car-load  of  lumber  here- 
inafter mentioned,  was  and  had  been  a  common  carrier  of 
goods  and  chattels  for  a  reasonable  hire ;  that  on  the  17th 
day  of  January,  1873,  the  appellees  delivered  to  the  appel- 
lant as  such  common  carrier,  at  Pierceton,  Indiana,  one 
car-load  of  black  walnut  lumber  containing  5,550  feet  of 
lumber,  of  the  value  of  five  hundred  dollars,  loaded  in  a 
Xew  York  Central  Red  Line  car,  No.  3,132,  to  be  safely 
carried  and  conveyed  from  said  town  of  Pierceton  to  Thir- 
ty-Third street.  New  York  City  and  State,  and  at  said 
Thirty-Third  street  to  be  safely  delivered  to  one  A.  JI. 
Stone,  consignee  of  the  appellees,  for  a  certain  reasonable 
reward  and  hire  to  the  appellant ;  that  the  appellees  pro- 
cured the  said  New  York  Central  Red  Line  car  No.  3,132 
for  the  express  purj)ose  and  reason  that  no  other  car  or 
cars,  except  the  said  New  York  Central  Red  Line  cars, 
could  be  transported  and  delivered  at  Thirty-Third  street, 
New  York  City,  all  of  which  the  appellant  well 
knew  at  the  time  said  lumber  was  so  delivered  to  it, 
and  that  said  car  No.  3,132  could  not  be  run  or  pass  over 
any  other  route  to  said  Thirty-Third  street,  or  to  any  other 
part  of  said  New  York  City,  except  upon  and  over  the  ap- 
pellant's road  from  Pierceton  to  the  city  of  Fort  Wayne, 
Indiana,  and  thence  by  way  of  the  Toledo,  Wabash  and 
Western  Railway,  and  Southern  Michigan  and  Lake  Shore, 
and  New  York  Central  and  Hudson  River  railroads ;  that,  at 
the  time  the  appellees  delivered  the  said  car-load  of  lumber 
to  the  appellant  at  Pierceton,  they  gave  to  the  appellant's 
agent  shipping  directions  for  said  car,  as  follows  :  •'  To 
A.  H.  Stone,  Thirty-Third  street,  New  York  City,N.  Y.  C. 
Car.  No.  3,132,  one  car-load  of  lumber,  weight  20,000  lbs.,'' 
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and  the  appellant's  agent  then  and  there  delivered  to  the 
appellees  a  bill  of  lading  for  said  car-load  of  lumber ;  that 
the  appellant,  by  its  said  agent,  by  mistake  and  negligence, 
then  and  there  inserted  in  said  bill  of  lading  and  left  in 
the  printed  form  used  therefor  the  following  statement,  to 
wit :  ''  Consigned  to  Clark  &  Co.,  Pittsburgh,  to  be  ship- 
ped thence  by  them,  by  Pennsylvania  Railroad,  to  Phila- 
delphia or  Baltimore,  and  thence  through  Leech  &  Co.  by 
connecting  lines  at  risk  of  the  owners,  and  delivered  at 
the  wharf  of  Jersey  City  ;"  that  said  bill  of  lading  was  so 
made  by  the  mistake  of  both  the  appellees  and  the  appel- 
lant; that  said  bill  of  lading  should  have  been  from 
Pierceton,  Indiana,  to  the  city  of  Fort  Wayne,  and  thence, 
by  way  of  the  Toledo,  Wabash  and  Western  Railway,  and 
Michigan  Southern  and  Lake  Shore,  and  New  York  Cen- 
tral and  Hudson  River  railroads,  to  Thirty-Third  street, 
New  York  City,  instead  of  the  above ;  that  New  York 
Central  Red  Line  cars  were  not  and  could  not  be  run,  and 
could  not  pass  over  the  appellant's  line  of  road  to  Thirty- 
Third  street.  New  York  City,  nor  to  Jersey  City  ;  that  the 
lumber  shipped  by  the  appellees  upon  said  New  York 
Central  car  No.  8,182  never  was  delivered  by  the  appel- 
lant at  Thirty-Third  street,  New  York  City,  according  to 
the  original  shipping  directions  and  the  appellant's  agree- 
ment, and  was  never  transported  and  delivered  by  the  ap- 
pellant at  any  other  point  within  a  reasonable  time,  as  it 
was  bound  to  do  ;  that  the  appellant  carelessly  and  negli- 
gently permitted  said  lumber  to  remain  in  its  possession  for 
the  space  of  thirty  days,  without  giving  the  appellees  any 
notice  whatever  of  the  "  whereabouts"  and  condition  there- 
of; that  by  reason  of  said  mistake  of  the  appellant  in  ship- 
ping said  car  No.  3,132  over  its  said  line  of  road,  and  negli- 
gently and  carelessly  keeping  said  lumber  in  its  possession, 
without  the  knowledge  of  the  appellees,  and  its  failure  to 
deliver  the  same  at  Thirty-Third  street,  New  York  City, 
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the  said  lumber  was  lost  to  the  appellees,  to  their  damage 
in  the  sum  of  six  hundred  dollars.  Wherefore  the  appellees 
asked  that  said  bill  of  lading  should  be  reformed  to  corre- 
spond with  the  appellees'  said  shipping  directions,  and  to 
show  the  appellant's  contmct,  as  it  was  in  fact,  to  ship 
said  car-load  of  lumber  from  Pierceton  to  the  citv  of  Fort 
Wayne,  and  thence  over  the  said  railroads  hereinbefore 
mentioned,  the  usual  and  only  line  for  said  Red  Line  car 
No.  3,132  to  travel  to  reach  Thirty-Third  street.  New 
York  City,  and,  when  so  reformed,  they  demand  judgment 
thereon  for  six  hundred  dollars,  and  other  proper  relief. 

From  the  foregoing  summary  of  the  facts  alleged  in  the 
third  paragraph  of  the  appellees'  complaint,  it  will  be  read- 
ily seen,  we  think,  that  the  appellant's  demurrer  thereto, 
for  the  want  of  facts,  was  well  taken  and  ought  to  have 
been  sustained.  This  paragraph  counts  upon  a  written 
contract  or  bill  of  lading,  alleged  to  have  been  executed 
by  the  appellant  to  the  appellees ;  and  its  prayer  for  relief 
IS,  first,  that  the  written  instrument  may  be  so  reformed  as 
that  it  will  express  what  is  claimed  to  have  been  the  actu- 
al intention  and  agreement  of  the  parties  thereto;  and,  sec- 
ond, when  so  reformed,  that  the  appellees  might  have 
judgment  thereon  for  the  damages  which,  it  was  averred, 
they  had  sustained  by  and  through  the  appellant's  breach 
thereof.  Yet,  very  singularly  as  it  seems  to  us,  neither 
the  original  bill  of  lading  nor  a  copy  thereof  was  set  out 
in  or  filed  with  this  third  paragraph  of  appellees'  com- 
plaint; nor  was  any  cause,  reason  or  excuse  given  or  as- 
signed in  said  paragraph  why  such  original  bill  or  a  copy 
thereof  was  not  set  out  therein,  nor  filed  therewith.  On 
this  ground  of  objection,  the  third  paragraph  of  the  com- 
plaint was  fatally  defective,  on  the  appellant's  demurrer 
thereto,  for  the  want  of  suflBicient  facts.  Nor  was  this  objec- 
tion to  the  paragraph  cured  or  obviated,  in  any  manner  or 
tc  any  extent,  by  the  fact  shown  by  the  "amended  record" 
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on  the  return  of  the  clerk  below  to  the  certiorariy  above  re- 
ferred to,  that  a  copy  of  the  bill  of  lading  wa«  attached  to, 
and  made  a  part  of,  the  amended  second  paragraph  of  the 
appellees'  complaint.  It  is  a  settled  rule  of  pleading  in 
this  State,  established  and  approved  in  and  by  numerous 
decisions  of  this  court,  that  each  paragraph  of  any  plead* 
ing  must  be  perfect  and  complete  within  and  of  itself,  and 
that  defective  allegations  or  omissions  of  material  facts  in 
one  paragraph  can  not  be  aided  or  supplied  by  the  facts 
alleged  in  another  paragraph.  L€(d>o  v.  Detrickj  18  Ind. 
414  ;  Day  v,  Vallette,  25  Ind.  42  ;  Woodward  v.  WUcoXy  27 
Ind.  207  ;  Mason  y.  Weston,  29  Ind.  561 ;  Clarke  v.  Feath- 
erstony  82  Ind.  142 ;  Silvers  v.  Tlte  Junction  Railroad  Co., 
43  Ind.  435  ;  Potter  v.  Earnest,  45  Ind.  416 ;  McCaman  v. 
Cochran,  57  Ind.  166. 

Independently  of  this  defect  in  the  third  paragraph  of  the 
complaint,  we  are  clearly  of  the  opinion  that  the  facts  alleged 
therein  were  not  sufficient  to  constitute  a  cause  of  action 
in  favor  of  the  appellees  and  against  the  appellant.  The 
paragraph  fails  to  show  any  breach  by  the  appellant  of  its 
alleged  contract  as  contained  in  the  bill  of  lading,  either 
as  it  w^as  executed  or  as  it  would  be  if  reformed  as  the  ap- 
pellees prayed  for ;  nor  does  it  show,  in  any  view  of  such 
contract,  a  cause  of  action  in  favor  of  the  appellees  and 
against  the  appellant.  It  will  be  observed  that  the  para- 
graph contains  no  allegation  to  the  effect  that  the  appellees 
were  the  owners  of  the  car-load  of  lumber,  shipped  and 
consigned  by  them  to  A.  H.  Stone.  In  the  absence  of  such 
an  averment  and  of  proof  to  sustain  it,  the  legal  presump- 
tion would  be  and  is,  that,  upon  the  delivery  of  said  lum- 
ber to  the  appellant  as  a  common  carrier,  the  title  thereto 
and  the  property  therein  would  be  vested  in  said  A.  H. 
Stone,  the  consignee  thereof;  and  this  legal  presumption 
of  the  ownership  of  the  lumber  by  the  consignee,  Stone, 
the  appellant  had  the  right  to  rely  and  act  upon,  in  the 
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absence  of  express  notice  from  the  appellees  that  they  re- 
tained the  title  thereto,  notwithstanding  their  consign- 
ment thereof  to  said  Stone.  The  Madison,  etc.,  B.  R.  Co. 
V.  Whitesel,  11  Ind.  55.  It  will  also  be  observed  that, 
although  the  appellees  have  alleged,  as  a  breach  of  the 
contract  of  the  appellant,  its  non-delivery  of  the  car-load 
of  lumber  at  Thirty-Third  street,  New  York  City,  within  a 
reasonable  time,  yet  they  have  nowhere  averred,  in  the 
third  paragraph  of  their  complaint,  that  the  lumber  was 
not  elsewhere  delivered  to  and  accepted  by  said  A.  H.  Stone, 
the  consignee  thereof,  within  such  reasonable  time.  If  the 
consignee.  Stone,  was  the  owner  in  fact  of  the  car-load  of 
lumber,  or  if,  in  the  absence  of  notice  to  the  contrary  from 
the  shippers,  the  appellees,  the  appellant  might  lawfully 
presume,  and  rely  and  act  upon  such  presumption,  tha«, 
the  consignee.  Stone,  was  such  owner  of  such  lumber,  in 
either  event,  the  delivery  of  the  lumber  to,  and  its  accept- 
ance by,  the  consignee.  Stone,  at  any  other  place  than 
Thirty-Third  street,  would  have  discharged  the  appellant 
from  its  contract  to  deliver  the  same  at  that  particular 
place.  For  the  place  and  manner  of  delivery  in  such  cases 
may  always  be  changed  by  the  carrier,  by  an  agreement 
with,  or  the  consent  of,  the  owner  of  the  property.  Lewis 
V.  The  Western  R.  R.  Corp.,  11  Met.  509;  2  Parsons 
Contracts,  200. 

Therefore,  it  seems  to  us  that  the  third  paragraph  of  the 
complaint,  on  the  demurrer  thereto  for  the  want  of  facts, 
was  insufficient,  in  this,  that  it  was  not  alleged  therein 
either  that  the  appellees  were  and  continued  to  be,  or  that 
the  consignee.  Stone,  was  not  the  owner  of  such  car-load  of 
lumber,  and  that  the  appellant  had  notice  or  knowledge 
of  the  appellees'  continued  ownership,  and  of  Stone's  want 
of  title,  notwithstanding  the  consignment  thereof.  In  the 
absence  of  such  allegations  as  these,  we  think  that  the 
third  paragraph  of  the  complaint  fails  to  show  that  the 
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appellant  had  broken  its  said  contract  for  the  delivery  of 
the  lumber ;  becauee,  for  aught  that  is  alleged  to  the  con- 
trary, the  place  for  such  delivery  might  have  been  lawfully 
changed  by  an  agreement  with,  or  the  consent  of,  the  con- 
signee, Stone,  as  the  owner  of  such  lumber. 

For  reasons  given  the  court  erred,  in  our  opinion,  in 
overruling  the  appellant's  demurrer  to  the  third  paragraph 
of  the  complaint. 

We  deem  it  unnecessary  that  we  should  extend  this 
opinion  by  a  critical  examination  of  the  second  paragraph 
of  the  complaint,  or  in  the  consideration  of  the  questions 
arising  under  the  other  alleged  errors.  Much  of  what  we 
have  said  in  relation  to  the  third  paragraph  is  applicable 
also  to  the  allegations  of  the  second  paragraph  of  the  com- 
plaint. Even  upon  the  hypothesis  that  the  facts  stated  in 
the  second  paragraph  were  sufficient  to  constitute  a  cause 
of  action,  and  to  entitle  the  appellees  to  some  relief,  yet,  as 
we  have  reached  the  conclusion  that  the  third  paragraph 
was  clearly  insufficient,  on  the  demurrer  thereto  for  the 
want  of  facts,  the  judgment  below  must  be  reversed,  for 
the  reason  that  the  general  verdict  of  the  jury  in  this  case 
shows  affirmatively  on  its  face,  as  we  have  seen,  that  the 
jury  found  for  the  appellees  on  both  the  second  and  third 
paragraphs  of  the  complaint.  In  this  court  the  rule  of 
practice  may  regarded  as  settled,  that  'where,  as  in  this  case, 
a  cause  has  been  tried  upon  issues  joined  on  a  complaint 
containing  two  or  more  paragraphs,  one  or  more  of  which 
paragraphs  were  defective  and  the  others  good,  and  a  de- 
murrer to  the  insufficient  paragraph  or  paragraphs  has 
been  overruled,  if  the  record  fails  to  show  that  the  cause 
was  tried,  the  verdict  returned  or  finding  made,  and  the 
judgment  rendered,  exclusively  upon  the  good  paragraphs, 
the  judgment  will  be  reversed  for  the  error  in  overruling 
such  a  demurrer.  In  such  a  case,  in  order  to  sustain  the 
judgment  below,  the  record  must  affirmatively  show  that 
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the  verdict  or  finding  and  tlie  judgment  thereon  were 
foanded  wholly  and  exclusively  upon  the  good  para- 
graphs; and  certainly  where,  as  in  this  case,  the  verdict 
of  the  jury  shows  affirmatively,  on  its  face,  a  finding  upon 
two  or  more  paragraphs  of  complaint,  one  of  which  is 
clearly  bad,  and  errors  have  been  properly  reserved  and  as- 
signed presenting  the  question,  the  judgment  can  not  be 
sustained,  but  must  be  reversed.  WoI/y.  Schqfieldy  38  Ind. 
175  ;  Pecry  v.  The  Greensburgh^  etc.^  Turnpike  Co.,  43  Ind. 
821 ;  Bailey  v.  Troxell,  43  Ind.  432 ;  Schafer  v.  The  State, 
49  Ind.  460 ;  and  The  EvansvilUj  etc.  Packet  Co.  v.  Wild- 
man,  63  Ind.  870. 

The  judgment  is  reversed,  at  the  appellees'  costs,  and 
the  cause  is  remanded  with  instructions  to  sustain  the  de- 
murrer to  the  third  paragraph  of  the  complaint,  and  for 
further  proceedings  in  accordance  with  this  opinion. 


McFerran  v.  McFerran  kt  al. 

pABTmoN. — Contract  for  Conveyance  of  Real  Estate, — Specific  Performance. 
— Pleadififf, — Where,  in  an  action  for  partition  of  real  estate,  the  answer 
and  cross  complaint  of  the  defendants  aver  facts  which  show  them  to  he 
entitled  to  a  specific  performance  of  a  prior  contract  for  the  conveyance  to 
them  hj  the  plaintiff  of  said  real  estate,  hut  no  affirmative  relief  is  de- 
manded hy  the  defendants,  such  answer  and  cross  complaint  are  sufficient 
to  defeat  the  plaintifTs  right  to  partition. 

Same;. — Xew  Trial  as  Matter  of  Eight. — A  new  trial  will  not  he  granted  as  a 
matter  of  right  under  the  statute,  in  an  action  for  partition,  where  the  answer 
and  cross  complaint  filed  therein  are  in  the  nature  of  an  action  for  specific 
performance. 

P&ACTicx. — Motion  for  Judgjnent  Non  Obstante. — A  motion  for  judgment 
notwithstanding  the  verdict  can  only  prevail  where  a  party  is  entitled  to 
a  judgment  on  the  pleadings. 

Same. — Supreme  Court, — Admission  of  Evidence,— Exception. — Where  the 
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admission  of  evidence  is  not  excepted  to,  no  question  can  be  raised  thereon 

in  the  Supreme  Court. 
Same. —  Weight  of  Evidence. — ^The  Supreme  Court  will  not  disturb  a  verdict 

upon  the  mere  weight  of  conflicting  evidence. 
Same. —  Waiver. — The  Supreme  Court  will  not  decide  any  question  not  ar- 
gued  by  counsel. 

From  the  Shelby  Circuit  Court. 

0.  J.  Glessner  and  J.  71  Hockman^  fqr  appellant. 

B.  F.  Love^  for  appellees. 

Scott,  J. — Proceedings  for  partition.  The  complaint  is 
in  the  usual  form  and  alleges  that  the  appellant  and  the 
appellee  William  P.  McFerran  are  the  owners  in  fee  as 
tenants  in  common  and  are  each  entitled  to  one-half  of  the 
land  described  in  the  complaint,  and  prays  for  partition 
accordingly. 

It  was  shown  to  the  court  that  William  was  a  tninot, 
and  B.  F.  Love,  Esq.,  was  appointed  guardian  ad  litem  for 
him. 

The  appellee  Mary  filed  a  petition  in  which  she  asked 
to  be  made  a  party.  The  court  granted  her  petition,  and 
she  was  made  a  party  defendant.  She  then  filed  her.  an- 
swer, in  substance,  as  follows  : 

That  she  is  the  widow  of  Lewis  McFerran,  and  the 
mother  of  William  P.  McFerran,  her  codefendant ;  that, 
in  the  lifetime  of  her  husband,  the  plaintift',  Thomas  Mc- 
Ferran, in  making  advancements  among  his  children, 
placed  her  husband  in  possession  of  the  lands  mentioned 
in  the  complaint,  and  gave  the  same  to  her  said  husband 
as  an  advancement  out  of  his  said  estate ;  that  she  and  her 
husband  labored  on  said  farm  in  making  improvements  of 
a  valuable  and  lasting  character,  in  accordance  with  the 
contract  between  the  plaintiff,  Thomas  McFerran,  and  his 
son,  her  husband  ;  that  her  husband  afterward  departed 
this  life;  that  the  plaintiff  conveyed  the  lauds  to  the  two 
sons  of  Lewis,  in  fraud  of  her  rights  as  the  wife  of  Lewis ; 
that  one  of  the  sons,  J  ohn  T.  McFerran,  died  on  the   15th 
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day  of  March,  1871,  leaving  the  appellees  Mary  and  Wil- 
liam as  his  heirs.  She  prayed  that  one-half  of  the  land  be 
set  oft'  to  her,  and  for  all  proper  relief. 

The  guardian  ad  litem  filed  a  cross  complaint,  in  which 
he  alleged  substantially  the  same  facts,  with  the  addition- 
al averment  that,  after  the  commencement  of  the  suit,  Ma- 
ry had  conveyed  to  said  William  P.,  by  quitclaim  deed, 
the  undivided  three-fourths  of  the  land  described  and  set 
out  in  the  complaint  and  in  his  cross  complaint,  and  that 
said  William  P.  McFerran  was  the  owner  of  said  land  ex- 
cept one-twelfth  part  thereof,  and  that  said  Mary  McFer- 
ran was  the  owner  of  the  residue.  "Wherefore  he  says  the 
plaintifl'  is  not  entitled  to  have  partition  in  this  suit." 

There  was  a  demurrer  to  each  of  these  answers,  for  the 
want  of  sufficient  facts  to  constitute  an  "answer"  to  the 
complaint,  which  was  overruled  and  exceptions  entered. 
The  plaintiff  filed  a  general  denial  to  each  of  these  answers. 
There  was  a  trial  by  jury  and  verdict  for  the  defendants. 
The  plaintiff  moved  for  a  judgment  notwithstanding  the 
verdict,  which  motion  was  overruled.  The  plaintiff*  then 
moved  for  a  new  trial  and  filed  his  reasons  therefor.  This 
motion  was  overruled,  and  exception  taken.  Judgment 
upon  the  verdict. 

The  plaintiff  moved  for  a  new  trial  as  a  matter  of  right 
under  the  statute,  and  produced  the  receipt  of  the  clerk  of 
the  court  for  all  the  costs  which  had  accrued  up  to  the  time 
of  making  the  motion.  This  motion  was  overruled,  to 
which  ruling  the  appellant  excepted. 

The  evidence  is  in  the  record  by  bill  of  exceptions.  The 
following  is  the  assignment  of  errors  in  this  court: 

1.  The  court  erred  in  overruling  plaintiff* 's  demurrer 
to  the  separate  answer  of  Mary  McFerran ; 

2.  The  court  erred  in  overruling  plaintiff's  demurrer 
to  the  separate  answer  of  William  P.  McFerran  ; 

3.  The  court  erred  in  overruling  the  plaintiff*'s  motion 
for  a  judgment  notwithstanding  the  verdict ; 
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4.  The  court  er/ed  in  overruling  the  plaintifF'a  mo- 
tion for  a  new  trial  for  cause ; 

5.  The  court  erred  in  overruling  plaintiff's  motion  in 
arrest  of  judgment; 

6.  The  court  erred  in  overruling  plaintiff's  motion  for 
a  new  trial  as  of  right  under  the  statute. 

There  was  no  affirmative  relief  asked  for  in  the  answers 
or  cross  complaints,  and  none  was  given.  The  judgment 
of  the  court  was,  that  the  plaintiff  take  nothing  by  his 
suit,  and  that  the  defendants  recover  their  costs  and 
charges,  etc. 

We  are  of  opinion  that  the  answers  were  su£|cicnt  to 
entitle  the  defendants  to  a  specific  performance,  if  affirm- 
ative relief  had  been  demanded,  under  the  facts  therein 
set  forth,  and  were  sufficient  to  defeat  the  right  of  the 
plaintiff  to  panition.     Galbraith  v.   Galbraith,  5  Kan.  402. 

The  motion  for  judgment  notwithstanding  the  verdict 
can  only  prevail  where  a  party  is  entitled  to  a  judgment 
on  the  pleadings ;  and,  as  we  have  decided  the  answers 
were  good  on  demurrer,  of  course  this  motion  was  prop- 
erly overruled. 

The  next  proposition  argued  by  counsel  for  appellant  is, 
that  the  court  erred  in  overruling  the  motion  for  a  new 
trial  for  cause.  The  only  points  made  are  that  the  evi- 
dence does  not  sustain  the  verdict,  and  that  a  deed  from 
the  appellant  to  his  son  Levi  was  improperly  allowed  in 
evidence.  The  latter  point  was  not  saved  by  an  excep- 
tion, and  is  therefore  not  properly  before  this  court. 

The  evidence  is  somewhat  conflicting,  but  in  our  opin- 
ion tends  to  sustain  the  verdict,  and  having  been  passed 
on  by  a  jury,  whose  province  was  to  judge  of  the  weight 
of  the  evidence  of  the  witnesses,  and  also  by  the  judge 
who  heard  the  testimony,  we  can  not  say  that  the  evidence 
does  not  sustain  the  verdict. 

The  ruling  on  the  motion  in  arrest  of  judgment  is  not 
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argued  by  counsel,  and,  under  the  rules  of  this  court,  we 
need  not  decide  any  thing  in  relation  thereto. 

The  sixth  and  last  alleged  error  is  the  overruling  of  the 
appellant's  motion  for  a  new  trial  as  of  right  under  the 
statute.  It  has  been  held  by  this  court  that  iu  an  action  for 
partition  a  new  trial  will  not  be  granted  as  matter  of  right. 
Harness  v.  Harness^  49  Ind.  384. 

It  has  been  decided  by  this  court,  that,  in  an  action  to 
enforce  the  specific  performance  of  a  contract  for  the  sale 
of  real  estate,  a  new  trial  as  a  matter  of  right  under  the 
statute  ought  not  to  be  granted.  Benner  v.  Benner^  10 
Ind.  256. 

It  13  not  meant  in  the  case  l*eferred  to  in  49  Ind.,  that, 
because  a  cause  is  in  its  origin  a  proceeding  in  partition, 
therefore  under  no  state  of  pleading  would  a  new  trial 
as  matter  of  right  be  allowed;  for,  in  a  proceeding  for 
partition,  there  might  be  made  by  a  cross  complaint  such 
a  case  as  would  fall  within  the  provisions  of  the  statute. 

We  are  of  the  opinion  that  the  motion  for  a  new  trial  in 
this  case  was  properly  overruled,  for  the  reason  that  the 
complaint  was  for  partition,  and  the  answer  and  cross 
complaint  were,  in  their  facts,  in  the  nature  of  an  action 
for  specific  performance. 

The  judgment  is  affirmed,  at  the  costs  of  the  appellant. 
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ceives  injaries  from  falling  into  such  cellar  waj,  he  »  gniliy  of  contribu- 
tory negligence  and  can  not  rucover  damages. 
SAifK. — Instruction, — An  instruction  to  the  jury  in   such   case,  embodying 
the  above  doctrine,  is  applicable,  whether  the  obstruction  be  total  or  only 
partial. 

From  the  Fountain  Circuit  Court. 

W.  A.  Tipton,  S.  F.  Wood,  L  Nebeker  and  &  M.  Cambem, 
for  appellant. 

H.  H.  Dochterman  and  T.  L.  Stillwellj  for  appellee. 

jSTiblack,  J. — The  complaint  in  this  case  charged  that, 
prior  to  the  7th  day  of  March,  1877,  a  deep  and  dangerous 
cellar  way  or  hole  had  been  excavated  in  the  sidewalk  on 
the  north  side  of  Liberty  street/a  public  street  within  the 
limits,  and  under  the  jurisdiction  and  control  of  the  defend- 
ant, the  Town  of  Covington;  that,  for  a  longtime  previous 
to  and  up  to  and  including  that  time^  such  collar  way  cr 
hole  had  been  permitted  to  remain  open  and  exposed,  and 
without  protection  or  notice  to  travellers  along  and  upon 
said  street,  of  all  which  the  defendant  had  notice ;  that,  on 
liie  night  of  the  said  7th  day  of  March,  1877,  the  plaintiff, 
John  Bruker,  was  lawfully  walking  along  and  upon  said 
sidewalk  unaware  of  danger,  and,  without  any  fault  or 
negligence  on  his  part,  was  accidentally  precipitated  into 
said  cellar  way  or  hole,  whereby  he  was  greatly  injured,  and 
his  right  wrist  had  become  stifi'ened  and  permanently  dis- 
abled. 

The  defendant  answered  in  general  denial.  A  trial  by 
a  jwi'yj  verdict  for  the  defendant;  motion  for  a  new  trial  ; 
and  judgment  on  the  verdict. 

On  the  trial  there  was  evidence  tending  to  show  that  the 
excavation  complained  of  was  an  old  cellar  way  to  a 
building  nearby,  and  ran  parallel  with  the  sidewalk;  that 
there  was  a  stone  wall  about  eighteen  inches  high  between 
the  cellar  way  and  the  sidewalk,  except  at  the  east  end  of 
the  cellar  way,  where  there  had  been  some  steps ;  that  the 
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place  where  the  steps  had  been  was  filled  up  with  cinders 
and  ashes  even  with  the  sidewalk. 

The  plaintiff,  among  other  things,  testified  that  he  had 
resided  in  the  town  of  Covington  since  the  4th  day  of  July 
preceding  his  injury ;  that  he  had  seen  the -cellar  way  once 
or  twice ;  that  he  had  passed  along  the  sidewalk  adjoining 
it  two  or  three  times  without  observing  it  very  closely  j 
that  he  had  passed  sllong  the  opposite  side  of  the  street 
quite  frequently ;  that  he  had  gone  on  the  opposite  side 
because  he  regarded  the  sidewalk  passing  the  cellar  way  as 
a  bad  sidewalk ;  that  at  the  time  of  the  accident  he  did  not 
have  the  cellar  way  in  his  mind ;  that  the  night  on  which 
the  accident  occurred  was  very  dark. 

Other  witnesses  testified  to  having  frequently  seen  the? 
plaintiff  on  the  street  near  the  cellar  way. 

The  court  instructed  the  jury  as  follows : 

"Ist.  If  the  plaintiff  knew  the  opening  or  cellar  way  wa« 
in  the  sidewalk,  and  he  attempted  to  pass  the  place  where  it 
was,  when,  in  consequence  of  the  darkness  of  the  night,  he 
could  not  see  it,  he  has  no  legal  reason  to  complain  of  the 
injury  he  received  on  account  of  the  fact  that  the  opening 
or  cellar  way  was  thei^e.  In  such  cases  he  must  be 
treated  as  having  taken  the  risk  npon  himself,  and  this  too 
although  at  the  time  the  fact  of  the  existence  of  the  open* 
ipg  was  not  present  to  the  plaintiff's  mind. 

*^  2.  If  the  cellar  way  was  an  open  one,  and  the  plaintiff 
knew  its  location,  and  that  it  was  atl  open  one  in  the  side- 
Walk,  be  must  be  held  to  know  that  there  was  danger  of 
falling  in  it  when  passing  the  place  in  a  dark  night,  and 
he  can  not  recover,  if,  with  knowledge  of  the  existence  of 
the  opening  described  in  the  complaint,  he  attempted  to 
pass  it  in  a  dark  night,  and  in  such  attempt  was  injured  by 
falling  into  it." 

The  giving  of  these  instructions  was  assigned  as  one  of 
the  causes  for  a  new  trial,  and  the  objections  urged   to 
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them  by  the  appellant  constitute  the  only  qoestions  dis- 
cussed by  him  in  his  argument  in  this  court. 

The  appellant  objects  to  the  instructions  complained  of 
because, 

First.  He  insists  that  his  failure  to  remember  the  ex- 
istence of  the  cellar  way  did  not  amount  to  contributory 
negligence ; 

Second.  To  make  a  disregard  of  his  previous  knowl- 
edge contributory  negligence,  it  was  necessary  to  show  that 
he  had,  also,  knowledge  of  the  dangerous  condition  of  the 
cellar  way ; 

Third.  The  obstruction  being  only  a  partial  one,  the* 
doctrine  of  the  instructions  does  not  apply,  because  it 
takes  the  question  of  negligence  from  the  jury.  A  distinc- 
tion exists  between  a  total  obstruction  and  only  a  partial 
one.  In  case  of  total  obstruction,  the  court  is  allowed  to 
pronounce  aponthe  question  of  negligence,  whereas,  when 
a  partial  obstruction  only  is  shown,  the  question  of  negli- 
gence is  to  be  determined  by  the  jury. 

In  the  case  of  The  President^  etc.^  of  the  Town  ofMt  Vernon  v. 
Dusouchettf  2  Ind.  586,  it  was,  in  substance,  decided  that  if  a 
person  knows  there  is  an  obstruction  in  a  street,  and  he  at- 
tempts to  pass  the  place,  when,  in  consequence  of  the  dark- 
ness of  the  night,or  other  hindering  cause,  he  can  not  see  the 
obstruction  and  runs  upon  it,  he  has  no  reason  to  complain 
of  the  injury  he  may  sustain.  In  such  a  case  he  takes  the 
risk  on  himself.  In  other  words,  that  a  disregard  of  the 
knowledge  of  the  existence  of  such  an  obstruction,  by 
which  an  injury  results,  amounts  to  contributory  negli- 
gence. 

That  case  has  been  approved  in  principle  and  followed 
by  this  court  in  numerous  cases,  and  the  rule  recognized 
by  it  as  to  contributory  negligence  may  be  regarded  as  the 
settled  law  of  this  State.  The  Toledo,  etc.,  R.  W.  Co.  v.  God- 
dard,  25  Ind.  185  ;  Riest  v.  The  City  of  Goshen,  42  Ind.  889 ; 
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JonesborOy  etc.^  Turnpike  Co.  v.  Baldioin,  57  Ind.  86 ;  The 
City  of  Indianapolis  v.  Gastojij  58  lud.  224 ;  The  Pennsylva- 
nia Co,  V.  Sinclair,  62  Ind.  301.  See,  also,  Moore  v.  Inhabi- 
tants of  Abbott^  32  Me.  46  ;  Alger  v.  The  City  of  Lowell,  3  Al- 
len, 402 ;  Wilson  v.  The  City  of  Charlestoiony  8  Allen,  137  ; 
GUman  v.  Inhabitants  of  Deerfield,  15  Gray,  577 ;  Dillon 
Municipal  Corporations,  sec.  789. 

To  sustain  the  defence  in  this  case,  it  was  sufficient  to 
show  that  the  plaintiff  had  knowledge  of  the  obstruction. 
Having  such  knowledge,  it  was  for  the  plaintiff  to  judge 
for  himself  as  to  the  dangerous  character  of  the  obstruc- 
tion, and  take  the  risk  accordingly  if  he  ran  upon  it. 

We  are  not  aware  of  an}*^  such  distinction  between  a  to- 
tal obstruction  and  a  partial  one  only,  as  insisted  upon  by 
the  appellant.  No  authority  has  been  cited  recognizing 
any  such  distinction,  and  we  know  of  no  such  authority. 
We  think  that  the  instructions  complained  of  are  well  sus- 
tained by  the  authorities  cited  above  in  this  opinion,  and 
other  analogous  cases  which  need  not  be  here  referred  to. 

The  judgment  is  affirmed,  with  costs. 


Hammon  et  ux.  v.  Sexton. 

Tjlxxs. — CoUeetion  of  from  Tenant — Right  of  Tenant  to  recover  from 
Oumer  Amount  Collected. — Husband  and  Wife. — Lease. — Siaiuie  Con- 
strued.— Under  the  provisions  of  section  244  of  the  act  providing  for  the 
assessment  and  coUection  of  taxes,  1  R.  S.  1876,  p.  126,  the  tenant  or  occu- 
pant of  real  estate,  from  whom  the  taxes  thereon  shall  have  been  collected, 
may  recover,  by  action  against  the  owner  of  such  real  estate,  the  amount 
which  such  owner  ought  to  have  paid,  whether  such  occupant  or  tenant 
has  pcesession  of  the  real  estate  under  a  contract  made  with  such  owner 
or  with  some  third  person.  Hence,  in  such  case,  where  8.  is  in  possession 
of  real  estate  as  the  tenant  of  H.,  under  a  written  lease,  he  has  a  good  cause 

'  of  action  against  the  real  estate  and  the  wife  of  H.,  the  latter  being  the 
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owner  thereof,  to  recovBr  the  amount  of  taxes  collected  from  him  as  ten- 
ant. 

Same. — Tenancy  oj  Real  Estate  may  he  proved  by  Parol  Evidence, — 
The  fact  of  the  tenancy  or  occupancy  of  real  estate  is  a  fact  which  exis^ 
independently  of  any  written  lease  which  the  tenant  may  hold,  and,  as^ 
such,  may  be  shown  by  parol  evidence. 

Practice. — Bill  of  ExeepUone.— Supreme  Court. — Where  it  is  apparent  on 
the  face  of  a  bill  of  exceptions,  that  it  does  not  contain  all  the  evidence 
introduced  on  the  trial,  the  Supreme  Court  will  not  reverse  the  judgment 
below  on  any  question  as  to  the  weight  or  sufficiency  of  the  evidence. 

Bams. — Appeal, — Notice  of, — Parties.— -OnXy  the  party  again&t  whom  a 
judgment  has  been  rendered  has  the  right  to  appeal  therefrom  ;  it  is  not 
necessary,  therefore,  either  that  a  codefendant,  against  whom  no  judg- 
ment was  rendered,  should  be  made  a  party  to  the  appeal,  or  that  notice 
thereof  should  be  served  upon  him. 

Bams. — Pleading  — Demurrer, — Section  60  of  the  practice  act,  2  R.  S.  1876, 
p.  56,  specifies  six  causes  of  demurrer  to  a  complaint,  and  provides  that  for 
no  other  cause  shall  a  demurrer  be  sustained,  and  that,  unless  the  demurrer 
distinctly  specifies  and  numbers  the  grounds  of  objection,  it  shall  be  over- 
ruled. Under  section  67  of  the  same  act,  2  R.  S.  1876,  p.  66,  the  defendant 
may  demur  to  a  reply  for  the  same  causes  specified  for  demurring  to  a 
complaint.  Where,  therefore,  on  appeal  to  the  Supreme  Court,  the  de- 
murrer to  a  paragraph  of  reply  is  not  in  the  record,  such  court  can  noi 
say  that  the  court  below  erred  in  overruling  such  demurrer,  even  though 
it  appears  that  some  one  or  more  of  the  statutory  causes  might  be  well  as- 
signed to  such  reply,  as  it  can  not  know  that  the  demurrer  distinctly 
specified  the  grounds  of  objection. 

Same. — Presumption^ — Where  the  record  does  not  affirmatively  show  that 
the  deci^ons  of  the  court  below  are  erroneous,  all  the  presumptions  are  in 
favor  of  the  correctness  of  those  decisions. 

From  the  Tippecanoe  Superior  Court. 

A.  J.  Boiish,  W»  D,  Wallace  and  .A.  Rice,  for  appellants. 
J.  M.  Larue  and  F.  B.  Everett^  for  appellee. 

IIowK,  C.  J. — In  this  action  the  appellee  sued  the  appel- 
lants and  one  Job  M.  Nash,  as  defendants,  in  a  complaint 
of  a  single  paragraph,  wherein  he  alleged,  in  substance, 
that,  during  the  year  1875,  from  March  1st  up  to  and  after 
October  30th,  1875,  he  occupied  the  west  half  of  the  south- 
west quarter  of  section  1,  in  township  28  north,  of  range  5 
west,  as  tenant  of  the  appellant  Mary  Hamniou,  then  and 
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since  the  owner  of  said  real  estate,  and  the  wife  of  hereoap- 
pellant  William  Hammon  ;  that  the  taxes,  interest  and  pen- 
alties thereon  had,  on  the  22d  day  of  April,  1875,  accumu- 
lated until  there  was  then  due  the  sum  of  two  hundred  and 
ninety -six  dollars  and  seventy  cents  ;  that  the  appellee,  at 
that  date,  had  personal  property  on  said  land,  and  the 
treasurer  of  said  county  threatened  a  levy  on  said  person- 
alty, and  the  appellee,  to  prevent  said  levy,  paid  to  said 
treasurer  on  said  last  named  day  fifty  dollars  on  said  tax  ; 
that  afterward,  on  the  30th  day  of  October,  1875,  the  said 
treasurer  havi||g  previously  levied  on  the  appellee's  corn, 
then  on  said  farm,  sold  the  same  and  applied  of  the  pro- 
ceeds of  such  sale  the  sum  of  two  hundred  and.  forty-six 
dollars  and  seventy  cents  to  the  payment  of  the  residue  of 
said  tax;  that  the  said  sum  of  two  hundred  and  ninety-six 
dollars  and  seventy  cents  was  alien  on  said  real  estate,  and, 
with  interest  thereon  from  the  said  dates  of  payment,  was 
due  and  unpaid;  that,  on  the  16th  day  of  May.  181(6,  the 
appellants  had  mortgaged  said  real  estate  to  the  defend- 
ant Job  M.  Nash,  to  secure  the  payment  of  certain  notes. 
Wherefore  the  appellee  prayed  judgment  for  four  hundred 
dollars,  and  that  the  same  should  be  declared  a  lien  on 
said  real  estate,  prior  to  the  lien  of  said  mortgage  to  said 
Nash,  and  for  the  sale  of  said  real  estate  to  pay  his  judg- 
ment, etc. 

The  defendant  Job  M.  Nash  separately  demurred  to 
appellee's  complaint  for  the  want  of  sufficient  facts,  which 
demarrer  was  sustained  by  the  court,  and  the  defendant 
Nash  went  out  of  the  case. 

The  appellants'  demurrer  to  the  complaint,  for  the  want 
of  sufficient  facts,  was  overruled  by  the  court,  and  to  this 
ruling  they  excepted,  and  the  appellant  Mary  lianiu.on 
separately  answered  in  two  paragraphs,  of  which  the  first 
was  a  general  denial,  and  the  second  set  up  special  matter, 
by  way  of  set-off'.  The  appellant  William  Hammon  sepa- 
rately answered  by  a  general  denial. 
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To  the  second  paragraph  of  the  separate  answer  of  said 
Mary  Hammon,  the  appellee  replied  in  four  paragraphs, 
of  which  the  first  was  a  general  denial,  and  each  of  the 
other  three  paragraphs  stated  affirmative  or  special  mat- 
ter. To  the  second  and  third  paragraphs  of  appellee's  reply, 
the  appellants'  separate  demurrers  were  overruled  by  the 
court,  and  to  these  rulings  they  excepted. 

The  issues  joined  were  tried  by  a  jury,  and  a  verdict  was 
returned  fur  the  appellee,  assessing  his  damages  in  the 
;6urn  of  one  hundred  and  eighty-four  dollars  and  forty 
cents.  The  appellants'  separate  motions  for  a  new  trial 
were  severally  overruled  by  the  court,  and  to  these  deci- 
sions they  severally  excepted,  and  the  court  rendered 
judgment  on  the  verdict,  as  prayed  for  in  appellee's  com- 
plaint. 

In  this  court  the  following  decisions  of  the  superior 
court  have  been  assigned  as  errors  by  the  appellants : 

1.  In  overruling  Mary  Hammon's  separate  demurrer  to 
appellee's  second  reply ; 

2.  In  overruling  Mary  Hammon's  separate  demurrer  to 
appellee's  third  reply ; 

8.  In  overruling  William  Hammon's  separate  demurrer 
to  appellee's  second  reply ; 

4.  In  overruling  William  Hammon's  separate  demurrer 
to  appellee's  third  reply  ; 

6.  In  overruling  Mary  Hammon's  motion  for  a  new 
trial ; 

6.  In  overruling  William  Hammon's  motion  for  a  new 
trial;  and, 

7.  The  appellee's  complaint  does  not  state  facts  suffi- 
.<jient  to  constitute  a  cause  of  action. 

Before  considering  any  of  the  questions  presented  for 
our  decision  by  these  alleged  errors,  we  may  properly  dis- 
pose of  a  motion,  interposed  by  appellee's  counsel,  to  dis- 
miss  this  appeal,  for  the  reason  that  the  defendant  below 
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Job  M.  Nash  was  not  made  a  party  to  the  appeal,  and  had 
not  been  notified  by  the  appellants  of  their  appeal,  in  ac- 
cordance with  the  provisions  of  section  551  of  the  prac- 
tice act.  2  R.  S.  1876,  p.  239.  In  support  of  their  mo- 
tion, appellants'  counsel  have  referred  us  to  the  case  of 
The  Indianapolis  Piano,  etc.,  Co,  v.  Caven,  58  Ind.  828. 
That  case,  however,  differs  widely  and  materially  upon 
the  point  under  consideration  from  the  case  now  before 
us.  In  the  case  cited,  the  opinion  shows  that  the  judg- 
ment below  had  been  rendered  against  six  defendants,  five 
of  whom  appealed  therefrom  to  this  court,  without  having 
joined  with  them  in  their  appeal  the  sixth  defendant,  and 
without  having  notified  him  of  their  appeal,  as  required 
by  the  statute.  In  that  case  the  appellee's  motion  to  dis- 
miss the  appeal  for  the  appellant's  non-compliance  with 
the  statute,  we  think,  was  correctly  sustained.  But  in  the 
case  at  bar  the  appellee  recovered  judgment  against  the 
appellants  only,  and  they  alone  had  the  right  to  appeal 
therefrom  to  this  court.  There  was  no  judgment  render- 
ed against  the  defendant  Job  M.  Nash,  from  which  he 
could  appeal  to  this  court,  and  certainly  the  fact  that  he 
had  been  made  a  codefendant  with  the  appellants  did  not 
make  it  necessary  that  they  should  notify  him  of  their  ap- 
peal from  a  judgment  against  them  only,  and  which  did 
not  and  could  not  affect  him  in  any  possible  manner.  He 
was  not  a  co-party  with  the  appellants  in  the  judgment 
they  have  appealed  from.  The  appellee's  motion  to  dismiss 
this  appeal,  for  the  want  of  notice  thereof  to  the  defend- 
ant Nash,  is  overruled.  Reeder  v.  Maranda,  55  Ind.  239 ; 
Pierson  v.  Hart^  64  Ind.  254 ;  and  Bowman  v.  Simpson^ 
68  Ind.  229. 

We  pass  now  to  the  consideration  of  the  errors  assigned 
by  the  appellants  on  the  record  of  this  cause  and  the  ques- 
tions arising  thereunder.  The  first  four  of  the  alleged 
errors,  it  will  be  observed,  relate  to  the  several  decisions 
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of  the  coart  in  overruling  the  separate  demurrers  of  the 
appellants  to  the  second  and  third  paragraphs  of  the  ap- 
pellee's reply.  These  demurrers  are  not  in  the  recoi'd,  and 
the  clerk  below  certifies  that  they  were  '*  not  found  among 
the  papers  on  file  in  this  cause."  Section  50  of  the  prac- 
tice act  specifies  six  statutory  causes  of  demurrer,  each  dif- 
fering widely  from  the  others,  and  provides  that  "  for  no 
other  cause  shall  a  demurrer  be  sustained ;  and,  unless  the 
demurrer  shall  distinctly  specify  and  number  the  grounds 
of  objection  to  the  complaint,  it  shall  be  overruled.''  2  R. 
S.  1876,  p.  66.  Section  67  of  the  same  act  provides  that 
"  the  defendant  may  demur  to  a  reply  for  any  of  the  causes 
specified  for  demurring  to  a  complaint."  2  R.  S.  1876,  p. 
66.  In  the  absence  from  the  record  of  this  cause  of  the 
appellants'  demurrere  to  the  second  and  third  paragraphs 
of  appellee's  reply,  it  is  impossible  for  this  court  to  know 
what  grounds  of  objection  were  specified  by  the  appel- 
lants in  their  demurrers  to  said  paragraphs  of  reply. 
Even  if  it  appeared  to  us  that  some  one  or  more  of  the 
statutory  causes  of  demurrer  might  be  well  assigned  to 
those  paragraphs  of  reply,  or  either  of  them,  yet,  in  the 
absence  of  the  appellants'  demurrers,  this  court  can  not 
possibly  know  that  they  distinctly  specified  the  grounds 
of  objection,  and,  if  they  did  not,  the  statute  required  that 
they  "  shall  be  overruled."  It  is  clear,  therefore,  that  this 
court  can  not  say  from  the  record  of  this  cause,  that  the 
^superior  court  erred,  and  for  this  reason  we  are  bound  to 
eay  that  it  did  not  err,  in  overruling  the  appellants'  demur- 
rer to  the  second  and  third  paragraphs  of  the  appellee's  re- 
ply. Where  the  record  does  not  aflSrmatively  show  that 
the  decisions  of  the  court  below  are  erroneous,  all  the  pre- 
sumptions are  in  favor  of  the  correctness  of  those  deci- 
sions. Davis  V.  Binfordy  58  Ind.  457 ;  Myers  v.  Murphy y 
60  Ind.  282  ;  Brownlee  v.  Hare,  64  Ind.  311. 

The  fifth  and  sixth  errors  assigned  are  the  decisions   of 
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the  court  in  overraling  the  appellants'  separate  motions 
for  a  new  trial,  and  may  properly  be  considered  together. 
The  bill  of  exceptions  which  is  found  in'  the  record  shows 
upon  its  face  that  it  does  not  contain  all  the  evidence  given 
in  the  cause.  In  at  least  two  instances,  the  clerk  of  the 
court  below  has  certified  in  the  body  of  the  bill  of  excep- 
tions that  certain  written  evidence,  introduced  on  the  trial 
of  the  cause,  was  ^'not  on  file  with  the  papers  in  this  cause, 
and  can  not  be  set  out  in  this  record.  It  is  settled  by  the 
decisions  of  this  court,  that  where,  as  in  this  case,  it'is  ap- 
parent on  the  face  of  the  bill  of  exceptions,  that  it  does 
not  contain  all  the  evidence  introduced  on  the  trial,  this 
court  will  not  reverse  the  judgment  below  on  any  question 
as  to  the  weight  or  sufficiency  of  the  evidence.  Bailsbaek 
V.  Greve,  58  Ind.  72 ;  Gale  v.  FarkSy  58  Ind.  117 ;  and 
Browvlee  v.  HarCj  supra. 

It  is  insisted  by  the  appellants'  counsel,  with  much  ear- 
oestnesd  that  the  court  erred  in  permitting  the  appellee  to 
prove  his  tenancy  or  occupancy  of  the  real  estate  described 
in  bis  complaint,  by  parol,  when  it  appeared  tbat  he  held 
a  written  lease  therefor.  We  do  not  think  there  was  any 
error  in  this  decision  of  the  court.  The  fact  of  the  appel- 
lee's tenancy  or  occupancy  of  the  real  estate  was  a  fact 
which  existed  independently  of  any  written  lease  which  he 
might  hold,  and,  as  such,  might  be  shown  by  parol  evi- 
dence. There  was  no  attempt  made  to  prove  by  parol  the 
contents  of  the  written  lease.  The  appellee's  action,  as 
shown  by  his  complaint,  was  founded  on  section  244  of  the 
act  of  December  21st,  1872,  providing  for  the  assessment 
and  collection  of  taxes.  In  this  section  it  is  provided  that 
'^When  the  taxes  on  any  real  estate  shall  have  been  col- 
lected of  any  occupant  or  tenant,  and  any  other  person  by 
agreement  or  otherwise,  ought  to  pay  such  tax,  or  any 
part  thereof,  such  occupant  or  tenant  shall  be  entitled  to 
recover  by  action,  the  amount  which  such  person  ought  to 
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have  paid,  or  to  retain  the  same  from  any  rent  due  or  ac- 
cruing to  him  from  such  person,  for  the  land  so  taxed."  1 
K.  8. 1876,  p.  126.  Under  the  provisions  of  this  section,  it 
seems  to  us  that  the  tenant  or  occupant  of  real  estate,  from 
whom  the  taxes  thereon  shall  have  been  collected,  may  re- 
cover, by  action  against  the  owner  of  such  real  esta^te,  the 
amount  which  such  owner  ought  to  have  paid,  whether 
such  occupant  or  tenant  is  the  tenant  of  such  owner  or  not. 
In  other  words,  we  think  that  the  section  of  the  statute 
above  quoted  gives  a  cause  of  action  to  the  occupant  or 
tenant  of  real  estate,  from  whom  the  taxes  charged  there- 
on shall  have  been  collected,  against  the  owner  of  such 
real  estate,  whether  such  tenant  or  occupant  has  possession 
of  such  real  estate  under  a  contract  made  with  such  owner, 
or  with  some  third  person.  In  this  case,  the  evidence 
tended  to  show  that  the  appellee  was  the  tenant  or  occu- 
pant of  the  real  estate  described  in  his  complaint  at  the 
time  the  taxes  charged  thereon  were  collected  from  him, 
under  a  written  lease  executed  to  him  by  the  appellant 
William  Hammon  in  his  own  name ;  that  he  was  the  hus- 
band of  his  coappellant,  Mary  Hammon,  living  with  her  as 
his  wife,  at  the  time  he  executed  said  lease  to  the  appel- 
lee ;  that  the  said  Mary  Hammon  was  the  sole  owner,  in 
her  own  right,  and  ought,  under  the  law,  to  have  paid  the 
tax  charged  on  said  real  estate  ;  and  that  the  said  tax  had 
been  collected  by  the  proper  officer  from  the  appellee,  as 
alleged  in  his  complaint. 

In  our  view  of  the  provisions  of  said  section  244,  above 
quoted,  the  appellee  had  a  good  cause  of  action,  upon  the 
facts  alleged  and  proved  by  him,  against  the  said  real  estate 
and  the  said  Mary  Hammond  as  the  sole  owner  thereof,  to 
recover  back  the  amount  of  tax  charged  on  said  real  estate, 
and  collected  from  him  as  the  occupant  or  tenant  thereof, 
without  regard  to  the  question  whether  he  was  the  tenant 
of  said  Mary  Hammon,  or  the  tenant  only  of  her  husband, 
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William  Hammon,  under  said  written  lease. .  This  con- 
struction of  the  provisions  of  said  section  of  the  statute, 
renders  it  unnecessary  for  us,  we  think,  to  examine  in  de- 
tail the  several  instructions  of  the  court  to  the  jury  trying 
the  cause.  If  those  instructions  were  erroneous,  the  errors 
therein  were  in  favor  of,  and  not  against,  the  appellants  in 
this  action,  and  of  such  errors  they  can  not  be  heard  to 
complain  in  this  court. 

Appellants'  counsel  also  complain,  in  argument,  of  the 
refusal  of  the  court  to  give  the  jury  an  instruction  request- 
ed by  them.     This  instruction  reads  as  follows : 

"  The  evidence  in  this  case  does  not  warrant  you  in  find- 
ing that  the  plaintiff  was  the  tenant  of  the  defendant  Ma- 
ry Hammon,  in  the  year  1875,  at  the  time  the  plaintiff  al- 
leges that  he  was  compelled  to  pay  the  taxes  assessed 
against  the  land  described  in  the  complaint ;  and  hence 
yon  must  find  for  the  defendant  Mary  Hammon." 

From  what  we  have  already  said,  and  from  the  construc- 
tion we  have  given  to  the  section  of  the  statute  above  quo- 
ted, it  is  certain,  we  think,  that  the  court  committed  no  er- 
ror m  refusing  to  give  the  jury  this  instruction.  Mary 
Hammon  owned  the  land,  and,  as  such  owner,  she  ought 
to  have  paid  the  tax  assessed  thereon ;  the  appellee  was 
the  occupant  of  the  land,  and  from  him,  as  such  occupant, 
the  tax  was  collected;  and,  in  such  case,  the  statute  ex- 
pressly authorized  the  appellee,  as  such  occupant,  to  recov- 
er by  action  against  the  land  and  Mary  Hammon,  as  the 
owner  thereof,  the  amount  which  she,  under  the  law, 
ought  to  have  paid,  and  which  had  been  collected  of  him 
as  such  occupant. 

From  our  examination  of  the  record  of  this  cause,  the 
errors  assigned  thereon,  and  the  briefs  of  counsel  of  the  re- 
spective parties,  we  have  been  led  to  the  conclusion  "that 
the  merits  of  the  cause  have  been   fairly  tried  and   deter- 
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mined  in  the  court  below."     In  such  a  case  the  statute  for- 

m 

bids  that  the  "judgment  be  stayed  or  reversed,  in  whole  or 
in  part."     2  R.  S.  1876,  p.  246,  sec.  580. 
The  judgment  is  affirmed,  at  the  appellants'  costs. 
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Constable. — Removal  of  from,  County, — Official  Bond, — Liability  of  Sure- 
ties.— Although  a  constable  ceases  to  be  a  resident  of  the  county  in  which 
he  holds  his  office,  yet  he  is  still  a  constable  de  facto,  under  color  of  office, 
and  his  official  acta  are  valid  ;  and  for  a  breach  of  his  official  duty  which 
occurs  afterward  his  sureties  arc  liable. 

8aMb. — OonstabWs  Right  to  Office  can  not  he  Questioned  Collaterally, — Ous- 
ter,— The  right  of  a  constable  to  his  office  can  not  be  questioned  collater- 
ally, but  only  in  direct  proceedings  for  that  purpose  ;  and  until  such  pro- 
ceedings are  had,  and  ho  is  ousted  from  his  office,  or  his  term  expires,  his 
sureties  will  remain  liable  for  his  misfeasance  in  office. 

From  the  Pike  Circuit  Court. 

F.  B.  Posey ^  for  appellants. 

E.  A.  Ely  and  J.  W.  Wilson^  for  appellee. 

Biddle,  J. — Suit  before  a  justice  of  the  peace  by  the  ap- 
pellee, against  the  appellants,  as  sureties  of  Darius  C.  Hutch- 
ins,  a  constable,  upon  his  official  bond.  Breach,  collect- 
ing money  on  execution  in  favor  of  the  relator,  and  failing 
to  pay  it  over.  Answer  before  the  justice,  denial  and  two 
•  special  paragraphs.  Judgment  for  the  plaintiff  before  the 
justice,  and  appeal  by  the  defendants  to  the  circuit  court. 
The  special  paragraphs  of  answer  before  the  justice  were 
as  follows : 

"  2.  Thiit  before  the  breaches  alleged  in  the  complaint, 
and  before  the  writ  of  execution  therein  mentioned  had 
been  placed  in  the  hands  of  said  Hutchins,  he,  the  said 
Hutchins,  had  abandoned  his  office  of  constable,  and  left 
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the  county  of  Pike,  and  gone  to  the  city  of  Evansville,  in 
the  State  of  Indiana,  with  the  intention  of  there  remain- 
ing and  going  into  business,  which  the  defendant  Hutch- 
ins  did,  all  of  which  were  matters  of  public  notoriety, 
and  well  known  to  the  justice  of  the  peace  who  issued 
said  writ,  and  placed  the  same  in  the  hands  pf  said  Hutch- 
ins  for  collection.     Wherefore,"  etc. 

"3.  That  said  Darius  C.  Hutchins,  before  the  alleged 
breaches  of  said  bond  had  been  committed,  and  before 
said  writ  of  execution  had  been  placed  in  his  hands,  to  wit, 
oil  the  4th  day  of  May,  1875,  had  been  elected  marshal  of 
the  town  of  Petersburgh,  in  Pike  county,  State  of  Indiana, 
and  had  accepted  said  office,  and  filed  his  bond  with  the 
clerk  of  said  town,  as  marshal,  and  had  entered  into  the 
discbarge  of  the  duties  thereof,  all  of  which  facts  were 
matters  of  public  notoriety,  and  well  known  to  the  justice 
of  the  peace  Avho  placed  said  writ  in  the  hands  of  said 
Hutchins,  and  said  justice  had  become  bondsman  for  said 
Hatchins  as  marshal  of  the  incorporated  town  of  Peters- 
burgh aforesaid.     Wherefore,"  etc. 

A  separate  demurrer  for  the  want  of  facts  was  overruled 
to  the  second  paragraph  of  answer,  and  exceptions  reserved 
by  the  plaintiif.  A  separate  demurrer  for  like  cause  was 
sustained  to  the  third  paragraph  of  answer,  and  excep- 
tions reserved  by  the  defendants.  Trial ;  verdict  for  the 
appellee  ;  judgment  and  appeal. 

In  this  court  the  appellants  assign  the  sustaining  of  the 
demurrer  to  the  third  paragraph  of  answer  as  error ;  and 
the  appellee  assigns  the  overruling  of  the  demurrer  to  the 
second  paragraph  of  answer  as  a  cross  error. 

It  is  contended  by  the  appellant,  that  the  facts  alleged  in 
the  second  paragraph  of  answer  show  that  Hutchins  had 
ceased  to  be  a  resident  of  Pike  county  before  the  alleged 
breach  of  his  bond  had  occurred ;  that,  by  ceasing  to  be  a 
resident  of  Pike  county,  he  abandoned  and  forfeited  his 
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office  as  constable,  and  that  for  a  breach  of  his  bond,  which 
occurred  afterwards,  his  sureties  are  not  liable  ;  but  we 
think  he  was  still  a  constable  defacto^  under  color  of  office, 
and  that  his  official  acts  were  valid,  and  that  for  a  breach 
of  his  official  duty  his  sureties  are  liable.  His  right  to  the 
office  could  not  be  questioned  collaterally ;  it  could  be 
done  only  in  a  direct  proceeding  for  that  purpose.  Until 
such  proceedings  were  had,  and  he  was  ousted  of  his 
office,  or  his  term  expired,  his  sureties  would  remain 
liable  for  his  misfeasance  in  office.  Blackman  v.  The  State, 
12  Ind.  656 ;  Creighton  v.  Piper,  14  Ind.  182 ;  Oumberts  v. 
The  Adanis  Express  Co,  28  Ind.  181 ;  Bansemer  v.  Mace,  18 
Ind.  27. 

The  cases  cited  by  the  appellants  all  go  to  the  question 
of  testing  the  right  to  hold  office  by  a  quo  warranto,  and 
are  therefore  not  applicable  to  the  question  presented  in 
this  case. 

We  think  the  court  erred  in  overruling  the  demurrer  to 
the  second  paragraph  of  answer,  but  it  was  an  error  of 
which  the  appellants  can  not  complain. 

By  the  above  ruling  it  has  become  unnecessary  to  ex- 
amine the  cross  errors. 

The  judgment  is  affirmed,  at  the  costs  of  the  appellants. 


Williams  v.  Taylor. 

Sbt-Off. — JitdgmenU, — Equitable  and  Legal  Title, — Although  an  equitable 
title  to  a  Judgment  has  been  acquired  by  a  stranger  prior  to  a  proceeding 
by  the  judgment  defendant  to  have  it  set  off  against  another  Judgment, 
yet  the  legal  title  will  control  the  equity  and  authorise  the  Mt-off  to  be 
made. 

From  the  Howard  Circuit  Court. 
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J.  C.  Blacklidge  and  W,  E.  Blac/didge,  for  appellant. 
N.  P.  Richmond^  J.  W.  Keni  and  J.  E.   MoorCj   for  ap- 
nelleo. 

A. 

Scott,  J. — Motion  by  appellant,  against  the  appellee,  to 
set  oft"  judgments. 

Facts  made  by  appellant : 

On  the  5th  day  of  June,  1875,  one  McCoy  recovered  a 
judgment,  in  the  Howard  Circuit  Court,  against  the  ap- 
pellee, for  the  sum  of  eighty-seven  dollars  and  forty  cents. 
On  the  18th  day  of  June,  1877,  the  appellee  recovered  a 
judgment  against  the  appellant,  in  the  Howard  Circuit 
Court,  for  the  sum  of  one  hundred  dollars.  On  the  12th 
day  of  July,  1877,  McCoy,  for  a  valuable  consideration, 
assigned  on  the  order  book  his  judgment  for  eighty- 
seven  dollars  and  forty  cents  to  the  appellant,  which 
assignment  was  duly  attested  by  the  clerk.  On  the*  13th 
day  of  July,  1877,  the  appellant  filed  his  motion  to  set  oft 
these  judgments. 

The  appellee  answered  that  he  did  not  own  the  judg- 
ment of  one  hundred  dollars,  but  had,  on  the day  of 

June,  1877,  transferred  the  same  to  one  Waters. 

The  facts  in  support  of  this  answer  are  the  appellee's 
own  testimony,  ^vhich  was  as  follows : 

"  Question.     State  your  name  to  the  court  ? 

"Answer.    Joseph  Taylor. 

"  Q.     Are  you  the  defendant  ? 

"A.     Yes. 

"  Q.  Are  you  the  owner  of  the  judgment  of  one  hun- 
dred dollars,  obtained  by  you  against  Jesse  D.  Williams,  re- 
ferred to  in  plaintiff's  motion  ? 

"A.  I  am  not.  Monroe  Waters  owns  it.  I  told  Mon- 
roe Waters  he  might  have  it  in  a  few  days  after  it  was 
taken.  I  owed  him  and  turned  it  over  to  him.  I  owed 
him  something  near  one  hundred  dollars,  and  we  jumped 
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accounts,  I  paying  my  indebtedness  to  him  with  this 
judgment. 

"  Q.  Did  you  ever  make  any  written  assignment  of 
this  one-hundred-dollar  judgment  ? 

"A.     No. 

"  Q.  Did  you  ever  make  an  assignment  of  the  judg- 
ment against  Williams  of  one  hundred  dollars,  other  than 
just  simply  telling  Waters  that  he  might  have  it 

"A.    No,  sir." 

The  court  found  for  the  defendant,  and,  over  a  motion 
for  a  new  trial,  rendered  judgment  for  the  appellee  and 
against  the  appellant,  for  costs. 

We  are  of  opinion  that  the  finding  and  judgment  of  the 
circuit  court  were  erroneous.  At  the  time  of  the  institu- 
tion of  this  proceeding,  the  legal  title  to  the  judgment  was 
in  Taylor.  Watere  may  have  acquired  an  equitable  inter- 
est in  it  prior  to  that  time,  but,  as  the  legal  title  was  then 
in  Taylor,  Williams  had  the  legal,  as  well  as  the  equitable, 
right  to  have  the  set-off  made.  Brooks  v.  HarriSy  41  Ind. 
390. 

The  judgment  is  reversed,  with  costs ;  cause  remanded 
for  further  proceedings  in  accordance  with  this  opinion. 


j55      127  The  State  r.  Allisbach. 


Criminal  Law. — Indictmetit. —  Unlawfully  PuUing  Off  Com,  etc, — Statute 
Conatrued.—Secixon  76,  2  R.  S.  1876,  p.  481,  makes  it  an  offence  to  un- 
'  lawfully  go  upon  the  lands  of  another,  and  to  "unlawfully  pull  off,  or 
pull  off  and  carry  awny  any  corn  growing  on  the  stalk,  or  any  fruit  on 
the  tree,  bush,  or  plant,  pumpkin  or  melon  on  the  vine  ;  "  and,  in  charging 
a  violation  of  the  statute  in  respect  to  these  specifications,  it  is  sufficient  to 
follow  the  language  of  the  statute.  It  is  not  necessary  to  allege  that  any 
of  the  articles  specified  are  "annual  products  attached  to  the  realty." 
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Same. — ^Wben,  however,  there  is  a  pulling  off,  etc.,  of  any  article  not  enu- 
merated and  which  comes  within  the  words  *'  or  other  annual  product  at- 
tached to  the  realty,  or  growing  in  the  soil,'*  as  used  in  section  76,  auprot 
the  indictment  must  show  that  such  article  was  an  annual  product,  etc. 
in  order  to  charge  an  offence  under  the  statute. 

From  the  Perry  Circuit  Court. 

T.  W.  Woollen^  Attorney  General,  and   G.  L.  JReinhardy 
P  oseeuting  Attorney,  for  the  State. 
C.  H.  Mason,  for  appellee. 

WoRDEN,  J. — Indictment  charging  that  the  appellee, 
"  on  the  24th  day  of  October,  1869,  at  said  county,  unlaw- 
folly  entered  the  land  of  one  Bernard  Speiker,  in  said 
county,  to  wit:"  (here  the  land  is  described),  "and  then  and 
there  upon  said  land  unlawfully  pulled  ofi'  and  carried 
away  one-half  bushel  of  corn  in  the  ears,  then  and  there 
growing  upon  the  stalk,  the  property  of  said  Bernard 
Speiker,  and  then  and  there  of  the  value  of  fifteen  cents." 

Upon  motion  of  the  appellee  the  indictment  was  quash- 
ed, and  the  State  excepted  and  appeals  to  this  court. 

The  indictment  was  based  on  the  following  statutory 
provision : 

**Any  person  who  shall  unlawfully  go  upon  the  lands  of 
another,  and  any  person  who  shall  unlawfully  pull  off,  or 
pull  off  and  carry  away  any  corn  growing  on  the  stalk,  or 
any  fruit  on  the  tree,  bush,  or  plant,  pumpkin  or  melon  on 
the  vine,  or  other  annual  product  attached  to  the 
realty,  or  growing  in  the  soil,  of  the  value  of  ten  cents,  or 
upwards,  the  property  of  another,  shall  be  fined  in  any  sum 
not  exceeding  fifty  dollars,  to  which  may  be  added  im- 
prisonment in  the  county  jail  for  any  period  not  exceeding 
six  months,"  etc.    2  R.  S.  1876,  p.  481,  sec.  76. 

In  Arbuckle  v.  The  StatCj  32  Ind.  84,  it. was  held  that  it 
was  not  intended  by  the  Legislature,  in  the  enactment  of 
the  above  provision,  to  make  it  a  misdemeanor  merely  to 
unlawlully  go  upon  the  lands  of  another.    But  the  words 
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with  which  the  provision  commenceft,  "Any  person  who 
shall  unlawfully  go  upon  the  lands  of  another,"  can  not  be 
regarded  as  having  no  force,  or  treated  as  if  they  had  not 
been  contained  in  the  statute.  If  they  do  not  create  an 
oiience  separate  and  distinct  from  that  of  pulling  off,  or 
pulling  off  and  carrying  away,  the  articles  mentioned  in 
the  subsequent  part  of  the  provision,  then  the  unlawful 
entry  upon  the  land  is  necessaiyin  order  to  make  the  pul- 
ling off,  or  pulling  oft'  and  carrying  away,  of  the  articles 
mentioned,  an  offence.  Otherwise  the  words  indicated 
would  have  no  force  or  effect  whatever. 

Accordingly,  in  the  case  of  The  State  v.  Scotty  68  Ind. 
267,  it  was  held  that  an  affidavit  and  information, 
under  this  statute,  charging  the  unlawful  pulling  oft*  and 
carrying  away  of  a  bushel  of  peaches,  etc.,  but  not  alleging 
an  unlawful  entry  upon  the  lands,  were  not  sufficient. 

The  allegation  in  the  case  before  us,  however,  in  respect 
to  the  unlawful  entry  upon  the  land,  seems  to  be  entirely 
sufficient. 

In  the  case  of  Johnson  v.  The  State^  68  Ind.  43, 
it  was  held  that  an  allegation  that  the  defendant  unlaw- 
fully entered  upon  the  land,  "  and  did  then  and  there  un- 
lawfully pull  oft'  of  the  stalk,  and  carry  away,  eighty  bushels 
of  corn,  which  was  then  and  there  attached  to  the  realty, 
said  corn  being  an  annual  product,"  etc.,  was  not  suffi- 
cient. The  statute  was  construed  to  mean  what  it  says, 
"  corn  growing  on  the  stalk;"  in  other  words  green,  and 
not  ripe  or  mature,  corn. 

In  the  case  before  us,  the  corn  was  alleged  to  have  been 
"  growinff  upon  the  stalk,"  and  in  this  respect  the  indict- 
ment was  sufficient.  Indeed,  we  do  not  see  any  particular 
in  which  tte  indictment  was  defective.  It  was  not  neces- 
sary to  allege  that  the  "  corn  growing  upon  the  stalk  " 
was  "  an  annual  product  attached  to  the  realty,  or  grow- 
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ing  in  the  soil,"  because  the  unlawful  entry  upon  the 
laud,  and  the  unlawful  pulling  ott'  and  carrying  away  of 
the  corn  then  and  there  growing  upon  the  stalk,  was  a 
complete  oftence,  and  nothing  more  was  required  to  de- 
scribe or  define  it.  Doubtless,  an  indictment  for  unlaw- 
fully entering  upon  land,  and  unlawfully  pulling  oflT,  or 
pulling  ofi*  and  carrying  away,  other  products  than  those 
specifically  mentioned  in  the  statute,  should  show  that 
they  were  annual  products  attached  to  tht  realty,  or  grow- 
ing in  the  soil. 

The  language  of  the  statute  has  been  substantially  fol- 
lowed, and  that  is  suflicient,  inasmuch  as  the  case  is  of 
such  a  nature  as  that  a  more  particular  description  of  the 
oftence  than  that  contained  in  the  statute  is  unnecessary. 
JUalone  v.  The  State,  14  Ind.  219. 

The  statute  makes  it  an  oflPence  to  unlawfully  go  upon 
the  land  of  another,  and  to  '^unlawfully  pull  oft*  or  pull 
oft  and  carry  away  any  corn  growing  on  the  stalk,  or  any 
fruit  on  the  tree,  bush,  or  plant,  pumpkin  or  melon  on  the 
vine."  Here  the  specifications  cease,  and  in  charging  a 
violation  of  the  statute  in  respect  to  these  specifications,  it 
is  undoubtedly  sufficient  to  follow  the  language  of  the 
statute.  It  is  not  necessary  to  allege  that  any  of  the 
articles  specified  are  "  annual  products  attached  to  the 
realty,  or  growing  in  the  soil,"  because,  as  to  them,  the 
clause  in  relation  to  annual  products,  etc.,  furnishes  no 
element  that  enters  into  the  description  of  the  offence. 
But  the  Legislature  saw  that  there  might  be  a  pulUng  off*, 
etc.,  of  other  products  not  enumerated  as  '*  corn,"  "  fruit," 
"  pumpkin  or  melon,"  which  would  come  within  the  ob- 
ject and  general  purpose  of  the  statute;  and,  to  meet  such 
case,  the  words  "  or  other  annual  products  attached  to  the 
realty,  or  growing  in  the  soil,"  were  added.  It  would 
Beem  to  follow  that  in  charging  the  pulling  oflF,  etc.,  of  any 
thing  not  specified,  it  should  be  shown  that  the  product 
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pulled  off,  etc.,  was  an  "annual  product  attached  to  the 
realty,  or  growing  in  the  soil ;"  otherwise  it  would  not  ap- 
pear to  be  within  the  statute. 

The  counsel  for  the  appellee,  in  his  brief,  puts  the  case 
as  follows.     He  says : 

"  Suppose  the  appellee  had  been  charged  in  the  indict- 
ment with  pulling  off  and  carrj'ing  away  a  certain  num- 
ber of  lemons  or  oranges,  then  and  there  growing  on  the 
tree,  or  melons  then  and  there  growing  on  the  vine,  and 
on  the  trial  it  had  appeared  that  the  tree  or  the  vine  was 
growing  in  a  box  in  the  greenhouse  of  the  owner  on  said 
laud,  could  he,  under  that  statute,  have  been  convicted 
and  punished?  The  answer  to  this  question  shows  the 
necessity  of  the  indictment  containing  the  averments  of 
.  •  annual  product  attached  to  the  realty,  or  growing  in  the 
soil.'  That  the  article  charged  is  *  corn,'  usually  grow- 
ing in  fields,  does  not  destroy  the  argument,  for  corn  can 
grow  in  boxes  as  well  as  lemons,  oranges,  pumpkins  or 
melons,  and  with  them  is  included  in  the  law." 

The  case  thus  put  by  counsel,  it  seems  to  us,  resolves  it- 
self into  a  question  of  evidence  rather  than  one  of  plead- 
ing. It  should  be  observed,  in  the  first  place,  that  it  may 
be  difficult  to  see  why  the  pulling  off  and  carrying  away 
of  the  lemons  or  oranges  growing  on  the  tree,  or  melons 
on  the  vine,  are  not  within  the  statute,  although  the  tree  or 
the  vine  may  be  in  a  box  in  a  greenhouse  on  the  land 
unlawfully  entered  upon,  as  well  as  if  they  were  growing 
in  the  soil,  inasmuch  as  it  is  not  necessary  that  any  of  the 
products  specifically  mentioned  in  the  statute  should  be  an 
"  annual  product  attached  to  the  realty,  or  growing  m  the 
soil." 

But,  in  case  the  statute  should  be  construed  as  not 
extending  to  such  specified  products  as  are  grown  in  boxes 
in  a  greenhouse,  and  not  in  the  soil  of  the  land  unlaw- 
fully entered  upon,  then,  in  the  case  supposed,  there  would 
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be  simpl}''  a  failure  in  the  proof  to  make  out  such  a  case 
as  is  contemplated  by  the  statute.  The  pleading  follows 
the  statute,  and  that  is  sufficient.  The  language  used  in 
the  statute  and  that  used  in  the  indictment  mean  the  same 
thing ;  and,  if  the  proof  fails  to  show  a  case  within  the 
meaning  of  the  language  thus  used,  there  is  simply  a  case 
of  the  failure  of  proof. 

The  judgment  below  quashing  the  indictment  is  re- 
versed, with  costs,  and  the  cause  remanded  for  further 
prooeediugs. 


Smith,  School  Trustee,  v.  Johnson  et  al..  School  Trustees. 

lLkXi>±rit,-' Pleading, — Praetiee. — Supreme  Court— Record. — The  alternA- 
tive  writ  of  mandi^te,  when  issued,  becomes  and  constitutes  the  plaintiff's 
complaint  or  cause  of  action  ;  upon  it  issues  of  law  or  fact  may  bo  joined 
as  upon  the  complaint  in  other  cases  ;  and  when  an  appeal  is  taken  to  the 
Supreme  Court,  it  ought  to  be  set  out  in  the  record. 

Samk. — Trial  without  Issue, —  Waiver. — Jtesumpiion. — When  the  record  fails 
to  show  that  any  action  was  had  or  asked  for  below,  upon  the  omission  to 
reply  or  demur  to  the  special  paragraphs  of  the  return  to  a  writ  of  man- 
date, and  the  parties  go  to  trial  without  issue  Joined  on  such  paragraphs, 
the  Supreme  Court  will  presume  that  a  reply  was  waived. 

pRACTics. — Special  and  General  Findinga. — A  special  finding  of  the  facts 
and  the  conclusions  of  the  law  thereon,  under  section  841  of  the  code,  2 
B.  S.  1876,  p.  174,  can  only  be  made  at  the  request  of  one  or  both  of  the 
parties,  and  it  must  be  in  writing,  signed  by  the  judge  ;  and,  when  not 
thus  made  and  signed,  the  finding  will  be  regarded  as  general  and  not 
special. 

From  the  Knox  Circuit  Court. 

JS.  S,  Cauthorn  and  J,  M.  Boyle,  for  appellant. 
6r.  G.  Beilyy  W.  C.  Johnson  and  W.  C.  Niblack,  for  ap- 
pellees. 

HowK,  C.  J. — This  cause  is  now  beft^re  this  court  for 
the  second  time.    When  it  was  first  here,  the  opinion  and 
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decision  of  this  court,  reversing  the  judgment  below,  will 
be  found  reported  under  its  then  title  of  Johnson  et  ah. 
School  Trustees^  v.  Smithy  School  TrusteCj  64  Ind,  275. 

The  question  in  the  case  then  presented  for  our  decision 
was  whether  or  not  the  alternative  writ  of  mandate,  which 
had  been  issued  below,  was  sufficient  to  withstand  the  de- 
murrer thereto  for  the  alleged  want  of  facts  of  the  defend- 
ant, Isaac  Smith.  The  conclusion  of  this  court  then  was, 
that  the  alternative  writ  of  miandate  was  sufficient,  and  ac- 
cordingly the  judgment  below  was  reversed,  and  the  cause 
was  remanded,  with  instructions  to  overrule  the  defend- 
ant's demurrer  to  the  alternative  mandate. 

The  record  now  before  us  shows  that,  upon  the  return  of 
the  cause  to  the  circuit  court,  the  defendant's  demurrer  was 
overruled  by  the  court,  "  and  the  defendant  now  files  his 
return  to  the  writ  of  mandate  herein  issued."  This  writ 
of  mandate  is  not,  but  ought  to  have  been,  set  out  in  the 
record ;  for,  under  the  provisions  of  the  practice  act  and 
the  decisions  of  this  court,  the  alternative  writ  of  man- 
date, when  issued,  becomes  and  constitutes  the  plaintift'^s 
complaint  or  cause  of  action,  and  upon  it  issues  of  law  or 
fact  may  be  joined,  as  upon  the  complaints  in  other  cases. 
2  R.  S.  1876,  p.  298,  sec.  749,  et  seq.;  The  Board,  etc.,  of 
Clarke  Coiinly  v.  The  State,  61  Ind.  75 ;  The  Boards  etc,  of 
Boone  County  v.  The  State,  61  Ind.  379 ;  Jessup  v.  Carey, 
61  Ind.  584  ;  and  Johnson  v.  Smith,  supra. 

The  appellant's  return  or  answer  to  said  alternative 
mandate  contained  ten  paragraphs,  of  which  the  third  was 
a  general  denial,  and  each  of  the  other  paragraphs  set  up 
and  relied  upon  affirmative  or  special  matters,  as  a  defence 
to  this  action.  This  return  or  answer  appears  to  have 
been  filed  on  the  7th  day  of  November,  1879.  No  rule  or 
order  was  asked  for  by  the  appellant,  or  entered  by  the 
court,  requiring  the  appellees  to  reply  to  the  special  or 
affirmative  paragraphs  of  said  return  or  ailswer,  and  the 
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record  fails  to  show  that  they  ever  replied  or  demurred  to 
said  paragraphs,  or  either  of  them.  After  the  filing  of 
said  return  or  answer,  the  next  proceeding  in  the  case,  set 
out  iu  the  transcript  filed  in  this  court,  appears  to  have 
been  had  on  the  29th  day  of  November,  1879,  and  com- 
mences, after  giving  the  title  of  the  cause,  as  follows : 

"  Come  the  plaintifis,  by  Reily,  Johnson  k  Niblack, 
their  attorneys,  and  the  defendant  comes  by  his  attorneys, 
and  this  cause  is  submitted  to  the  court  for  trial,  and  hav- 
ing heard  all  the  evidence  the  court  now  finds,"  etc.  Then 
follows  what  is  apparently  a  written  finding,  prepared  by 
the  court,  upon  which  finding  the  appellees  moved  the 
court  for  a  certain  specified  judgment,  which  motion  was 
overruled,  and  to  this  ruling  they  excepted.  The  appellant 
then  moved  the  court  for  a  judgment  generally  in  his 
favor,  which  motion  was  also  overruled,  and  to  this  deci- 
sion he  excepted.  Of  its  own  motion  the  court  then 
rendered  a  judgment,  upon  its  finding,  for  a  peremptory 
mandate  against  the  appellant,  requiring  him  to  pay  forth- 
with to  the  appellees,  as  trustees  of  the  school  town  of 
Monroe  City,  a  certain  sum  of  money  as  its  proportionate 
part  of  the  common  school  revenue  for  tuition,  received  by 
the  appellant  as  trustee  of  the  school  township  of  Harri- 
son, from  the  treasurer  of  Knox  county,  on  the  10th  day 
of  June,  1878,  and  that,  as  to  that  fund,  the  appellees  re- 
cover of  the  appellant  their  costs  in  this  action  expended, 
and  that  the  appellees'  suit  for  the  proportionate  share  of 
said  school  town  of  the  revenue  for  tuition  from  the  Con- 
gressional township  school  fund,  be  dismissed  at  their 
cost'=.  To  the  judgment  thus  rendered,  the  appellees  and 
appellant  alike  excepted,  and  this  appeal  therefrom  is  now 
prosecuted  by  the  defendant  below,  as  appellant. 

There  was  no  motion  for  a  new  trial  by  either  party, 
and  the  evidence  on  the  trial  is  not  in  the  record. 

Errors  and  cross  errors  have  been  assigned  by  the  par- 
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ties  ill  this  court,  but  we  need  not  set  them  out,  as  it 
seems  to  us  that  the  transcript  of  the  record  now  before 
us  is  too  imperfect  and  incomplete  to  present  properly 
any  question  for  our  decision.  We  have  already  shown 
that  the  appellees'  complaint  or  cause  of  action  is  not  in 
the  record.  This  omission  we  might,  and  perhaps  would, 
overlook,  as  we  did  when  the  case  was  first  before  this 
court,  if  the  record  were  otherwise  complete.  But,  as  we 
have  seen,  no  issue  either  of  law  or  of  fact  was  joined  by 
the  appellees  on  any  of  the  special  or  affirmative  para- 
graphs of  the  appellant's  return  or  answer  to  the  alterna- 
tive mandate.  In  such  case,  however,  when  the  record 
fails  to  show  that  any  action  was  had  or  asked  for  below 
upon  the  omission  to  reply  or  demur,  and  the  parties  try 
the  cause  without  issue  joined  on  the  special  paragraphs, 
this  court  will  presume,  as  we  do  now,  that  the  filing  of  a 
reply  was  waived.  This  has  been  the  settled  rule  of  prac- 
tice in  this  court  for  many  years.  Eaimhart  v.  Robertson^ 
10  Ind.  8;  Waugh  v.  Waugh^  47  Ind.  580;  .Purdue  v. 
StevensoUy  54  Ind.  161 ;  and  Bass  v.  Smithy  61  Ind.  72. 

The  record  shows  that  the  court  had  apparently  pre- 
pared on  the  trial  of  this  case  a  written  finding,  which  is 
set  out  at  length  in  the  transcript.  This  finding,  though 
quite  long  and  carefully  prepared,  is  nothing  more,  in  a 
legal  sense,  than  a  general  finding.  It  can  not  be  regarded 
as  a  "  special  finding,"  under  section  341  of  the  practice 
act,  for  it  was  not  made  at  the  request  of  either  party,  nor 
was  it  signed  by  the  judge.  2  R.  S.  1876,  p.  174 ;  Nash  v. 
Caywood,  39  Ind. .  457  ;  Conwell  v.  Clifford^  45  Ind.  392 ; 
and  Caress  v.  Foster,  62  Ind.  145.  This  rule  of  practice, 
which  provides  that  a  special  finding  of  the  facts  and  the 
conclusions  of  the  law  thereon,  under  said  section  341  of 
the  code,  can  only  be  made  at  the  request  of  one  or  both 
of  the  parties,  and  which  requires  that  the  same  must  be 
in  writing  and  signed  by  the  judge,  has  been  settled  by  an 
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unbroken  line  of  the  decisions  of  this  court  running 
through  the  last  quarter  of  a  century.  The  appellant's 
counsel  claim  that  the  rule  is  technical,  but  the  same 
might  be  said  of  most  of  the  rules  of  practice.  The  rule 
seems  to  us  to  be  a  reasonable  one,  and  we  can  see  no  rea- 
son why  it  should  not  be  adhered  to  in  this  case ;  and 
especially  so,  as  the  appellees'  counsel  earnestly  insist,  in 
their  brief  of  this  cause,  that,  by  reason  of  this  defect,  no 
question  has  been  properly  saved  or  is  properly  presented, 
in  and  by^  the  record,  for  the  decision  of  this  court.  So  it 
seems  to  us,  and  so  we  must  decide. 
The  judgment  is  affirmed,  at  the  appellant's  costs. 


Flynn  bt  al.  r.  Hayes. 

Pbacticx. — Exception, — Supreme  Court — Where  the  record  does  not  con- 
tain an  exception  to  a  ruling  refusing  to  admit  evidence,  the  error,  if  any, 
is  not  ayailable  in  the  Supreme  Court. 

Samx. — New  TViaL — Evidence  not  in  Record, — Presumption, — Where  the 
CTidenco  is  not  in  the  record,  the  Supreme  Court  will  presume  that  the 
court  below  was  right  in  overruling  a  motion  for  a  new  trial. 

From  the  Decatur  Circuit  Court. 

-J.  S^  Scobey.  for  appellants. 
C.  Ewing  and  J.  K.  Exoingy  for  appellee. 

Scott,  J. — Complaint  on  a  promissory  note  by  the  appel- 
lee against  the  appellants. 

Issues  ;  trial  by  a  jury  ;  verdict  for  plaintiff;  motion  for 
a  new  trial  overruled  and  exception. 

The  only  error  assigned  in  this  court  is  the  overruling 
of  the  motion  for  a  new  trial. 

The  appellant  contends  that  the  court  erred  in  refusing 
to  admit  certain  evidence  offered  by  him  on  the  trial. 
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There  is  no  exception  in  the  record  to  this  ruling  of  the 
court,  and  the  error,  if  any,  is  therefore  not  available  in 
this  court. 

The  evidence  is  not  in  the  rCoord,  and  we  must  presume 
that  the  action  of  the  court  in  overruling  the  motion  for  a 
new  trial  was  correct. 

The  judgment  is  affirmed,  at  the  costs  of  the  appellants. 

Petition  for  a  rehearing  overruled. 


Bowers  et  al.  t?.  The  State,  ex  rel.  Clark. 

Nkw  Trial. — Cause  for, — Official  Bond, —  Cotiaiable,  —  Evidence. — In 
an  action  upon  the  official  bond  of  a  constable,  conditioned  that 
Buch  constable  would  faithfully  discharge  the  duties  of  his  office,  the  faiU 
ure  of  the  plaintiff  to  offer  the  bond  in  evidence  affords  the  defendant  a 
sufficient  ground  for  a  new  trial,  as  such  bond  is  an  indispensable  part  of 
the  plaintiff's  evidence. 

From  the  Howard  Circuit  Court. 

W,  M.  Waters.  M.  Bell  and  M.  J!fei)ot(?eH,  for  appellants. 

HowK,  C.  J. — In  this  action  the  appellee's  relatrix  sued 
the  appellants  upon  an  official  bond,  executed  by  them  and 
conditioned,  inter  alia^  that  the  appellant  Bowers  would 
honestly  and  faithfully  discharge  and  perform  all  and 
singular  his  duties,  as  a  constable  of  Honey  Creek  town- 
ship, in  Howard  county,  during  his  continuance  in  office. 
The  appellants  answered  the  complaint  of  the  appellee's 
relatrix  by  a  general  denial  thereof.  The  issues  joined 
were  tried  by  a  jury,  and  a  general  verdict  was  returned 
for  the  relatrix,  assessing  her  damages  in  the  sum  of 
seventy-five  dollars.  The  appellants'  motion  for  a  new 
trial  having  been  overruled  and  their  exception  entered  to 
the  ruling,  judgment  was  rendered  by  the  court  on  the 
verdict. 
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The  overruling  of  their  motion  for  a  new  trial  is  the 

only  error  assigned  by  the  appellants  in  this  court.  Among 

the  causes  assigned  by  the  appellants  for  such  new  trial,  in 

their  motion  therefor,  was  this :  "  The  verdict  of  the  jury 

is  not  sustained  by  sufficient  evidence."     This  cause  for  a 

new  trial  was  well  assigned.     The  official  bond  sued  upon 

was  an  indispensable  part  of  the  appellee's  evidence  on  the 

trial  of  this  action.     This  bond  was  not  giveu  in  evidence, 

nor  was  its  absence  in  any  manner  accounted  for ;  nor  was 

any  cause,  reason  or  excuse  assigned  or  shown  for  the 

omission  to  put  it  in  evidence.  We  may  well  suppose 
that  this  omission  was  the  result  of  mistake  or  oversight, 

but  it  is  none  the  less  fatal  to  the  case.  The  verdict  was 
not  sustained  by  sufficient  evidence,  and  for  this  cause  the 
motion  for  a  new  trial  ought  to  have  been  sustained  by 
the  court.  Lxicas  v.  Smithy  42  Ind.  103  ;  The  LoganspoYty 
etc,  R.  W.  Go.  V.  Braden,  58  Ind.  234 ;  and  Miller  v.  The 
State,  63  Ind.  219. 

The  judgment  is  reversed,  at  the  costs  of  the  appellee's 
relatrix,  and  the  canse  is  remanded,  with  instructions  to 
sustain  the  appellants'  motion  for  a  new  trial,  and  for  fur- 
ther proceedings. 


>  »  » 


Carver  v.  The  State. 

CniciKAL  Law. — Sunday  Law  — Common  LaJbor. — Indictment. — ^An  indict- 
ment under  section  1  of  the  act  providing  penalties  for  the  desecration  of 
the  Sabbath,  2  R.  S.  1876,  p.  483,  which  charged  that  the  defendant,  being 
over  fourteen  years  of  age,  on  a  certain  day,  which  was  the  first  day  of 
the  week  commonly  called  Sunday,  at  and  in  a  certain  county  in  this 
State,  did  then  and  there  unlawfully  engage*  in  common  labor  and  his 
usual  avocation,  in  this,  to  wit,  that  he  did  then  and  there  unlawfully  sell 
and  deliver  to  a  named  person  two  cigars,  and  receive  from  him  the  sum 
of  ten  cents  in  payment  for  the  same,  the  said  act  of  common  labor  not 
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being,  etc.,  averring  properly  the  negatives  in  the  section,  is  sufficient  un- 
der the  statute. 
Sjlmic. —  Woj'k  of  NtceMtty. — Selling  Cigars  at  Hotel, — Labor  performed  on 
Sunday,  which  is  necessary  under  any  particular  state  of  circumstances, 
for  the  accomplishment  of  a  lawful  purpose,  is  not  a  violation  of  the  Sun- 
day law.  Keeping  a  hotel  in  this  State  on  Sunday  in  the  same  way  that 
it  is  usually  kept  on  a  week  day  is  not  unlawful ;  and  if  a  hotel  keeps  a 
cigar  stand,  which  is  a  part  of  its  establishment,  from  which  it  sells  cigars 
to  its  guests,  boarders  and  customers  on  a  week  day,  the  selling  of  cigars 
from  the  same  stand,  in  the  same  way,  on  Sunday,  is  not  unlawful. 

Frcm  the  Decatur  Circuit  Court. 

J,  S.  Scobey^  for  appellant. 

T.  W.  Woollen^  Attorney  General,  and  J.  L.  Bracken^ 
Prosecuting  Attorney,  for  the  State. 

BiDDLE,  J. — The  appellant  was  indicted  under  the  act 
providing  penalties  for  the  desecration  of  the  Sabbath. 
The  charge  in  the  indictment  is  alleged  in  the  following 
words : 

"  That,  on  the  16th  day  of  November,  1879,  which  was 
the  first  day  of  the  week  commonly  called  Sunday,  Sid- 
ney A.  Carver,  who  was  then  and  there  a  person  over  the 
age  of  fourteen  years,  at  and  in  the  county  of  Decatur  and 
State  of  Indiana,' did  then  and  there  unlawfully  engage  in 
common  labor  and  his  usual  avocation,  in  this,  to  wit,  that 
he  did  then  and  there  unlawfully  sell  and  deliver  to  one 
Harvey  D,  Stagg  two  cigars,  and  receive  from  him  the 
sum  of  ten  cents  in  payment  for  the  same,  the  said  act  of 
common  labor  not  being,"  etc.  The  indictment  then  prop- 
erly avers  the  negatives  in  the  section  upon  which  it  is 
founded. 

Trial ;  conviction  ;  judgment ;  appeal. 

The  indictment  is  based  upon  the  following  section  of 
the  act  of  February  28th,  1855,  2  R.  S.  1876,  p.  483  : 

"  Section  1.  Be  it  enacted"  etc^  "  That  if  any  person  of 
the  age  of  fourteen  years  and  upwards,  shall  be  found,  on 
the  first  day  of  the  week  commonly  called  Sunday,  riot- 
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ing,  hunting,  fishing,  quarrelling,  at  common  labor,  or  en- 
gaged in  their  usual  avocations,  works  of  charity  atid 
necessity  only  excepted,  such  person  shall  be  fined  in  any 
sum  not  less  than  one  nor  more  than  ten  dollars;  but 
nothing  herein  contained  shall  be  construed  to  affect  such 
as  conscientiously  observe  the  seventh  day  of  the  week  as 
the  Sabbath,  travellers,  families  removing,  keepers  of  toll- 
bridges  and  toll-gates,  and  ferrymen,  acting  as  such," 
Two  questions  are  presented  by  the  record  : 

1.  The  sufficiency  of  the  indictment  under  the  statute; 

2.  The  sufficiency  of  the  evidence  to  support  the  con- 
viction. 

We  will  consider  these  questions  in  their  order. 

1.  No  objection  to  the  indictment  has  been  shown  to 
H8,  and  we  see  none ;  we  must  therefore  hold  it  to  be  good. 

2.  Does  the  evidence  support  the  conviction  ? 

The  evidence  shows  substantially  the  following  facts : 
That  the  defendant  was  a  clerk  and  book-keeper  in  a  hotel ; 
that  the  hotel  kept  a  cigar  stand  within  three  to  five  feet 
from  the  desk  of  the  book-keeper ;  that  another  person, 
an  employee  of  the  hotel,  usually  attended  to  the  cigar 
stand,  which  was  kept  for  the  accommodation  of  the  hotel, 
and  was  a  part  of  the  establishment,  but  that  the  defend- 
ant, in  the  absence  of  the  person  who  usually  attended  to 
the  cigar  stand,  occasionally  sold  cigars  to  the  guests  and 
boarders  of  the  hotel,  and  sometimes  to  the  customers  and 
visitors  of  the  hotel;  that  on  this  occasion,  in  the  absence 
of  the  person  who  attended  to  the  cigar  stand,  the  defend- 
ant made  the  sale  on  Sunday,  charged  in  the  indictment. 

Do  these  facts  constitute  the  misdemeanor  charged  in 
the  indictment,  within  the  fair  meaning  of  the  law? 

The  condition  of  a  country,  the  form  of  its  government, 
the  history  of  its  inhabitants,  their  pureuits,  general  intel- 
ligence, modes  of  life,  manners  and  habits,  enter  into  the 
construction  of  the  laws  made  to  govern  them  ;  and  laws 
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are  not  made  so  much  for  their  abstract  perfection  as  for 
their  adaptability  to  the  people  they  govern.  We  must 
also  look  to  the  period  of  the  world  at  which  they  were 
enacted  to  get  at  their  meaning,  that  meaning  being  the 
true  intent  and  purpose  of  the  legislative  power  that  en- 
acted them.  What,  then,  did  the  Legislature  mean  by  the 
use  of  the  words  "  works  *  *  of  necessity,"  in  the  law 
under  consideration  ?  The  word  "  necessity"  means,!, irre- 
sistible force ;  2,  inevitable  consequence.  But  these  are 
not  its  true  meanings  when  used  in  a  law  touching  the 
voluntary  conduct  of  men.  It  means,  8,  being  necessary  ; 
4,  something  that  is  necessary.  We  say '•  The  necessities 
of  our  nature ;  the  necessaries  of  life.  Habit  and  de- 
sire create  necessities;  but  nature  requires  only  neces- 
saries." Sometimes  the  word  "  necessity  "  means  no  more 
than  •'  occasion,"  or  that  which  gives  rise  to  something  else. 
Worcester.  We  are  not  to  seek  the  physical,  metaphysical, 
philosophical,  scientific,  moral,  or  theological  meaning  of 
the  word  "  necessity  ;"  but  its  legal  meaning,  aa  applicable 
to  the  rights,  duties  and  conduct  of  men.  Sailing  ships,  run- 
ning steamboats  and  railroad  trains,  carrying  the  mails, 
operating  telegraph  lines,  keeping  up  water-works  and 
gas-works,  carrying  on  distilleries,  breweries,  and  running 
flouring-mills,  are  not  prohibited  on  Sunday,  we  believe, 
anywhere  in  the  civilized  world,  and  seldom  regulated  any 
difterently  on  Sunday  than  on  a  week  day ;  and  large  manu- 
factories, blast-furnaces,  salt-works,  oil  wells,  and  other 
pursuits  wherein  heavy  machinery  is  used,  and  where  a 
stoppage  is  attended  with  loss  or  inconvenience,  are  sel- 
dom interfered  with  in  their  operations  on  Sunday  by 
leffal  restriction. 

The  earliest  regulation  we  find  touching  Sunday,  as 
a  civil  institution,  was  an  edict  of  Constant! ne,  A.  D.  321, 
which  declared  that  "  on  the  venerable  day  of  the  Sun,  let 
the  magistrates  and  people  residing  in  cities  rest,  and  let 
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all  workshops  be  closed.  In  the  country,  however,  per- 
sons engaged  in  the  work  of  cultivation  may  freely  and 
lawfully  continue  their  pursuits,  because  it  often  happens 
that  another  day  is  not  so  suitable  for  grain-sowing  or  for 
vine-planting,  lest  by  neglecting  the  proper  moment  for 
.«4uch  operation  the  bounty  of  Heaven  should  be  lost." 
This  edict  was  modified  by  various  provisions  of  the  civil 
law,  A.  D.  326,  368  and  386.  In  the  year  469  all  legal 
proceedings  were  prohibited  on  Sunday.  These  regula- 
tions were  adopted  by  the  several  rulers  of  the  Heptarchy, 
continued  after  their  union  under  Egbert,  and  subse- 
quently confirmed  by  William  the  Conquerer,  as  a  part 
of  the  common  law.     Swann  v.  Broome,  8  Burr.  1,595. 

By  an  act  of  Parliament,  A.  D.  1552,  5  and  6  Edward 
VI.  c.  3,  it  was  declared  that  nothing  in  the  Scriptures 
prescribed  any  certain  day  upon  which  christians  should 
refrain  from  labor,  and  enacted  that  Sunday  and  certain 
other  days  should  be  observed  as  holidays,  provided  that, 
when  necessity  might  require,  it  should  be  lawful  "to 
labor,  ride,  fish,  or  work  any  kind  of  work."  The  king 
further  ordered  "  that  the  lords  of  the  council  should  upon 
Sundays  attend  to  the  public  affairs  of  his  realm,  dispatch 
answers  to  letters  for  the  good  order  of  the  state,  and 
make  full  dispatches  of  all  things  concluded  the  week  be- 
fore." James  I.,  in  his  Book  of  Sports,  declared  that 
"  our  pleasure  is  after  the  end  of  divine  service ;  our  good 
people  be  not  disturbed,  letted  or  discouraged  from  any 
lawful  recreation."  This  regulation  was  confirmed  by 
Charles  I.  By  the  statute  29  Charles  II.  c.  7,  it  was 
enacted  that  "  no  tradesman,  artificer,  workman,  laborer, 
or  other  person  whatever,  shall  do  or  exercise  any  worldly 
labor,  business  or  work  of  their  ordinary  callings  upon  the 
Lord's  Day,,  or  any  part  thereof,  works  of  necessity  and 
charity  only  excepted."  This  statute,  we  believe,  remains 
substantially  the  law  of  England  to  the  present  day,  with 
Vol.  LXIX.— 5 
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a  tendency,  however,  to  relax  the  stringency  of  former 
decisions.  By  this  statute  the  sale  of  meat  in  public 
houses,  and  milk  at  certain  hours,  on  Sunday,  is  not  pro- 
hibited.    4  Bl.  Cora.  63. 

In  the  United  States,  where  religion  can  be  neither  op- 
posed nor  supported  bylaw,  and  where  Sunday,  under  the 
law,  is  viewed  purely  in  a  secular  light,  the  tendency 
naturally  is  to  relax  the  restrictions  of  the  Sunday  laws  in 
all  things  which  do  not  interfere  with  the  rights  of  others, 
and  do  not  annoy  or  discomfort  the  public  generally.  The 
present  statute  of  this  State,  we  believe,  is  substantially  in 
harmony  with  the  Sunday  laws  in  the  several  States  of  the 
Union.  Throughout  the  civil  law  from  Constantine,  or 
the  common  law  and  statutes  of  England  from  William 
the  Conqueror,  and  the  statutes  of  the  several  States  of 
the  Union,  we  have  found  no  case  which  holds  the  per- 
formance of  ordinary  domestic  services  in  a  household  on 
Sunday,  or  the  performance  on  Sunday  of  the  ordinary 
services  necessary  to  carry  on,  in  the  usual  manner,  a  hos- 
pital, almshouse,  hotel  or  other  public  institution  of  the 
kind,  to  be  within  the  statutory  laws  prohibiting  labor  on 
Sunday.  All  such  services  are  uniformly  held  to  be  ex- 
ceptions under  the  law.  Rex  v.  Cox,  2  Burr.  785;  Rex  v. 
Younger^  5  T.  R.  449  ;  The  Commonwealth  v.  Nesbit,  34  Pa. 
State,  398 ;  Flagg  v.  Inhabitants  of  Millberiy,  4  Cush.  243 ; 
Bennett  v.  Brooks,  9  Allen,  118 ;  Commonwealth  v.  KnoXj 
6  Mass.  76 ;  Commonwealth  v.  Sampsojij  97  Mass.  407 ; 
Doyle  V.  Lynn  and  Boston  R.  JR.  Co,,  118  Mass.  195;  Cros- 
man  v.  City  of  Lynn,  121  Mass.  301. 

There  is  a  difference  between  a  work  which  may  be 
done  on  one  day  as  well  as  another,  and  which  is  not  a 
daily  need,  and  a  work  necessary  to  supply  a  constant  daily 
want.  There  is  no  necessity  for  working  in  a  shop, 
ploughing  a  field,  selling  from  a  store,  opening  an  office, 
going  to  the  exchange  or  mart  of  commerce,  or  working 
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at  any  common  labor  or  usual  avocation,  on  Sunday  ;  but 
there  is  a  daily  necessity  for  putting  a  honse  in  order^ 
cooking  food,  taking  meals,  drinking  coftee  or  tea,  smok- 
ing a  cigar  by  those  who  have  acquired  the  habit,  or  con- 
tinuing any  other  lawful  habit,  on  Sunday,  the  same  as 
there  is  upon  a  week  day ;  and  whatsoever  is  necessary 
and  proper  to  do  on  Sunday  to  supply  this  constant  daily 
need,  is  a  work  of  necessity  within  the  fair  meaning  of 
the  law  under  consideration. 

In  this  State  it  has  been  held  that  manufacturing  malt 
beer,  gathering  and  boiling  sugar-water  to  prevent  its 
waste,  receiving  the  verdict  of  a  jury  by  a  court,  and 
gathering  the  fruits  of  the  earth  to  prevent  their  decay  and 
taking  them  to  the  market-place  on  Sunday,  are  works  of 
necessity,  within  the  meaning  of  the  present  act.  Crocket 
V.  The  State,  33  Ind.  416 ;  Morris  v.  The  State,  81  Ind.  189 ; 
Janes  v.  Johnson,  61  Ind.  257 ;  Wilkinson  v.  The  State,  59  Ind. 
416.  In  the  last  case,  the  true  rule,  we  think,  was  laid 
down  by  Howk,  J.,  namely,  that  labor  performed  on  Sun- 
day, which  is  necessary,  under  any  particular  state  of  cir- 
cumstances, for  the  accomplishment  of  a  lawful  purpose, 
is  not  a  violation  of  the  Sunday  law.  See,  also,  Edgerton 
V.  The  State,  67  Ind.  588,  and  Turner  v.  The  State,  67  Ind. 
559. 

Keeping  a  hotel  in  this  State  on  Sunday  is  not  unlaw- 
ful. Keeping  a  hotel  on  Sunday,  in  the  same  way  that  it 
is  usually  kept  on  a  week  day,  is  not  unlawful.  It  follows, 
then,  that  if  a  hotel  keeps  a  cigar  stand,  which  is  a  part 
of  its  establishment,  from  which  it  sells  cigars  to  its 
guests,  boarders  and  customers,  on  a  week  day,  to  sell 
cigars  from  the  same  stand  in  the  same  way  on  Sunday 
is  not  unlawful.  Indeed,  we  see  no  difference,  legally,  be- 
tween the  act  of  selling  a  cigar  under  such  circumstances, 
and  the  act  of  furnishing  a  cup  of  tea  or  coffee,  a  meal  of 
victuals,  or  supplying  any  other  daily  want,  to  a  custo* 
mer  on  Sunday  for  pay. 
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In  this  view  of  the  case,  it  is  clear  that  the  evidence 
does  not  support  the  conviction. 

The  judgment  is  reversed,  and  the  cause  remanded,  with 
instructions  to  sustain  the  motion  for  a  new  trial,  and  for 
further  proceedings  in  accordance  with  this  opinion. 


Plunkbtt  v.  The  State. 

XilQUOB  Law. — Sale  toiihout  License  to  he  Drank  on  Premiaea. — Indietment, 
— In  an  indictment  under  the  act  of  March  17th,  1875,  1  B.  S.  1876,  p. 
869,  for  selling  liquor  without  a  license,  to  be  drank  or  suffered  to  be  drank 
on  the  premises,  it  is  sufficient  to  allege  that  the  liquor  sold  was  "intoxicat- 
ing liquor/'  as  this  phrase,  under  section  2  of  the  above  act,  includes  spir- 
itous,  vinous,  malt  and  all  other  intoxicating  liquors  used  as  a  beverage, 

Samk. — Quantity, — It  is  not  necessary  to  state  in  the  indictment  the  quan- 
tity sold,  for  the  selling  of  intoxicating  liquor  in  such  manner  constitutes 
an  indictable  offence  without  reference  to  the  quantity  which  may  be  sold 
at  any  one  time. 

Samx. — Evidence, — Intoxieaiing  Qualities. — Under  section  2,  supra^  it  is  not 

sufficient  that  the  evidence  merely  shows  that  the  liquor  sold  was  beer,  bat 

'  it  must  also  show  that  it  was  of  the  kind  possessing  intoxicating  qualities. 

Sami. —  Where  Sold. — Possession  hy  Third  Person, — Where,  in  such 
case,  the  evidence  shows  the  house  where  the  liquor  was  drunk  to  have 
been  at  the  time  in  the  actual  possession  and  occupancy,  and  under  the 
immediate  control,  of  a  person  other  than  the  defendant,  with  whom  the 
latter  lived  as  a  member  of  his  family,  without  any  independent  authority 
over  the  house,  it  is  not  the  house  of  the  defendant  within  the  meaning  of 
the  statute. 

From  the  Montgomery  Circuit  Court. 

O.  W.  Pauly  J.  E.  Humphries  and  F.  S.  Orahanij  for  ap- 
pellant. 

T.  W.  Woollen^  Attorney  General,  G.  W.  CollingSy  Pros- 
ecuting Attorney,  D,  A.  Roach  and  A.  B.  Cunningham^  for 
the  State. 
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NiBLACK,  J. — The  appellant  was  indicted,  tried  and  con- 
victed in  the  court  below,  uiider  the  act  of  March  17th, 
187S,  for  selling  intoxicating  liquor  without  a  license,  to 
be  drank  on  the  premises.  « 

Errors  are  assigned  upon  the  overruling  of  a  motion  to 
quash  the  indictment,  and  upon  the  refusal  of  the  court  to 
grant  a  new  trial. 

The  charge  was"  that  one  Elver  Plunkett,  late,"  etc., "  on 
the  15th  day  of  May,  A.  D.  1875,  at,"  etc.,  "  did  then  and 

there  unlawfully  sell  to  one  Thomas  M.  Foster  a  certain 

» 

intoxicating  liquor  to  be  drank,  and  suttered  to  be  drank, 
in  the  house  of  said  Elver  Plunkett,  where  the  same  was 
sold,  at  and  for  the  sum  of  fifteen  cents,  he,  the  said  Elver 
Plunkett,  not  then  and  there  having  a  license  to  sell  said 
liquor  to  be  drank,  and  suffered  to  be  drank,  in  his  said 
house." 

It  is  contended  that  the  indictment  was  bad,  because  it 
failed  to  allege  both  the  particular  kind  and  the  quantity 
of  intoxicating  Uquor  sold. 

In  a  case  like  this  for  selling  liquor  without  a  license,  to 
be  drank,  or  suffered  to  be  drank,  on  the  premises,  it  is 
sufficient  to  allege  that  the  liquor  sold  was  intoxicating 
liquor.  The  phrase  "  intoxicating  liquor  "  includes  spiritu- 
ous, vinous,  malt  and  all  other  intoxicating  liquors  Avhat- 
ever  used  as  a  beverage.  1  R.  S.  1876,  p.  870,  sec.  2. 
And  it  is  not  necessary  to  state  the  quantity  sold.  The 
selling  of  intoxicating  liquor  without  a  license,  to  be  drank, 
or  suffered  to  be  drauk,  on  the  premises,  constitutes  an 
indictable  offence,  without  reference  to  the  quantity  which 
may  be  sold  at  any  one  time.  Schlickb  v.  The  State,  56  Ind. 
173 ;  The  State  v.  Wickeyy  54  Ind.  438  ;  Burke  v.  The  State, 
52  Ind.  522.  No  error  was  therefore  committed  in  over- 
ruling the  motion  to  quash  the  indictment. 

At  the  trial  Thomas  M.  Foster,  the  prosecuting  wit- 
ness, pointed  out  a  boy  then  present  as  the  defendant,  and 
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said  that  he  had  often  been  at  the  store  of  John  W. 
Plunkett,  who  waa  the  father  of  the  defendant ;  that  the 
defendant  wad  around  the  store ;  that  he,  witness,  had 
boiiffht  beer  at  the  store,  between  April  1st  and  June  1st, 
1879  ;  that  the  defendant  was  there  at  the  time  ;  that  the  de- 
fendant waited  on  him  there  several  times;  that  the 
defendant  furnished  him  beer  in  the  cellar  under  the 
store,  where  he  and  one  Bluford  Clough  drank  it,  for 
which  he  paid  fifteen  cents;  that  there  was  no  one  else 
besides  witness,  Clough  and  defendant  in  the  cellar  at  the 
time  ;  that  the  beer  was  bottled  in  quart  bottles ;  that  the 
defendant  poured  out  the  beer  from  one  of  the  bottles  and 
handed  it  to  him  and  Clough  ;  that  he  paid  for  the  beer 
upstairs,  not  remembering  having  ever  paid  the  defend- 
ant for  any  beer ;  that  he  always  settled  upstaira,  for  the 
reason  that  there  was  the  place  to  make  change ;  John 
W.  Plunkett  lived  upstairs  over  the  store ;  that  the  boy, 
the  defendant,  was  around  the  store,  but  never  saw  him 
waiting  on  customers  in  the  store,  nor  did  he  know 
whether  the  boy  owned  the  beer  or  not ;  that  he  did  not 
know  who  owned  the  store ;  that  he  went  down  cellar 
^  and  was  waited  on  by  the  boy ;  that  he  went  upstaira  and 
told  either  John  W.  Plunkett,  or  one'of  his  clerks,  that  he 
owed  the  house  fifteen  cents  and  paid  it. 

Clough  was  also  examined  as  a  witness,  but  his  testi- 
mony only  corroborated  Foster  in  a  general  way,  without 
adding  anything  to  the  force  or  legal  effect  of  Poster's 
testimony,  and  this  was,  in  substance,  all  the  evidence  given 
in  the  cause. 

It  is  further  contended  that  this  evidence  did  not  sus- 
tain the  verdict.  In  our  opinion  this  objection  is  well 
taken. 

In  the  first  place,  the  evidence  did  not  show  the  beer 
sold  to  have  been  either  malt  beer  or  other  beer  possessing 
intoxicating  qualities.     This  was  necessary  under  section 
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2,  supra^  of  the  act  of  1875.  Klare  v.  The  State^  43  Ind. 
483 ;    WUes  v.  Tlie  State,  38  Ind.  206. 

In  the  next  place,  the  evidence  did  not,  as  we  construe 
it,  show  the  house  in  which  the  beer  was  diuink  to  have 
been  the  house  of  the  defendant  within  the  nGieaning  of 
the  statute  under  which  the  indictment  was  returned.  On 
the  contrary,  it  showed  the  house  to  have  been  at  the  time 
in  the  actual  possession  and  occupancy,  and  under  the  im- 
mediate control,  of  John  W.  Plunkctt,  with  whom  the  de- 
fendant apparently  lived  as  a  member  of  his  family,  with- 
out any  independent  authority  over  the  house. 

For  want  of  sufficient  evidence  to  support  the  verdict, 

the  judgment  will  have  to  be  reversed. 

The  judgment  is  reversed,  and  the  cause  remanded  for  a 
new  trial. 


The  Indianapolis,  Cincinnati  and  Lafayette  R.  R.  Co.  v. 

KiLNEA,  Treasurer,  et  al. 

Taxation. — Railroada, — Appraisement,— TJndieT  the  act  of  December  21st, 
1858»  1  G.  &  H.  85,  as  it  stood  at  the  time  for  the  assessment  of  taxes 
for  the  year  1868,  it  was  contemplated  that  railroads,  including  all  prop* 
erty  used  in  running  and  operating  the  same,  should  be  taxed  as  an  en- 
tirety or  unit ;  the  road  to  be  appraised  by  the  appraisers  of  all  the  coun- 
ties through  which  it  may  run,  at  a  meeting  to  be  held  for  that  purpose  on 
the  line  of  the  road,  who  were  to  appraise  the  value  of  the  road  per  mile 
through  their  respective  counties,  taking  into  consideration  the  location  of 
such  road  for  business,  the  competition  of  other  roads,  its  earnings  above 
current  expenses  and  repairs,  its  condition  for  present  and  future  business, 
so  as  to  enable' them  to  arrive  at  the  actual  present  value  of  such  road,  in- 
dependent of  what  it  cost  or  the  amount  of  its  indebtedness. 

Same. — Omnty  Auditai\—Omii1ed  Pi^operiy, — Nor  was  there,  at  the  time 
above  mentioned,  any  provision  uf  the  statute  which  authorized  the  county 
auditor  to  enter  the  part  of  a  railroad  running  through  his  county,  upon 
the  duplicate  for  taxation,  as  omitted  property. 

^xiL^— Construction  of  SiaiuU.Seciions  76,  82,  85  and    86,  1  G.  &  H. 
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94,  95,  96,  all  apply  to  personal  property  or  to  such  real  estate  as  is  as- 
sessed in  the  ordinary  method,  and  not  to  railroads,  concerning  which  the 
above  special  mode  of  taxing  was  provided. 

From  the  Dearborn  Circuit  Court. 
0.  B.  Liddellf  for  appellant. 

WoRDEN,  J. — This  was  an  action  of  replevin,  brought  by 
the  appellant  against  the  appellees,  to  recover  possession 
of  a  certain  railroad  locomotive  engine. 

Issue ;  trial  by  the  court ;  finding  and  judgment  for  the 
defendants. 

The  plaintiff*  was  the  owner  of  the  engine,  but  it  had 
been  seized  by  the  defendant  Kilner,  as  treasurer  of  Dear- 
born county,  in  order  to  make  certain  taxes  charged  upon 
the  White-Water  Vallev  Railroad,  but  in  the  name  of  the 
"  Harrison  Branch  of  the  I.  &  C.  Railroad." 

The  plaintiff  was  the  lessee  of  the  White- Water  Valley 
Railroad  at  the  time  of  the  assessment  of  the  taxes  in 
question,  and  was  bound,  we  suppose,  to  pay  them  if  prop- 
erly assessed.  But  the  appellant  insists  that  the  taxes  had 
not  been  properly  assessed,  and  could  not,  therefore,  be 
legally  collected.  If  this  be  the  case,  it  follows  that  the 
treasurer  had  no  right  to  seize  the  engine  for  the  payment 
of  the  taxes.  The  taxes  charged  were  for  the  year  1868, 
and  stood  upon  the  tax  duplicate  as  follows  : 

"Harrison  Branch  of  the  I.  &  C.  Railroad;  Tj'o  miles 
at  $2,500  per  mile." 

The  total  amount  of  taxes  was  $401.15. 

The  point  in  reference  to  the  assessment  may  be  best 
developed  by  setting  out  the  testimony  of  Richard  D. 
Slater,  who  testified  as  follows : 

"I  am  auditor  of  Dearborn  county;  I  have  been  since 
1867 ;    the  book  now  presented  is  the  tax  duplicate  of 
Dearborn  county  for  the  year  1868  ;  the  tax  levied  against 
the   Harrison  Branch   of    the   I.,  C.  &  L.  R.  R.  is  on 
7to  miles  of  railroad  running  through  Harrison  township, 
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ID  Dearborn  county  ;  it  is  a  part  of  the  road  running  from 
Valley  Junction,  Ohio,  to  Brookville,  Indiana ;  it  inter- 
sects the  Indianapolis,  Cincinnati  and  Lafayette  Railroad 
at  Valley  Junction  ;  the  return  of  the  assessor  for  Harri- 
son township  for  the  year  1867  as  to  said  railroad  has  been 
lost  or  misplaced,  so  that  it  can  not  be  found  after  diligent 
search ;  it  was  returned  to  me  as  the  Harrison  Branch  of 
the  I.  k  C.  R.  R.  Co.;  the  I.  &  C.  Co.  paid  tax 
for  1867,  and  made  no  objection  to  the  name  of  the  road 
as  assessed ;  the  true  name  of  the  road  is  the  White 
Water  Valley  Railroad  Company,  but  it  has  been  commonly 
called  the  Harrison  Branch  of  the  I.,  C.  &  L.  R.  R.  Co.; 
the  tax  on  that  road,  the  W.  W.  V.  R.  R.  Co.,  for  1868, 
has  not  been  paid ;  after  the  return  of  the  road  for  1867, 
as  the  Harrison  Branch  of  the  I.  &  C.  R.  R.  Co.,  I  con- 
tinued it  by  the  same  name  on  the  duplicate  for  1868 ;  at 
that  time  I  knew  of  no  other  name  by  which  to  assess 
this  property  but  that  of  the  Harrison  Branch  of  the  I. 
k  C.  R.  R.;  I  copied  the  name  of  the  road  in  1867  from 
the  return  by  the  assessor  for  that  year  onto  the  dupli- 
cate ;  I  made  the  assessment  in  1868,  as  auditor,  from  the 
best  information  I  could  get ;  I  had  a  surveyor  to  survey 
it  in  1867  ;  I  called  on  the  company  for  the  length  of  the 
road  in  my  county,  Dearborn,  but  could  not  get  it ;  there 
was  no  new  list  made  out  for  1868,  nor  any  new  papers  in 
regard  to  the  assessment  for  1868,  that  had  not  been  made 
in  1867 ;  no  list  of  any  kind  for  1868  was  furnished  for 
that  road  by  the  railroad  company  ;  I  called  on  the  com- 
pany ill  1867  for  the  length  of  their  road  in  Harrison 
township,  but  did  not  get  it ;  when  they  failed  to  give  it 
to  me,  I  had  Mr.  McMnllen,  a  surveyor,  to  measure  it;  I 
made  the  assessrjiont  for  1868  from  the  best  information  I 
could  get,  and  that  information  was: 

"First.  The  length  of  the  road  that  I  obtained,  as  be- 
fore stated,  from  the  survey  of  Mr.  McMullen,  made  in 
1867. 
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"  Second.  In  regard  to  the  value  per  mile  I  fixed  from 
the  basis  of  the  assessment  of  1867,  being  (2,500  per  mile. 
I  made  no  tax  list  for  1868  outside  of  the  duplicate  itself. 

^'  I  made  the  assessment  on  said  Harrison  Branch  for 
1868  as  omitted  property ;  I  made  no  inquiry  of  the  offi- 
cers as  to  the  basis  of  the  assessment  for  1868,  but  made 
from  my  knowledge  of  business  and  value  of  the  road ;  I 
have  known  this  road  ever  since  it  was  built ;  I  do  not 
remember  when  the  road  was  completed ;  the  first  assess- 
ment was  made  in  1867  ;  Valley  Junction  is  in  the  State 
of  Ohio  ;  the  road  enters  Dearborn  county,  Indiana,  a  mile 
or  a  mile  and  a  half  below  Harrison,  Indiana  ;  from 
Valley  Junction  to  the  Indiana  line  the  road  all  lies  in  the 
State  of  Ohio ;  that  part  of  the  road  lying  in  Ohio  is  fou . 
or  five  miles  long ;  prior  to  1869, 1  made  no  inquiry  at  the 
office  of  the  secretary  for  the  correct  name  of  the  road  in 
question  ;  the  road  passes  out  of  Dearborn  into  Franklin 
county,  northward." 

From  the  foregoing  facts,  as  detailed  by  the  auditor,  it 
seems  to  us  there  was  no  such  assessment  of  the  road  in 
question  as  would  justify  the  collection  of  the  tax  for 
the  year  1868.  We  pass  over  the  mistake  in  the  name  in 
which  the  assessment  was  made  as,  perhaps,  unimportant. 
The  assessment  thus  made  by  the  auditor  would,  it  seems 
to  us,  have  been  invalid  had  it  been  in  the  correct  name. 

The  act  of  December  21st,  1858,  1  G.  &  H.  85,  seems  to 
have  been  in  force  at  the  time  of  the  assessment,  except  so 
far  as  it  may  have  been  modified  or  repealed  by  the  act  to 
be  found  in  the  acts  of  the  called  session  of  1865,  at  page 
121.  See,  in  connection  with  the  act  last  above  mentioned, 
the  act  of  March  9th,  1867.     Acts  1867,  p.  164. 

The  act  of  December  2l8t,  1858,  contemplated  taxing 
railroads,  including  all  property  used  in  running  and  oper- 
ftting  the  same,  as  an  entirety  or  unit ;  the  road  to  be  ap- 
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praised  by  the  appraisers  of  all  the  counties  through  which 
it  may  run,  at  a  meeting  to  be  held  for  that  purpose  on 
the  line  of  the  road,  who  tvere  to  appraise  the  value  of  the 
road  per  mile  through  their  respective  counties,  taking 
into  consideration  "  the  location  of  such  road  for  business, 
the  competition  of  other  roads,  its  earnings  above  current 
expenses  and  repairs,  its  condition  for  present  and  future 
business,  so  as  to  enable  them  to  arrive  at  the  actual  pres- 
ent value  of  such  road,  independent  of  what  it  cost,  or  the 
amount  of  its  indebtedness."  See  the  case  of  The  Toledo 
and  Wabash  iJ.  R.  Co.  v.  The  City  of*  Lafayette^  2S  Ind. 
262. 

We  are  not  aware  that  up  to  the  time  of  the  assessment 
in  question  there  was  any  other  method  provided  for  the 
appraisement  of  railroads  for  the  purpose  of  taxation.  The 
act  of  1865,  above  cited,  also  contemplates  an  appraisement 
by  the  appraisers  of  all  the  counties  through  which  the  road 
may  run,  or  a  majority  of  them  ;  but  the  appraisement  con- 
templated by  that  act  was  not  to  take  place  until  afcer  the 
first  Monday  of  April,  1869. 

It  is  apparent  from  the  evidence  set  out,  that  the  road 
in  question  runs  through  or  into  more  than  one  county  in 
the  State,  and  that  it  was  not  appraised  as  contemplated 
by  the  law  for  the  purpose  of  taxation.  Nor  are  we  aware 
of  any  provision  of  the  statute  which  authorized  the  auditor 
to  enter  the  part  of  the  road  running  through  his  county, 
upon  the  duplicate^or  taxation,  as  omitted  property.  We 
have  no  brief  for  the  appellees,  and  are  not  advised  upon 
what  ground  it  was  held  below  that  the  taxes  were  prop- 
erlv  assessed. 

It  is  said  in  the  brief  of  counsel  for  the  appellant,  that  it 
was  claimed  in  the  court  below  that  the  assessment  could 
have  been  and  was  properly  made  under  sections  76,  82, 
85  and  86, 1  G.  &  H.  94,  95  and  96.  These  sections  all 
apply  evidently  to  personal  property,  or  to  such  real  estate 
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as  is  assessed  in  the  ordinary  method,  and  not  to  railroads, 
concerning  which  the  special  mode  of  taxing,  above  indi- 
cated, was  provided. 

The  judgment  below  is  reversed,  with  costs,  and  the 
cause  remanded  for  a  new  trial. 


Lammers  v.  Goodeman  bt  al. 

Sit-Off. — Judgments, — Aasignment— Where  Q.  at  the  time  he  ohtains  a 
Judgment  against  L.  is  indebted  to  the  latter  in  a  sum  greater  than  the 
amount  of  such  judgment,  and  where,  during  the  pendency  of  an  action 
by  L.  to  recover  such  indebtedness,  6.  assigns  his  judgment  to'C.  who  has 
knowledge  of  such  indebtedness,  and  subsequently  L.  obtains  judgment 
against  G.  thereon,  said  L.  is  entitled  to  have  satisfaction  of  the  judgment 
against  him,  by  having  the  amount  thereof  credited  on  his  judgment 
against  G. 

Same — Equities. — Law  Merchant — In  such  case  C.  took  the  assignment  of 
the  judgment  from  G.  subject  to  any  equities  against  it,  just  as  he  would 
have  taken  an  assignment  of  any  other  evidence  of  debt  not  governed  by 
the  law  merchant. 

Prom  the  Ripley  Circuit  Court. 

W.  D.  WUlsoriy  C.  H.  Willson^J.  i.  McMaster  and  A. 
BoicCj  for  appellant. 

J.  W.  Gordon^  R.  N.  Lamb  and  S.  M.  Shepard^  for  ap- 
pellees. » 

Scott,  J. — Lammers,  on  the  13th  day  of  September, 
1877,  filed  in  the  circuit  court  the  following  complaint 
against  Goodeman  and  Cravens : 

"  The  plaintiff  complains  of  the  defendants  and  says, 
that  on  the  17th  day  of  February,  1877,  in  this  court,  the 
defendant  William  Goodeman  recovered  a  judgment 
against  the  plaintiff  for  fifty-eight  dollars  and  seven  cents 
principal,  and  thirty-eight  dollars  costs,  which  judgment  is 
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found  in  order  book  'W/  page  275,  of  the  records  of  this 
court,  which  judgment  was  by  said  Goodeman  assigned  to 
the  defendant  Cravens  on  the  3d  day  of  April,  1877,  which 
assignment  is  upon  the  record  where  said  judgment  is  en- 
tered :  that  at  the  time  of  the  renc^'^ion  of  said  judgment, 
and  at  the  time  of  the  assignment  of  the  same,  the  defendant 
Goodeman  was  and  still  is  indebted  to  this  plaintiff  in  the 
sum  of  four  hundred  and  eighty-seven  dollars  and  twenty- 
two  cents,  for  goods  sold  and  delivered  by  plaintiff  to  de- 
fendant Goodeman,  money  paid  by  plaintiff  at  his,  defend- 
ant Goodeman's,  instance  and  request,  as  per  bill  of 
particulars  attached  hereto,  which  defendant  Cravens  at 
the  time  of  said  assignment  of  said  judgment  well  knew; 
that,  for  such  indebtedness,  the  plaintiff,  on  the  5th  day  of 
March,  1877,  commenced  an  action  in  this  court  for  such 
indebtedness,  and  on  the  8d  day  of  May,  1877,  said  plain- 
tiff, in  said  action,  recovered  a  judgment  against  said 
Goodeman  for  the  sum  of  four  hundred  and  eighty-seven 

dollars  and  twentj'-two  cents,  and dollars  costs  in  said 

suit  expended,  which  judgment  was  duly  rendered  and 
given,  and  is  now  unsatisfied,  not  appealed  from,  wholly 
unpaid  and  due.  Wherefore  said  plaintiff  demands  that 
said  judgments  may  be  set  off  against  each  other  by  credit- 
ing the  amount  of  said  judgment  against  the  plaintiff  upon 
the  judgment  in  his  favor,  and  satisfying  said  judgment 
against  the  plaintiff,  and  for  costs  and  general  relief." 

There  was  a  demurrer  bv  both  the  defendants  for  the 
want  of  facts.  The  demurrer  was  sustained  and  exception 
entered.  Judgment  for  the  defendants,  and  against  the 
plaintiff,  for  costs. 

The  only  question  is  whether  the  plaintiff  was  entitled 
to  have  the  judgment  set  off  under  the  facts  stated  in  the 
complaint  ? 

We  are  of  the  opinion  that  the  appellant  was  entitled  to 
have  the  judgment  setoff  by  satisfaction  of  the  judgment 
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against  him,  and  by  having  his  judgment  against  Qoode- 
man  credited  with  the  amount  of  Goodeman's  judgment 
against  him.  Cravens  took  the  assignment  of  the  judg- 
ment from  Goodeman  subject  to  any  equities  against  it, 
just  as  he  would  have  taken  an  assignment  of  any  other 
evidence  of  debt  not  governed  by  the  law  merchant.  Har- 
per  V.  Keysl,  54  Ind.  510 ;  Eagle  v.  JRos3,  67  Ind.  110. 

The  judgment  is  reversed,  with  costs  ;  cause  remanded, 
with  instructions  to  the  circuit  court  to  overrule  the  de- 
murrer to  the  complaint,  and  for  further  proceedings  in  ac- 
cordance with  this  opinion. 


KBua  V.  Herod  et  ux. 

RiEPLSYiN. — Pleading, — Practice. — Where  an  action  is  brought  to  recovnp 
the  possession  of  personal  property,  of  which,  it  is  aUeged,  the  defendant 
has  possession  without  right  and  unlawfully  detains,  such  allegation  con- 
stitutes the  gravamen  of  the  complaint  against  the  defendant,  and  must  be 
proved  to  enable  the  plaintiff  to  recover. 

From  the  Montgomery  Circuit  Court. 

B.  B.  F.  Peirce^  for  appellant. 
T.  H.  Bistine,  for  appellees. 

HoWK,  C,  J. — In  this  action  the  appellee  Mary  P.  Her- 
od, the  plamtiff  below,  alleged,  in  substance,  in  her  com- 
plaint, that  she  was  the  owner,  and  entitled  to  the  posses- 
sion, of  twenty-five  fattening  hogs,  of  the  value  of  one 
hundred  and  fifty  dollars,  and  of  two  fields  of  corn,  un- 
gathered,  of  about  nineteen  acres,  of  the  value  of  one  hun- 
dred and  fifty  dollars,  of  all  which  the  appellant,  Wil- 
liam Krug,  the  defendant  below,  had  possession  without 
right,  and  unlawfully  detained  the  same  from  the  appellee, 
in  Montgomery  county ;  and  that  said  property  had  not 
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'been  taken  by  virtue  of  any  tax,  assessment  or  fine,  pursu- 
ant to  any  statute,  nor  seized  under  any  execution  or  at- 
tachment against  the  appellee's  property.     Wherefore,  etc. 

To  this  complaint  the  appellant  answered  by  a  general 
denial. 

The  issues  joined  were  tried  by  a  jury,  and  a  verdict  was 
returned  for  the  appellee  Mary  P.  Herod,  "that  she  is  the 
owner,  and  entitled  to  the  possession,  of  the  hogs  and  of  the 
com  m  controversy,  and  that  the  hogs  are  of  the  value  of 
$100,  and  the  corn  is  of  the  value  of  $100."  The  appel- 
lant's motion  for  a  new  trial  having  been  overruled,  and 
his  exception  entered  to  this  ruling,  the  court  rendered 
judgment  on  the  verdict  for  the  appellee  Mary  P.  Herod, 
that  she  was  the  owner  of  the  property  in  controversy,  that 
it  was  of  the  value  of  two  hundred  dollars,  and  that,  in 
case  the  property  could  not  be  had,  she  recover  of  the  ap- 
pellant the  said  sum  of  money,  and  her  costs. 

The  overruling  of  this  motion  for  a  new  trial  is  the  only 
error  assigned  by  the  appellant  in  this  court.  The  evi- 
dence on  the  trial  is  in  the  record,  by  a  proper  bill  of  ex- 
ceptions. It  is  claimed  in  argument  by  the  appellant's 
coansel,  that  this  evidence  wholly  failed  to  show  that  the 
appellant  ever  had  possession  of  the  whole  or  any  part 
of  the  property  in  controversy,  with  or  without  right,  or 
that  he,  either  lawfully  or  unlawfully,  detained  such  prop- 
erty or  any  part  thereof  from  the  appellee,  in  Montgomery 
county  or  elsewhere.  Therefore,  the  appellant's  counsel 
insists  that  the  verdict  of  the  jury  in  this  case  was  not  sus- 
tained by  sufficient  evidence,  and  was  contrary  to  law. 
This  point  is  well  taken,  we  think,  and  is  fully  sustained 
and  borne  out  by  the  record  of  this  cause.  The  gravamen 
of  the  appellee's  complaint,  in  so  far  as  the  appellant  was 
concerned,  was  the  allegation  therein  that  he  had  the  pos- 
session, without  right,  of  the  personal  property  sued  for, 
and  unlawfully  detained  the  same  from  the  appellee,  in 
Montgomery   county.     This  allegation  was  denied  by  the 
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appellant,  and  the  burthen  of  the  isaue  was  on  the  appel- 
lee. The  record  shows  that  there  was  no  evidence  what- 
ever introduced  on  the  trial  which  tended,  even  remotely, 
to  sustain  this  allegation  in  whole  or  in  part.  In  his  mo- 
tion for  a  new  trial,  the  appellant  assigned  as  causes  there- 
for, that  the  verdict  of  the  jury  was  not  sustained  by  suffi- 
cient evidence,  and  that  it  was  contrary  to  law.  It  is 
manifest,  we  think,  from  what  we  have  said,  that  these 
causes  for  a  new  trial  were  well  assigned,  and  that,  for 
these  causes,  the  appellant's  motion  for  such  new  trial 
ought  to  have  been  sustained. 

In  the  case  of  Baer  v.  Martin,  2  Ind.  229,  the  appellant 
had  been  sued  by  the  appellee  for  the  recovery  of  the  pos- 
session of  a  certain  gray  mare,  the  appellee  alleging  in  his 
complaint  both  an  unlawful  taking  and  an  unlawful  detainer 
of  the  mare.  On  the  trial  below,  no  evidence  had  been 
given  in  regard  to  the  possession  of  the  mare  at  any  time ; 
and  it  was  held  by  this  court,  that,  to  enable  the  plaintiff 
to  recover  in  that  case,  "it  was  necessary  for  him  to  prove 
either  an  unlawful  taking  or  an  unlawful  detainer."  See, 
also,  on  the  point  under  consideration,  the  recent  case  of 
Ridenour  v.  Beekman,  68  Ind.  236. 

The  court  erred  in  overruling  the  motion  for  anew  trial. 

The  judgment  is  revereed,  at  the  appellees'  costs,  and 
the  cause  is  remanded,  with  instructions  to  sustain  the  ap- 
pellant's motion  for  a  new  trial,  and  for  further  proceed- 
ings not  inconsistent  with  this  opinion. 


Putnam  r.  The  ScHooii  Town  op  Irvington. 

School  hA.w,— Section  28. — CiiUa  ajid  Towna.-^AW  of  section   28  of  the 
school  law  of  this  State,  1  R.  S.  1876,   p  788,  except  the  latter  part 
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thereof  relating  to  the  power  of  the  majority  of  the  voters  of  a  school  dis- 
trict over  the  employment  and  dismissal  of  teacherE,  applies  to  the  school 
trostees  of  cities  and  incorporated  towns,  as  well  as  to  the  trustees  of 
school  townships. 
8ahk. — Coniraci  with  Unlicensed  Teacher  Void. — Ratifieaiion. — Statute  Con- 
strued.— Under  said  section  28,  a  contract  for  the  employment  of  an  unli- 
censed teacher  in  a  common  school  is  void  hy  reason  of  the  statutory  inhi- 
bition against  it,  and  is  not  ratified  by  the  subsequent  issuance  of  a  license 
to  the  teacher. 

From  the  Marion  Superior  Court, 

J.  W.  Gordon f  JR.  N.  Lambj  S.  M.  Shepard^  A.  C,  Ayres 
and  E.  A.  BrowUy  for  appellant. 
2).  V.  Bums  and  G.  8.  Denny ^  for  appellee. 

NiBLACK,  J. — Lydia  R.  Putnam  brought  this  action  in 
the  court  below,  against  the  School  Town  of  Irvington,  for 
money  alleged  to  be  due  her  upon  a  contract  to  teach  a 
public  school. 

The  complaint  averred  that  the  defendant,  early  in  June, 
1877,  through  its  proper  trustees,  entered  into  a  verbal 
contract  to  employ  her  to  teach  the  public  school  of  said 
town  for  the  period  of  nine  months,  at  the  rate  of  sixty 
dollars  per  month,  commencing  on  the  Sd  day  of  Sep- 
tember, 18T7 ;  that  afterward,  on  the  26th  day  of  June, 
1877,  said  verbal  contract  was  reduced  to  writing,  and 
signed  by  George  W.  Julian  and  John  O.  Hopkins  on  the 
part  of  the  defendant,  the  said  Julian  and  Hopkins  being 
school  trustees  of  said  School  Town  of  Irvington,  and  by 
the  plaintifi'  on  her  own  behalf,  a  copy  of  which  written 
agreement  was  set  out  in  the  complaint ;  that  afterward, 
on  the  25th  day  of  August,  1877,  she,  the  plaintiff,  was 
duly  licensed  to  teach  in  the  public  schools  of  Marion 
county  for  the  period  of  eighteen  months  by  the  superin- 
tendent of  public  schools  of  said  county;  that,  on  the  Sd 
day  of  September,  1877,  she  entered  upon  the  discharge 
of  her  duties  as  teacher  under  her  contract,  but  was  forci- 
VoL.  LXIX.— 6 
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bly  ejected  from  the  school-house  in  which  she  was  so  em- 
ployed to  teach  by  Sylvester  Johnson  and  William  H.  H. 
Shank,  who  were  then  acting  and  duly  qualified  school 
trustees  of  the  defendant,  and  had  become  such  school 
trustees  since  the  execution  of  the  contract  for  her  em- 
ployment, with  full  notice  of  such  contract  and  of  the  fact 
that  she  had  been  duly  licensed  as  a  teacher  as  above 
stated ;  that  she  held  herself  in  readiness  at  all  times  dur- 
ing the  period  of  time  for  which  she  had  so  obligated  her- 
self to  teach,  to  perform  her  duties  as  teacher  under  her 
said  contract,  of  all  which  the  defendant  had  notice,  but 
that  the  defendant,  acting  through  its  said  last  named 
school  trustees,  had  persistently  refused  to  permit  her  to 
act  aB  such  teacher.  Wherefore  she  demanded  judgment 
for  six  hundred  dollars.. 

The  defendant  demurred  to  the  complaint,  and  the  court 
fcelow  at  special  term  sustained  the  demurrer.  The  plain- 
tiff failing  to  plead  further,  judgment  was  rendered  against 
her  on  demurrer. 

The  plaintiff  appealed  to  the  general  term,  where  the 
judgment  at  special  term  was  affirmed.  This  appeal, 
therefore,  presents  only  the  question  of  the  sufficiency  of 
the  complaint. 

It  is  contended  that  the  complaint  was  fatally  defective, 
because  it  showed  upon  its  face  that  the  plaintiff  was  not 
licensed  as  a  teacher  at  the  time  the  contract  sued  on  was 
entered  into. 

Section  28  of  the  school  law  enacts  that  "  Trustees  shall 
employ  no  persons  to  teach  in  any  of  the  common  schools 
of  the  State,  unless  such  person  shall  have  a  license  to 
te>ach,  issued  from  the  proper  State  or  county  authority, 
and  in  full  force  at  the  date  of  the  employment;  and  any 
teaclier  who  shall  commence  teaching  any  such  school 
without  a  license  shall  forfeit  all  claim  to  compensation 
out  of  the  school  revenue  for  tuition,  for  the  time  he  or  she 
teaches  without  such  license,"  etc.    1  R.  S.  1876,  p.  788. 
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It  was  held  by  this  court  in  the  case  of  The  City  of  Craxo- 
fordsviUe  v.  MaySy  42  Ind.  200,  that  the  latter  portion  of 
this  section,  relating  to  the  power  of  the  majority  of  the 
voters  of  a  sehool  district  over  the  employment  and  dis- 
missal of  teachers,  does  not  apply  to  cities  and  incorporated 
towns,  and  we  still  adhere  to  what  was  decided  in  that 
case,  bnt  we  think  that  so  much  of  the  section  as  is  quoted 
above,  and  that  which  immediately  follows  concerning 
teachers'  licenses,  apply  to  the  school  trustees  of  cities 
and  incorporated  towns,  as  well  as  to  the  trustees  of  school 
townships. 

To  sustain  the  sufficiency  of  the  complaint,  it  is  contend- 
ed that  the  employment  referred  to  in  section  28,  supra, 
has  relation  to  the  time  when  the  school  begins,  and  not 
to  the  date  of  the  contract  of  employment,  and  that, 
hence,  if  the  teacher  has  a  license  to  teach  at  the  time  the 
school  is  to  be  begin,  that  is  sufficient,  notwithstanding 
the  contract  of  employment  may  have  been  entered  into 
previous  to  the  issuing  of  the  license.  In  our  opinion  this 
latter  construction  can  not  be  maintained.  The  employ- 
ment thus  referred  to  evidently  means  a  commission  or 
authorization  to  teach,  and  has  reference  to  the  contract 
which  confers  upon  the  teacher  such  a  commission  or  au- 
thorization, and  not  to  the  future  services  to  be  performed 
under  the  contract.  As  we  construe  this  section  28,  a 
contract  for  the  employment  of  an  unlicensed  teacher  in  a 
common  school  is  void  by  reason  of  the  statutory  inhibi- 
tion against  it,  and  is  not  ratified  by  the  subsequent  issu- 
ance of  a  license  to  the  teacher.  In  this  construction  we 
are  sustiuned  by  the  Supreme  Court  of  Illinois  in  an  an- 
alogous case,  and  by  what  we  regard  as  a  sound  public 
policy  governing  the  employment  of  teachers.  Stevenson 
V.  School  Directors^  etc.^  87  111.  255. 

Any  other  construction  would  give  great  uncertainty  to 
the  employment  of  teachers,  as  persons  contracting  in  ad- 
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vaiice  to  teach  might  never  be  able  to  obtain  a  license  au- 
thorizing them  to  take  charge  of  a  school.  Harrison 
Township  v.  Conrad,  26  Ind.  887 ;  WeUs  v.  The  People,  71 
111.  532 ;  Casey  v.  Baldridgey  15  111.  65 ;  Smith  v.  Curry,  16 

111.  147. 

After  a  very  careful  consideration  of  this  case,  we  are 
brought  to  the  conclusion  that  the  cfourt  below  at  general 
term  did  not  err  in  affirming  the  judgment  at  special  term. 

The  judgment  is  affirmed^  with  costs. 


Cravens,  Assignee,  v.  Chambers  et  al. 

Bevikw  op  JtTDOMENT.— PJ«<MKn^.— a  compUint  to  review  a  ]udj;ment, 
to  be  good,  must  set  out  a  complete  record  of  the  proceedings  and  judg- 
ment sought  to  be  reviewed. 

Same.— /nferioctt<ory  Order.— A  complaint  will  not  lie  to  review  an  inter- 
locutory  order  to  which  no  exception  was  reserved,  and  from  which  no  ap- 
peal would  lie. 

Prom  the  Ripley  Circuit  Court. 

E.  P.  Ferris  and  W.  W.  Spencer,  for  appellant. 

H.  W.  Harrington  and  A.  R.  Howe,  for  appellees. 

BiDDLB,  J.— Complaint  by  the  appellant,  against  the  ap- 
pellees, to  review  a  judgment.  Demurrer  to  the  com- 
plaint for  want  of  facts  ;  demurrer  sustained ;  exceptions ; 

judgment;  appeal. 
The  suflBiciency  of  the  complaint  on  demurrer  is  the  only 

question  in  the  case. 

The  complaint  does  not  set  out  a  complete  record  of  the 
proceedings  and  judgment  sought  to  be  reviewed;  there 
is  no  averment  that  it  is  a  complete  record  ;  upon  its  face 
it  does  not  purport  to  be  such.    It  appears  to  be  a  mere 
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interlocatory  order,  referring  to  former  orders  and  motions, 
not  set  oat,  requiring  the  trustee  to  pay  certain  moneys  to 
certain  creditors,  pro  rata^  in  their  partnership  names. 

No  exceptions  were  reserved  to  the  rulings  of  the  court, 
no  final  judgment  rendered,  nothing  from  which  an  appeal 
would  lie.  We  need  not  cite  authorities  to  show  that  such 
proceedings  can  not  be  reviewed.  The  court  properly  sus- 
tained the  demurrer  to  the  complaint. 

The  judgment  is  affirmed,  at  the  costs  of  the  appellant. 


The  State  v.  Johnson.  . 

Cbimikai.  Law. — Fornication  and  Adultery  must  be  Open   and  Notorious* —        '^^     ^ 
Under  section  21  of  the  misdemeanor  act  as  amended  by  the  act  of  March 
9th,  1867,  2  R.  8. 1876,  p.  466,  adultery  or  fornication,  to  constitute  a  public 
offence,  must  be  open  and  notorious. 

Samk. — Indictment  — No  Common  Law  Offences  in  this  State-^^As  there  are 
no  common  law  offences  in  this  State,  it  is  not  a  public  offence  f(»r  any 
person  to  live  in  adultery  or  fornication  ;  and  an  indictment  which  charges 
that  the  defendant  lived  in  fornication  with  a  named  person,  but  does  not 
charge  that  such  fornication  was  open  and  notorious,  is  insufficient. 

From  the  Grant  Circuit  Court. 

T.    W.  Woollen^  Attorney  General,  C.  W.  WatkinSy  Pros- 
ecuting Attorney,  and  A.  Moore j  for  the  State. 
G.  W.  Harvey^  for  appellee. 

flowK,  C.  J. — The  indictment  against  the  appellee,  in 
this  case,  charged,  "that  on  the  Ist  day  of  July,  1879,  and 
in  the  county  of  Grant  and  State  of  Indiana,  one  Enos 
Johnson,  on  said  day,  and  on  divers  other  days  and  times 
as  well  before  as  after  that  date,  and  previous  to  this  pre- 
sentment, at  the  house  of  said  Enos  Johnson,  in  Van  Bu- 
ren  township,  in  said  county  and  State,  he,  the  said  Enos 
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Johnson,  then  and  there  being  a  single  unmarried  man, 
and  Elizabeth  C.  Wadington,  whose  real  name  is  to  the 
grand  jurors  unknown,  she  being  then  and  there  an  un- 
married woman,  and  at  all  of  said  times  the  said  Enos 
Johnson  and  Elizabeth  C.  Wadington,  whose  real  name  is 
unknown  as  aforesaid,  not  being  married  to  each  other,  did 
then  and  there  during  said  time  unlawfully  live  and  cohab- 
it together,  as  man  and  wife,  contrary  to  the  statute,"  etc. 

The  appellee  moved  the  court  to  quash  this  indictment, 
which  motion  was  sustained,  and  to  this  decision  the 
State,  by  its  attorney,  excepted,  and  the  court  discharged 
the  appellee. 

The  State  has  appealed  to  this  court  and  has  here  as- 
signed, as  error,  the  decision  of  the  circuit  court  in  sustain- 
ing appellee's  motion  to  quash  the  indictment. 

Did  the  court  err  in  quashing  the  indictment  on  appellee's 
motion  ?  This  is  the  only  question  in  this  case  for  the  de- 
cision of  this  court.  In  section  101  of  the  criminal  code 
of  this  State,  it  is  provided  that  "The  court  may  quash  an 
indictment,  on  motion,  when  it  appears  upon  its  face,"  in- 
ter alia,  "that  the  facts  stated  do  not  constitute  a  public  of-^ 
fence."  2  R.  S.  1876,  p.  899.  It  is  evident,  we  think, 
from  the  language  used  in  the  indictment,  that  it  was  in- 
tended to  charge  the  appellee,  therein  and  thereby,  with 
the  commission  of  the  misdemeanor  which  is  defined  and 
its  punishment  prescribed  in  section  21  of  the  misdemean- 
or act  of  June  14th,  1852,  as  the  section  was  amended  by 
an  act  approved  March  9th,  1867.  The  section,  as  amend- 
ed, reads  as  follows : 

"  Sec.  21.  Every  person  who  shall  live  in  open  and  no- 
torious adultery  or  fornication  shall  be  fined  in  any  sum 
not  exceeding  one  thousand  dollai*s,  and  imprisoned  not 
exceeding  twelve  months."  2  R.  S.  1876,  p.  466 ;  Acta 
1867,  p.  105. 

If  the  indictment  in   the  case  now  before   us,  with  the 
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preliminary  allegations  of  fact  therein  in  regard  to  the 
status  and  condition  of  the  appellant  and  the  woman 
named,  as  individuals  and  towards  each  other,  had  closed 
with  the  charge  that  they  did  then  and  there,  during  said 
time,  openly  and  notoriously  live  and  cohahit  together,  as 
man  and  wife,  then  the  indictment  would  have  stated  the 
facts  which  constitute  the  oflTeuce  under  the  statute,  in- 
stead of  a  legal  conclusion,  and  would  have  withstood  the 
appellee's  motion.  Under,  the  law  of  this  State,  it  is  not  a 
public  offence  for  any  person  to  live  in  adultery  or  fornica- 
tion ;  for,  by  the  express  terms  of  the  statute,  the  adultery 
or  the  fornication  must  be  open  and  notorious,  and  the 
person  must  live  therein  in  that  manner,  else  he  will  not 
be  guilty  of  the  misdemeanor,  nor  liable  to  its  punish- 
ment. It  is  contra  bonos  niores^  and  therefore  unlawful,  to 
live  in  adultery  or  fornication  ;  but,  in  this  State,  there 
are  no  common  law  offences.  In  section  2  of  *'An  act  de- 
claring the  law  governing  this  State,"  approved  May  31st, 
1852,  it  is  provided  that  ^^Crimes  and  misdemeanors  shall 
be  defined,  and  punishment  therefor  fixed,  by  statutes  of 
this  State,  and  not  otherwise."  1  R.  S.  1876,  p.  606.  It 
will  be  observed  that  the  section  of  the  misdemeanor  act, 
above  quoted,  does  not  define  either  adultery  or  fornica- 
tion ;  but  it  declares,  by  the  qualifying  words  "open  and 
notorious,"  what  kind  of  adultery  or  fornication  shall  con- 
stitute a  public  offence. 

In  the  case  of  Hood  v.  The  State^  56  Ind.  263,  this  court 
judicially  declared  the  definition  of  fornication  as  fol- 
lows :  "  Fornication  is  sexual  intercourse  between  a  man, 
married  or  single,  and  an  unmarried  woman."  It  seems  to 
tfs  that  the  indictment  in  this  case  charged  that  the  appel- 
lant lived  in  fornication  with  the  woman  named  therein  ; 
but  that  it  did  not  charge  that  such  fornication  was  open 
and  notorious,  by  the  use  either  of  those  words  or  of 
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equivalent  words.    For  this  reason  we  think  that  the  in- 
dictment was   insufficient,  and  the  appellee's  motion  to 
quash  it  was  correctly  sustained. 
The  judgment  below  is  affirmed. 


WOODBN  V.  WaMPLBR  ET  AL. 

Marbikd  Womak  — Fromissory  Note. — Contract.^ Executor, '^In  a  com- 
plaint by  A.  against  B.  and  others,  it  was  alleged  substantially,  that  in  1866 
the  plaintiff  loaned  to  B.,  a  married  woman,  a  certain  sum  of  money, 
for  which  she,  jointly  with  her  husband,  executed  a  promissory  note  ;  that 
B.  agreed  with  the  plaintiff  that,  if  she  should  be  unable  to  pay  the  money 
before  the  death  of  her  father,  the  loan  should  be  satisfied  out  of  her  share 
of  his  estate  ;  that  her  said  father  died  testate,  making  the  plaintiff  and 
another  his  executors,  and  devising  to  them  his  real  estate,  which  he 
charged  with  the  payment  of  a  legacy  to  B  in  annual  instalments  ;  that 
said  B.,  for  the  purpose  of  defrauding  the  plaintiff,  had  assigned  her  inter- 
est in  the  estate,  to  her  children,  who  were  made  defendants,  for  the  sole 
consideration  of  love  and  affection  ;  that  the  first  instalment  of  said  leg- 
acy was  due.  Prayer  that  the  claim  <if  B.,  and  the  lien  created  by  the 
will,  on  the  plaintiff's  landr,  be  satbfied  to  the  amount  of  the  plaintiff's 
claim  against  B.,  and  that  B.'s  said  children,  as  assignees  of  her  claim,  be 
enjoined  from  suing  the  plaintiff  or  his  co-executor  on  said  claim,  etc. 

Heldy  that  the  contract  of  B.,  being  that  of  a  married  woman  and  entered  into 
prior  to  the  act  of  March  25th,  1879,  Acts  1870,  p.  160,  was  void  and  can 
not  be  enforced. 

Held,  also,  that  the  appointment  of  A.  as  executor  gave  him  no  greater  legal 
or  equitable  rights  in  the  premises  than  he  would  have  had  without  such 
appointment. 

Prom  the  Owen  Circuit  Court. 

W^.  JR.  Harrison,  S.  0.  Pickens  and  W.  S.  Shirley,  for  ap- 
pellant. 

W.  A.  Montgomery,  J.  C.  Robinson  and  J.  H.  Fowler,  for 
appellees. 

Scott,  J. — Wooden  was  the  plaintiff*  in  the  circuit  court. 
In  his  complaint  he  alleged,  substantially,  the  following 
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facts  :  That,  on  the  19th  day  of  August,  1865,  he  loaned 
Mary  A.  Wampler  the  sum  of  five  hundred  dollars,  for 
which  she  executed  to  him  her  promissory  note,  due  one 
day  after  date,  with  ten  per  cent,  interest  after  maturity, 
and  that  Mary  A.  Wampler  was  a  married  woman,  and 
her  husband  joined  in  the  note  ;  that  both  Mary  A.  and 
her  husband  were  insolvent ;  that  the  money  was  borrow- 
ed for  the  purpose  of  buying  a  home ;  that  said  Mary 
did  buy  a  home  with  the  money  ;  that  she  afterward 
sold  the  home  and  squandered  the  money ;  that  said  Mary 
A.  agreed  with  the  appellant  that,  if  she  should  be  unable 
to  pay  the  money  before  the  death  of  her  father,  William 
Alexander,  the  loan  should  be  satisfied  out  of  her  share  of 
the  estate  of  her  said  father,  William  Alexander ;  that  af- 
terward said  William  Alexander  died  testate  ;  that  by  his 
will  said  William  Alexander  devised  to  the  appellant  and 
his  wife,  and  the  appellee  James  M.  Alexander,  all  his  real 
estate,  amounting  in  value  to  twenty-five  thousand  dollars ; 
that  said  William  Alexander  bequeathed  to  his  daughter, 
the  appellee  Mary  A.  Wampler,  the  sum  of  four  thousand 
dollars,  which  was  made  a  charge  upon  the  real  estate,  and 
to  be  paid  to  Mary  A.  in  annual  payments  of  one  thousand 
dollars,  the  first  payment  to  be  made  one  year  after  the 
death  of  the  said  William  Alexander ;  that  the  appellant 
and  the  appellee  James  M.  Alexander  were  appointed  ex- 
ecutors of  the  will  of  said  William  Alexander ;  that  said 
Mary  A.  had,  for  the  purpose  of  defrauding  the  appellant 
assigned  her  interest  in  the  estate  of  said  William  to  the 
appellees  Manetta  GriflBith  and  William  A.  Wampler,  who 
were  the  children  of  said  Mary  A.,  for  the  sole  considera- 
tion of  love  and  afiection ;  that  said  Mary  A.  was  a  non-< 
resident  of  the  State  of  Indiana ;  that  the  first  instalment 
of  the  bequest  to  Mary  A.  was  due.  A  copy  of  the  note,  a 
copy  of  the  will,  and  a  copy  of  the  assignment  from  Mary 
A.  to  her  children  were  filed  with  the  complaint. 
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Prayer  that  the  claim  of  said  Mary  A.,  and  the  lien 
created  by  the  will  on  the  lands  of  the  appellant, 
be  satisfied  to  the  amount  of  appellant's  claim  against  the 
said  Mary  A.,  and  that  the  said  Manetta  Griffith  and  Wil- 
liam A.  Wampler  be  forever  enjoined  from  suing  the  ap- 
pellant or  his  co-executor  on  said  claim,  and  for  general 
relief. 

Appellees  demurred  separately  to  the  complaint  for  the 
want,  of  facts  sufficient  to  constitute  a  cause  of  action.  The 
demurrers  were  sustained  and  exception  entered. 

The  appellant  claims  that  the  circuit  court  erred  in  sus- 
taining the  demurrers  to  the  complaint. 

Much  learning  and  research  have  been  displayed  in  the 
argument  of  this  case,  and  the  brieis  of  counsel  have  ex- 
hausted every  possible  phase  of  the  question  raised  by  the 
demurrer  to  the  complaint,  and,  but  for  the  fear  of  loading 
the  reports  with  too  much  argument,  we  would  be  tempted 
to  copy  the  briefs  in  this  opinion  as  a  fair  expose  of  the  doc- 
trine of  equitable  set-off.  But  the  correctness  or  incorrectness 
of  the  ruling  of  the  circuit  court  on  the  demurrer  to  the 
complaint,  it  seems  to  us,  must  be  determined  by  the  ques- 
tion whether  the  note  given  by  Mary  A.  Wampler  to  the 
appellant  could  be  enforced  against  her,  she  being  a  mar- 
ried woman  at  the  time  of  its  execution.  If  the  note  could 
be  enforced  against  Mary  A.  Wampler,  then  the  other  facts 
averred  in  the  complaint  made  a  case  for  the  relief  prayed. 
If,  however,  the  note  could  not  be  enforced,  then  the  re- 
lief could  not  be  granted. 

It  was  the  settled  law  of  this  State,  until  the  passage  of 
the  act  of  March  25th,  1879,  that  the  contract  of  a  mar- 
ried woman  was  void.  Thomas  v.  Passage^  64  Ind.  106 ; 
Williams  v.  Wilbur,  67  Ind.  42. 

Wooden,  having  been  appointed  executor,  could  have  no 
rights,  by  virtue  of  such  appointment,  under  the  facts  stat- 
ed, that  he  would  not  have  had,  if  some  other  person  had 
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been  appointed  such  executor.  If  Wooden  had  not  been 
appointed  executor,  and  had  brought  suit  on  the  note  and 
agreement,  and  made  the  executors  parties,  and  asked  an 
order  that  the  amount  due  on  the  note  be  paid  to  him  by 
the  executors  out  of  the  bequest  to  Mary  A.  Wampler,  we 
think  the  action  could  not  have  been  maintained  ;  for,  the 
note  being  void,  no  judgment  could  have  been  recovered 
against  Mary  A.  Wampler  thereon,  and  of  course  no  order 
could  have  been  obtained  against  the  executors.  We  are 
unable  to  see  how  the  appointment  of  Wooden  as  one  of 
the  executors  of  William  Alexander  gave  him  any  greater 
legal  or  equitable  rights  than  he  would  have  had  without 
such  appointment. 

We  are  of  opinion  that  the  demurrer  was  properly  sus- 
tained to  the  complaint. 

The  judji^ent  is  affirmed,  at  the  costs  of  the  appellant. 


Avan  v.  Frey. 

PLSABiva. — Con^i>laint  upoti  Lease.  ^Demurrer, — A  complaint  by  tbe  les- 
fiee  upon  a  written  lease  for  certain  land,  which  avers  the  lease  made  be- 
tween the  parties,  alleges  that  it  is  lost  or  destroyed,  describes  the  land, 
states  how  the  rent  b  to  be  paid,  and  alleges  as  a  breach  that  the  defend- 
ant reftises  to  give  possession  of  the  land  to  the  plain tifE^  is  sufficient  upon 
demurrer  for  want  of  facts. 

Samk. — Destroyed  Lease. — Parol  Evidence  to  Prove  Oontenis. — "Where  the 
evidence  in  such  case  fehows  that  the  lease  was  deposited  with  a  third  per- 
son to  hold  for  the  parties,  and  that  the  defendant  obtained  possession 
thereof  from  the  depositary,  destroyed  it,  and  rented  the  land  to  another 
tenant,  the  admission  of  parol  evidence  to  prove  the  contents  of  the  lease 
is  not  erroneous. 

Samk. — Damtiffes.— Evidence.— "RYidence  tending  to  prove  the  amount  and 
value  of  the  crops  which  could  have  been  raised  on  the  land  in  each  of  the 
years  covered  by  the  lease,  with  a  view  of  laying  ground  for  damages,  is 
proper  to  go  to  the  court  trying  the  case. 
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Practice. — Motion  to  Strike  Out. — Supreme  Court — Error  in  overruling  a 
motion  to  strike  out  parts  of  a  pleading  is  not  available  in  the  Supreme 
Court. 

ExcBSsiVK  Damages. — For  damas;esheld  not  to  be  excessive,  see  opinion. 

From  the  Knox  Circuit  Court. 

H.  S.  Cauthorn  and  J.  M.  Boyle^  for  appellant. 
G.  G.  Reily^  W.  C.  Johnson  and  W.  C.  Niblack,  for  appel- 
lee. 

BiDDLE,  J. — Amended  fourth  paragraph  of  complaint 
— the  othei^paragraphs  not  being  in  the  record — ^by  the  ap- 
pellee, against  the  appellant,  upon  a  written  lease  for  cer- 
tain farm  lands  for  two  years  from  the  1st  day  of  March, 
1876. 

Averment  that  the  lease  was  lost  or  destroyed,  and 
therefore  could  not  be  made  an  exhibit ;  breach  that  the 
defendant  refused  to  give  possession  of  the  premises  to  the 
plaintiff  under  the  lease,  but  kept  him  out  of  possession  of 
the  same.  Demurrer  for  want  of  facts  overruled  to  the 
complaint ;  answer ;  denial ;  trial  by  the  court ;  finding 
for  the  plaintiff,  one  hundred  and  twenty-five  dollars ;  mo- 
tion for  a  new  trial  overruled;  exceptions  to  each  of  the 
rulings ;  judgment  on  the  finding  ;  appeal. 

First  assignment  of  error :  Overruling  a  demurrer  to 
the  first  paragraph  of  the  complaint.  There  is  no  such 
paragraph  in  the  transcript,  and  consequently  no  such 
question  in  the  record. 

Second  assignment  of  error :  Overruling  the  demurrer 
to  the  fourth  paragraph  of  the  complaint.  We  can  see  no 
objection  to  this  paragraph.  It  avers  a  written  lease  made 
between  the  parties,  describes  the  land,  states  how  the  rent 
is  to  be  paid,  and  alleges  as  breach  that  the  defendant  re- 
fused to  give  possession  of  the  land  to  the  plaintiff',  all  of 
which  is  well  pleaded. 

Third  assignment  of  error :  Overruling  a  motion  to 
strike  out  parts  of  the  fourth  paragraph  of  the  complaint. 
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There  is  no  available  error  in  such  ruling ;  this  we  have 
decided  so  often  that  we  have  ceased  to  give  the  reasons 
for  the  decision,  or  to  cite  authority  in  its  support. 

Fourth  and  last  assignment  of  error  :  Overruling  the 
motion  for  a  new  trial.  Under  this  assignment,  the  ap- 
pellant complains  of  the  introduction  of  parol  evidence  to 
prove  the  contents  of  the  lease.  The  evidence  shows  that 
the  written  lease  was  deposited  with  a  third  person  to  hold 
for  the  parties ;  that  the  defendant  obtained  possession  of 
the  lease  from  the  depositary,  took  it  away,  tore  it  in 
pieces,  and  rented  the  land  to  another  tenant.  Upon  this 
basis,  the  admission  of  parol  evidence  to  prove  the  contents 
of  the  lease  was  not  erroneous. 

The  appellant  also  complains  of  the  admission  of  evi- 
dence tending  to  prove  the  amount  and  value  of  the  crops 
which  could  have  been  raised  on  the  land  in  each  of  the 
two  years,  with  a  view  of  laying  grounds  for  damages. 
We  see  no  error  in  this.  The  evidence  was  proper  to  go 
to  the  court  trying  the  case. 

It  is  insisted  that  the  finding  is  excessive.  It  does  not 
appear  so  to  us.  We  think  the  damages  were  fairly  assessed. 
The  defendant  introduced  no  evidence. 

The  appellant  makes  a  point,  and  discusses  it  in  his 
brief,  concerning  the  refusal  of  the  court  to  tax  certain 
costs  to  the  plaintiff,  for  delay  in  amending  his  complaint. 
There  is  no  such  motion  in  the  record,  and  no  assignment 
of  error  presenting  such  question. 

There  is  no  error  in  the  record. 

The  judgment  is  affirmed,  at  the  costs  of  the  appellant. 


HuoHES  V.  Hinds. 

tfiBTAKB  IN  Judgment. — Correctio7i  at  Subsegtieni   Term,-^ Practice. — A      151     82 
mistake  in  computing  the  amount  due  upon  a  note,  and  carried  thence  in- 
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to  the  Judgment,  may  be  corrected  at  a  subBequent  term  of  court  on 
motion,  when  the  correction  depends  merely  upon  calculation  of  tlM 
amount  due  as  shown  by  the  record. 

From  the  Shelby  Circuit  Court. 

J,  B.  McFadden  and  J.  W.  Tomlinson,  for  appellant. 
0.  J.  Glessner  and  E.  S.  Stillwellj  for  appellee. 

WoRDEN,  J. — William  W.  Hinds  brought  an  action  in 
the  court  below,  against  John  Hughes,  to  foreclose  a  mort- 
gage given  to  secure  the  payment  of  several  promissory 
notes,  all  executed  by  Hughes  to  Hinds.  Copies  of  the 
mortgage,  and  of  the  notes  with  some  endorsements  of 
payments  thereon,  were  set  out  as  part  of  the  complaint  in 
that  action.  Hughes  pleaded  payment  only  in  that  action, 
and  the  cause  was  tried  by  the  court,  resulting  in  a  find- 
ing and  judgment  for  the  plaintiff  therein  for  something 
over  five  hundred  dollars.  But  there  was  a  mistake  made 
in  computing  the  amount  due  upon  the  notes  of  about 
three  hundred  dollars,  the  real  amount  due  being  over 
eight  hundred  dollars.  The  mistake  was  not  discovered 
until  after  the  expiration  of  the  term  of  the  court.  This 
was  a  motion  made  by  Hinds,  at  a  subsequent  term,  to  cor- 
rect the  mistake. 

Hughes  appeared  to  the  motion,  and  the  matter  was 
submitted  to  the  court,  who,  upon  hearing  the  evidence 
offered,  granted  the  motion  and  made  the  proper  correc- 
tion at  the  costs  of  Hinds.  From  this  action  of  the  court 
Hughes  appeals. 

It  appears  by  a  bill  of  exceptions  in  this  case,  that,  up- 
on the  trial  of  the  principal  action,  there  was  no  evidence 
offered  whatever  of  the  payment  pleaded  ;  hence  there  was 
nothing  to  do  but  compute  the  amount  due  upon  the  notes, 
deducting  the  payments  endorsed  thereon.  The  amount 
due  the  plaintiff  depended  simply  upon  calculation.  Upon 
that  trial  the  plaintiff* 's  attorney  produced  the  notes  and 
mortgage  and  Tianded  them  to  a  third  person  to   compute 
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the  amount  due  upon  them,  who  made  the  mistake  in  the 
computation ;  and,  when  the  amount  was  thus  erroneously 
computed,  it  was  named  to  the  court  as  the  amount  due, 
by  the  plaintiff's  attorney,  who  was  not  apprised  of  the 
mistake,  and  the  court  found  and  rendered  judgment  ac- 
cordingly. 

It  would  be  a  reproach  to  the  law,  if  such  a  mistake  could 
not  be  corrected.  There  was  ample  matter  of  record  by 
which  to  make  the  correction,  viz.,  the  copies  of  the  notes 
and  mortgage  filed  in  the  original  action,  admitted  because 
not  denied  by  the  defendant  therein  ;  and  the  correction 
depended  merely  upon  calculation  of  the  amount  due  as 
thus  shown  by  the  record. 

In  Latta  v.  Griffith,  57  Ind.  829,  it  was  held  that  a  mis- 
take in  the  description  of  a  note  in  the  complaint,  and  car- 
ried thence  into  the  judgment,  might  be  corrected  at  a  sub- 
sequent term  on  motion.  See,  also,  Miller  v.  Royce^  60  Ind. 
189,  and  cases  there  cited. 

The  judgment  below  is  affirmed,  with  costs^. 


The  State  v.  Brown  bt  al. 

Cbiicikal  LiLW. — Riot — Indictment — An  indictment  for  a  riot,  after  de- 
MTtbing  the  time  and  place  of  tbe  offence,  charged  that  B.,  L.  and  S. 
and  four  other  named  defendants,  *'  together  with  other  persons  whose 
names  are  to  the  grand  jurors  unknown,  did  then  and  there  unlawfully, 
riotously  and  in  a  violent  and  tumultuous  manner,  assemble  and  gather 
themselves  together,  with  force  and  arms«  to  wit,  clubs,  bells,  trumpets, 
tin  pans  and  cannon,  and  other  weapons,  and  then  and  there  unlawfullv 
and  riotously,  and  in  a  violent  and  tumultuous  manner,  made  a  great 
noise,  tumult  and  disturbance,  and  then  end  there  oontinued  the  same  for 
half  an  hour  or  more." 

Held,  that,  under  section  4  of  the  misdemeanor  act,  2  R.  S.  1876,  p  458,  the 
indictment  was  sufQcient. 

From  the  Grant  Circuit  Court. 
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T.  W.  Woolleriy  Attorney  General,  and  C.  W.  Watkins, 
Prosecuting  Attorney,  for  the  State. 

A.  Steele,  jft.  T.  St.  John,  L  VanDevanter  and  J.  W. 
Lacey,  for  appellees. 

HowK,  C.  J. — In  this  case  the  indictment  charged  that, 
on  the  80th  day  of  October,  1879,  in  Qrant  county,  Indiana, 
the  appellees,  John  H.  Brown,  David  Line  and  James 
Snyder,  and  four  other  named  defendants,  "together  with 
other  persons  whose  names  are  to  the  grand  jurors  un- 
known, did  then  and  there  unlawfully,  riotously  and  in  a 
violent  and  tumultuous  manner,  assemble  and  gather  them- 
selves together,  with  force  and  arms,  to  wit,  clubs,  bells, 
trumpets,  tin  pans  and  cannon,  and  other  weapons,  and 
then  and  there  unlawfully  and  riotously,  and  in  a  violent 
and  tumultuous  manner,  made  a  great  noise,  tumult  and 
disturbance,  and  then  and  there  continued  the  same  for 
half  an  hour  or  more." 

The  three  appellees  above  named.  Brown,  Line  and  Sny- 
der, moved  the  court  to  quash  the  indictment,  which  mo- 
tion was  sustained,  and  to  this  decision  the  State,  by  its 
attorney,  excepted.  The  court  rendered  judgment  dis- 
charging the  appellees,  and  frt)m  this  judgment  the  State, 
by  its  attorney,  prosecutes  this  appeal. 

The  decision  of  the  court  in  sustaining  the  appellees' 
motion  to  quash  the  indictment  is  assigned  as  error  by  the 
State,  and  this  error  presents  for  the  decision  of  this  court 
the  single  question  :  Do  the  facts  stated  in  the  indictment 
in  this  case  constitute  a  public  offence?  If  they  do,  the 
court  erred  in  sustaining  the  motion  to  quash  the  indict- 
ment ;  and.  if  they  do  not  constitute  a  public  offence,  then 
it  is  clear  that  the  indictment  was  correctly  quashed.  It  is 
manifest,  from  the  language  used  in  the  indictment,  the 
substance  of  which  we  have  given,  that  it  was  intended  to 
charge  the  appellees  and  the  other  named  defendants, 
therein  and  thereby,  with  the  commission  of  the  misde- 
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meanor  which  is  defined,  and  its  punishment  prescribed,  in 
section  4  of  the  misdemeanor  act  of  June  14th,  1852.  That 
section  provides  that, ''  If  three  or  more  persons  shall  do  an 
act  in  a  violent  and  tumultuous  manner,  they  shall  be 
deemed  guilty  of  a  riot,  and,  upon  conviction  thereof,  shall 
be  fined  not  exceeding  five  hundred  dollars  each,  to  which 
may  be  added  imprisonment  in  the  county  jail  for  any  time 
not  exceeding  three  months."     2  R.  S.  1876,  p.  458. 

The  appellees  have  not  seen  proper  to  furnish  this  court 
with  any  brief  or  argument  in  support  of  the  decision  of 
the  circuit  court,  and  we  confess  that  we  are  unable  to  dis- 
cern upon  what  grounds  the  court  held  that  the  indict- 
ment was  insufficient  and  must  be  quashed.  From  the 
character  of  the  instruments,  musical  and  otherwise,  men- 
tioned in  the  indictment,  we  may  reasonably  conclude,  we 
think,  without  injustice  to  the  appellees  and  their  code- 
fendants,  that,  at  the  time  and  place  named,  they  were 
probably  engaged  in  giving  a  "newly-wedded  pair"  that 
kind  of  a  concert  or  serenade  which  is  usually  called  a 
charivari.  Such  a  concert  is  usually  much  more  entertain- 
ing to  the  performers  than  it  is  to  the  audience,  and  when 
it  is  engaged  in  by  three  or  more  performers,  with  zeal  and 
earnestness,  it  may  often  be  denominated  as  a  riot,  and  the 
performers  therein  may  be  subjected  to  the  punishment 
prescribed  for  such  oiFence.  Bankus  v.  The  State,  4  Ind. 
114;  The  State  v.  Voshally  4  Ind.  St89  ;  Thayer  v.  The  State, 
11  Ind.  287 ;  Kiphart  v.  The  State,  42  Ind.  278. 

In  our  opinion,  the  indictment  in  the  case  at  bar  did  state 
facts  sufficient  to  constitute  a  public  offence,  and,  therefore, 
we  think  that  the  appellees'  motion  to  quash  it  ought 
not  to  have  been  sustained. 

The  judgment  is  reversed,  at  the  appellees'  costs,  and  the 
cause  is  remanded  with  instructions  to  overrule  their  mo- 
tion to  quash  the  indictment,  and  for  further  proceedings. 

Vol.  LXIX.— 7 
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Hawlby  V.  The  State,  ex  rel.  Fisk. 

Bastabdy. — Residence  of  Relatrix. — Proceedings  in  bastardy  in  this  State, 
except  as  otherwise  specially  provided,  are  governed  by  the  code  of  civil 
procedure  and  are  not  local  to  any  particular  county  on  account  of  the 
subject-matter  of  the  action.  It  is  not  necessary  that  the  relatrix  shall  be 
a  resident  either  of  the  county  or  State  in  which  the  proceedings  are  com- 
menced. 

Same. —  Where  Bastardy  Proceedings  Ckymnienced. — Residence  of  Defendant. — 
Ansioer  in  Abatement — Pleading. — Such  proceedings  must  be  commenced 
in  the  county  in  which  the  defendant  resides,  when  he  is  a  resident  of  the 
State.  "When  he  is  a  non-resident  of,  or  has  no  permanent  residence  in, 
the  State,  then  in  any  county  in  which  he  may  be  found.  Therefore,  to 
make  an  answer  in  abatement  good,  on  account  of  non -residence  in  the 
county  in  which  proceedings  in  bastardy  are  pending,  the  defend- 
ant must  show  himself  to  have  been  a  resident  of  some  other  county  of 
the  State  when  such  proceedings  were  commenced. 

SA'ii'K,'— Replevying  Judgment. — Appeal. — In  rendering  judgment  against  the 
defendant  in  a  bastardy  proceeding,  it  is  made  the  duty  of  the  court,  by 
section  16  of  the  bastardy  act,  to  require  him  to  replevy  the  judgment,  or 
in  default  to  be  committed  to  jail,  notwithstanding  an  appeal  bond  is  of- 
fered. The  order  requiring  the  judgment  to  be  replevied  is  but  a  part  of 
the  entire  judgment  from  which  the  appeal  is  prosecuted. 

Practice.—  Exception  to  Instruction^  when  Taken. — An  exception  may  be 
taken  to  an  instruction  at  any  time  before,  but  not  after,  the  verdict  is 
returned,  and  when  so  taken  will  be  deemed  to  have  been  reserved  at  the 
time  the  instruction  was  given. 

Same. —  What  Exception  not  Sufficient. — Where,  however,  after  the  jury  has 
retired  but  before  they  return  their  verdict,  the  court  being  still  in  session, 
the  attorneys  tor  the  defendant  take  the  instructions  from  the  judge's  desk, 
and  without  the  knowledge  of  the  court  write  on  the  margin  of  an  instruc- 
tion, *'  Given  and  excepted  to  by  the  defendant,*'  to  which  tbey.sign  their 
names,  and  return  the  instructions  to  the  judge's  desk,  and  next  morning, 
after  the  minutes  of  the  preceding  day  have  been  read,  and  after  the  jury 
have  returned  their  verdict  and  been  discharged,  and  after  notice  of  a 
motion  for  a  new  trial  has  been  given,  call  the  attention  of  the  court  to 
the  memorandum  made  on  said  instruction,  such  acts  do  not  amount  to  a 
legal  exception k 

From  the  Union  Circuit  Court. 

T.  W.  Bennett  and  B.  Burke,  for  appellant. 
•/.  Yaryan,  J.  W.'  Conaxoay  and  J.  L.  Yaryan^  for  ap- 
pellee. 
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KiBLACK,  J. — This  was  a  prosecution  by  the  State,  on  the 
relation  of  Mary  E.  Fisk,  against  Marcellus  M.  Hawley, 
for  bastardy,  and  was  commenced  before  a  justice  of  the 
peace  of  Union  county. 

The  defendant  was  not  found  in  the  county,  and  the  jus- 
tice proceeded  to  hear  and  determine  the  cause  in  his  ab- 
sence. After  hearing  the  evidence,  the  justice  adjudged  the 
defendant  to  be  the  father  of  the  bastard  child,  and  trans- 
mitted the  papers,  with  a  transcript  of  his  judgment,  to 
the  clerk  of  the  court  below,  in  which  latter  court  the  cause 
was  docketed  for  trial. 

The  defendant  entered  a  special  appearance  in  the  cir- 
cuit court,  and,  upon  cause  shown  by  affidavit,  moved  to 
dismiss  the  action,  but  the  motion  was  overruled.  He 
then  pleaded  in  abatement  of  the  action,  that,  at  the  time 
of  the  commencement  of  it  before  the  justice,  as  well  as  at 
the  time  of  the  filing  of  the  papers  and  transcript  in  the 
circuit  court,  both  he  and  the  relatrix  were  non-residents, 
not  only  of  Union  county,  but  of  the  State  of  Indiana. 
The  plaiutiiF  demurred  to  this  answer,  and  the  court  sus- 
tained the  demurrer. 

A  jury  found  that  the  defendant  was  the  father  of  the 
child,  and,  after  overruling  a  motion  for  a  new  trial,  the 
court  rendered  judgment  on  the  verdict,  fijdng  at  the  same 
time  as  a  part  of  the  judgment  the  amount  to  be  paid  for 
the  maintenance  of  such  child,  and  the  instalments  in 
which  such  amount  should  be  paid,  and  requiring  the  de- 
fendant to  replevy  the  judgment,  or  in  default  to  be  com- 
mitted to  the  county  jail. 

Upon  the  announcement  of  the  judgment  against  him, 
the  defendant  prayed  an  appeal  to  this  court  and  of- 
fered then  and  there  to  execute  an  appeal  bond  in  place 
of  replevying  the  judgment,  but  the  court  nevertheless  re- 
qnired  him  to  replevy  the  judgment,  or  to  be  committed 
to  jail,  and  in  pursuance  of  such  requirement  he  replev- 
ied the  judgment  before  executing  his  appeal  bond. 
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Errors  are  assigned  upon  the  refusal  of  the  court  to  dis- 
miss the  action,  upon  the  sustaining  of  the  demurrer  to 
the  answer  in  abatement,  upon  the  overruling  of  the  mo- 
tion for  a  new  trial,  and  upon  the  decision  of  the  court  re- 
quiring the  defendant  to  replevy  the  judgment,  notwith- 
standing his  offer  to  execute  an  appeal  bond  instead 
thereof. 

The  appellant's  motion  to  dismiss  the  action  was  found- 
ed upon  the  same  alleged  facts  afterward  set  up  in  his 
answer  in  abatement,  and  consequently  the  first  and  sec- 
ond errors  involve  the  same  questions,  only  in  different 
forms. 

Proceedings  in  bastardy,  except  as  otherwise  specially 
provided,  are  governed  by  the  code  of  civil  procedure, 
and  are  not  local  as  to  any  particular  county  on  account  of 
the  subject-matter  of  the  action.  2  R.  S.  1876,  p. 
657,  sec.  6  ;  /rf.,p.  44,  sec.  28.  There  is  nothing  either  in 
the  code  or  in  the  bastardy  act  requiring  the  relatrix  to 
be  a  resident  either  of  the  county  or  State  in  which 
the  proceedings  are  commenced.  Such  proceedings,  being 
transitory  in  their  character,  must,  under  the  code,  be  com- 
menced in  the  county  in  which  the  defendant  resides  when 
he  is  a  resident  of  the  State.  When  he  is  a  non-resident 
of,  or  has  no  permanent  residence  in,  the  State,  then  in  any 
county  in  which  he.  may  be  found.  2  R.  S.  1876,  p. 
46,  sec.  33.  Therefore,  to  make  an  answer  in  abatement 
on  account  of  non-residence  in  the  county  in  which  pro- 
ceedings in  bastardy  are  pending  against  him  good,  the  de- 
fendant must  show  himself  to  have  been  a  resident  of  some 
other  county  of  the  State  when  such  proceedings  were 
commenced.  This  the  answer  before  us  failed  to  show, 
and  was,  for  that  reason,  bad  upon  demurrer. 

It  is  insisted  that,  of  the  series  of  instructions  given  by 
the  court,  the  one  known  as  No.  6  was  erroneousl}-  given, 
and  that  for  tliat  cause  a  new  trial  ought  to  be  granted. 


NOVEMBER  TERM,  1879  101 

Hawlcy  v.  The  State,  ex  rel.  Fisk. 

The  record  informs  us  that,  after  the  instructions  had 
been  read  to  the  jury,  and  after  the  jury  had  retired  to 
their  room,  but  before  they  had  returned  their  verdict,  the 
court  being  still  in  open  session,  the  defendant's  attorneys 
took  the  instructions  from  the  judge's  desk,  and,  without 
any  notice  to  or  knowledge  of  the  court,  wrote  on  the 
margin  of  instruction  No.  6  the  words,  "  Given  and  ex- 
cepted to  by  the  defendant,"  signing  their  names  thereto 
as  attorneys  for  the  defendant,  and  returning  the  instruc- 
tion to  the  judge's  desk ;  that  next  morning,  after  the 
minutes  of  the  preceding  day  had  been  read,  and  after  the 
jury  had  returned  their  verdict  and  had  been  discharged, 
and  after  notice  of  a  motion  for  a  new  trial  had  been  giv- 
en, the  attention  of  the  court  was  first  called  to  the  meiipi- 
orandum  made  on  the  margin  of  instruction  No.  6,  as 
above  stated,  and  to  the  fact  that  an  effort  had  been  made 
to  reserve  an  exception  to  that  instruction. 

"  An  exception  is  an  objection  taken  to  a  decision  of  the 
court  upon  a  matter  of  law."  2  R.  S.  1876,  p.  175,  sec. 
342. 

To  make  such  an  objection  effective  as  an  exception,  it 
must  be  addressed  to,  and  brought  to  the  attention  of,  the 
court  at  the  time  the  decision  complained  of  is  made,  so 
that  the  court  may  have  the  opportunity  of  at  once  recon- 
sidering its  decision,  if  it  shall  come  to  the  conclusion  that 
the  objection  is  well  taken,  or  so  that,  in  the  event  the  ob- 
jection is  overruled,  it  may  be  able  to  know  that  an  ex- 
ception has  been  reserved. 

The  court  trying  a  case  may  be  required  to  embrace  in  a 
proper  bill  of  exceptions  every  material  matter  occurring 
at  the  trial,  but  it  necessarily  follows  that  it  could  only  be 
required  to  certify  to  such  proceedings  as  came  within  its 
knowledge  and  as  involved  some  judicial  action  on  its  part. 
An  exception  may  be  taken  to  an  instruction  at  any 
time  before  the  verdict  is  returned,  and,  when  so  taken,  the 


102  SUPREME  COURT  OF  INDIANA 

Hornby,  Trustee,  v.  The  State,  ex  rel.  Conn  et  al. 

exception  will  be  deemed  to  have  been  reserved  at  the 
time  the  instruction  was  given.  Vaughn  v.  Ferrallj  57 
Ind.  182.  But  such  an  exception  can  not  be  taken  after 
the  verdict  has  been  returned. 

Our  conclusion  is,  that,  in  legal  contemplation,  no  ex- 
ception was  taken  by  the  appellant  to  instruction  No.  6 
complainedof  by  hira,  and  that  consequently  no  question 
arises  upon  that  instruction  here. 

As  to  the  remaining  error,  it  is  only  necessary  to  say 
that,  in  rendering  judgment  against  the  appellant,  it  was 
made  the  duty  of  the  court,  by  section  15  of  the  bastardy 
act,  to  require  him  to  replevy  the  judgment,  or  in  default 
to  be  committed  to  jail.  The  order  requiring  the  appel- 
lant to  replevy  the  judgment  was  but  a  part  of  the  entire 
judgment  from  which  this  appeal  is  prosecuted,  and  fol- 
lowed as  a  natural  consequence  of  what  had  preceded  it. 

We  see  no  ftrror  in  the  record. 

The  judgment  is  affirmed,  with  costs. 


_  Hornby,  Trustee,  v.  The  State,  ex  rel.  Conn  et  \l. 

69    lO-il 

\26_m  Yahtiw. -^Oiml  and  Sehool  Toumskips.—Mandaie.'-Demurrer.^VndeT  the 

1^   2^  law  of  this  State,  the  civil  township  and  the  school  township  are  distinct 

!HJ^  municipal  corporations,  covering  the  same  territory,  but  dissimilar  in  all 

166  300  other  respects,  except  that  the  trustee  of  the  civil  township  is  ex  officio  the 

m~  102  trustee  of  the  school  township.    The  civil  township  has  not  the  power  to 

il\m  ^^.j^  school-houses  or  to  contract   for  the  building  thereof  within  the 

township  ;  and  a  complaint  against  the  trustee  of  such  township  for  a 
mandate,  locompel  him  to  build  a  school  house  in  a  certain  district  there- 
m,  is  bad  on  demurrer.  Such  a  proceeding  must  be  brought,  if  at  alL 
against  the  trustee  of  the  school  township. 

From  the  Vaiiderhnrsrh  Superior  Court. 

S.  R.  Horvhrook  and  T?'.  H.  Gudgel,  for  appellant. 
W,  F.  Smithy  for  appellee?.. 
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HowK,  C.  J. — ^In  this  case  the  appellee's  relators,  "for 
themselves  aud  on  behalf  of  the  patrons  of  school  district 
No,  7,  in  Center  township,"  in  Vanderburgh  county,  Indi- 
ana, sued  for  a  peremptory  mandate  to  compel  the  appel- 
lant, George  W.  Hornby,  the  trustee  of  said  township,  to 
proceed  to  the  erection  of  a  certain  school-house  in  said 
school  district  No.  7.  It  does  not  appear  from  the  recoi-d 
that  any  alternative  mandate  was  issued  in  the  cause,  but 
the  appellant  appeared  therein  and  demurred  for  the  want 
of  sufficient  facts  to  the  relators'  verified  complaint,  which 
demurrer  was  oven'uled  by  the  court,  and  to  this  rulingthe 
appellant  accepted.  He  then  answered  in  two  paragraphs, 
of  which  the  first  was  a  general  denial,  and  the  second  was 
a  special  defence.  To  the  second  paragraph  of  answer  the 
appellees  replied  by  a  general  denial. 

The  issues  joined  were  tried  by  the  court,  and  a  finding 
was  made  for  the  appellee's  relators.  The  appellant's  mo- 
tions for  a  new  trial  and  in  arrest  of  judgment,  in  the  or- 
der named,  having  each  been  overruled  and  his  exception 
entered  to  each  of  these  decisions,  the  court  rendered  judg- 
ment on  its  finding  for  a  peremptory  mandate,  as  prayed 
for  in  the  relators'  verified  complaint. 

The  following  decisions  of  the  court  below  have  been  as- 
agned  as  errors  by  the  appellant,  in  this  court : 

1.  The  overruling  of  his  demurrer  to  the  relators'  com,- 
plaint ; 

2.  The  overruling  of  his  motion  for  a  new  trial ; 

8.  The  overruling  of  his  motion  in  arrest  of  judgment; 
and, 

4.  In  rendering  judgment  for  a  mandate  against  him, 
whereas  the  judgment  should  have  been  in  his  favor,  and 
for  the  dismissal  of  the  relators'  complaint. 

The  first  and  third  of  these  alleged  errors  present  for  de- 
dnon  the  question  of  the  sufficiency  of  the  facts  stated  in 
the  relators'  verified  complaint  to  entitle  them  to  the  relief 


104  SUPREME  COURT  OP  LNDIANA. 


Hornby,  Trustee,  v.  The  State,  ex  ret.  Conn  tt  aL 

prayed  for  therein.  We  hardly  think  that  it  is  necessary 
for  us  to  give  any  extended  summary  of  the  allegations  of 
fact  in  the  relators'  verified  complaint  in  this  opinion,  for 
the  title  of  the  cause  and  the  prayer  of  the  complaint  for 
relief  are  sufficient  to  show  that  the  appellee's  relators  did 
not  state  a  cause  of  action  against  the  appellant.  It  will 
be  observed,  from  the  title  of  the  case  and  from  what  we 
have  already  said  in  regard  to  it,  that  the  relators  brought 
this  suit  against  the  appellant,  the  trustee  of  the  civil,  no^ 
the  school,  township,  to  compel  him  as  the  trustee  of  such 
civil  township,  to  erect  a  certain  school-house  WMthin  its 
territorial  limits.  In  the  case  of  Carmichael  v.  Lawrence^ 
47  Ind.  554,  it  was  decided  by  this  court  that  civil  town- 
ships were  not  authorized  by  law,  in  this  State,  to  contract 
for  the  building  of  school-houses.  If  the  civil  township 
has  not  the  power,  as  it  certainly  has  not,  under  the  law, 
to  build  school-houses  or  contract  for  the  building  thereof, 
within  the  township  limits,  it  would  seem  to  follow  neces- 
sarily that  the  trustee  of  such  township  ought  not  to,  and 
could  not,  be  compelled  by  mandate  or  other  legal  process 
to  build  or  to  contract  for  the  building  of  such  school- 
houses  within  his  township.  Under  the  statutes  of  this 
State,  Center  Township,  the  civil  corporation,  and  "Center 
School  Township,"  the  school  corporation,  are  distinct  mu- 
nicipal corporations,  covering  precisely  the  same  territory, 
but  being  utterly  dissimilar  in  all  other  respects,  except 
that  the  trustee  of  the  civil  township  is  ex  officio  the  trustee 
of  the  school  township.  Within  that  territory  the  powers, 
rights  and  franchises  of  the  school  corporation  are  supreme 
and  exclusive  over  its  school-houses  and  other  school  prop- 
erty, and  its  school  revenues  both  for  tuition  and  for  spe- 
cial purposes.  In  connection  with  these  matters,  neither 
the  civil  corporation  nor  its  trustee,  as  such,  has  by  law 
any  duty  to  perform,  nor,  under  the  law,  any  power  or  au- 
thority to  act,  in  the  premises. 
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Yet  all  the  allegations  of  the  complaint  relate  to  the  ap- 
pellant's conduct  and  actions  as  the  trustee  of  the  civil 
township,  and  to  the  financial  condition  of  the  civil  corpo- 
ration and  its  ability  to  build  the  school-house,  which  the 
relators  sought  by  mandate  to  compel  the  appellant  to 
build.  If  the  facts  stated  in  the  verified  complaint  had 
been  made  applicable  to  the  school  corporation,  and  had 
been  sufficient  to  show  a  cause  of  action  against  the  appel- 
lant as  the  trustee  of  that  corporation,  a  point  which  we 
need  not  decide,  it  is  certain,  we  think,  that  the  facts  al- 
leged, as  they  appear  in  the  complaint,  were  not  sufficient 
to  constitute  a  cause  of  action  against  him  as  the  trustee  of 
the  civil  corporation,  and  therefore  his  demurrer  thereto, 
for  the  want  of  sufficient  facts,  ought  to  have  been  sustain- 
ed. This  view  of  the  question  is  fully  sustained  by  a  num- 
ber of  recent  decisions  of  this  court.  McLaughlin  v.  Shelby 
Township,  52  Ind.  114;  Sims  v.  McClure,  52  Ind.  267 ;  The 
City  of  Huntington  v.  Day,  55  Ind.  7;  Jackson  Township  v. 
Barnes,  55  Ind.  136 ;  Wright  v.  Stockman,  59  Ind.  65 ; 
Utica  Township  v.  Miller,  62  Ind.  280 ;  Jarvis  v.  Shelby 
Township,  62  Ind.  257 ;  and  Harrison  Township  v.  Mc- 
Gregor,  67  Ind.  880. 

For  the  reasons  given,  we  are  of  the  opinion  that  the 
facts  stated  in  the  relators'  complaint,  in  the  case  now  before 
lis,  were  not  sufficient  to  constitute  a  cause  of  action  in 
their  favor  against  the  appellant  as  the  trustee  of  Center 
Township,  the  civil  corporation  ;  and  he  was  not  sued  in 
this  action  as  the  trustee  of  Center  School  Township,  the 
school  corporation.  The  court  erred,  we  think,  in  over- 
ruling the  appellant's  demurrer  to  the  complaint,  and  his 
motion  in  arrest  of  judgment.  Our  conclusion  in  regard 
to  the  sufficiency  of  the  complaint  renders  it  unnecessary 
for  as  to  consider  or  decide  any  of  the  questions  arising 
under  the  other  alleged  errors. 


/ 
/ 
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The  judgment  is  reversed,  at  the  appellees'  costs,  and 
the  cause  is  remanded  with  instructions  to  sustain  the  de- 
murrer to  the  relators'  complaint,  and  for  further  proceed- 
ings not  inconsistent  with  this  opinion. 


Marlet  v.  Hornadat. 

Pbactick. — Bill  of  Exceptions, — Substituting  New  Bill  after  Appeal, — ^Wbere, 
after  a  transcript  containing  a  bill  of  exceptions  is  filed  in  the  Supreme 
Court,  the  appellee,  by  a  suit  in  the  court  below  for  that  purpose,  against 
the  appellant,  secures  an  order  striking  the  original  bill  of  exceptions  from 
the  record,  upon  the  ground  that  it  was  imperfect  and  had  been  improp- 
erly certified  to,  and  substituting  a  new  bill  instead  thereof,  which  new 
bill  is  ordered  to  be  filed  as  of  the  date  of  the  original  bill,  and  to  be  cer- 
tified to  the  Supreme  Court,  and  a  transcript  thereof  is  accordingly  filed 
in  such  court,  such  new  bill  of  exceptions  is  properly  in  the  record. 

From  the  Hendricks  Circuit  Court. 

J.  V.  Hadley^  for  appellant. 
L.  M.  Campbelly  for  appellee. 

Scott,  J. — ^Hornaday  sued  Marley  and  Hopwood  as  part- 
ners, and  alleged  that  he  had  bought  of  them  five  hundred 
bushels  of  corn,  at  and  for  the  price  of  seventy  cents  per 
bushel;  that  he  had  paid  them  three  hundred  and  fifty 
dollars ;  that  corn  raised  in  price,  after  the  purchase,  to 
eighty  cents  per  bushel ;  that  they  refused  to  deliver  the 
corn  or  to  pay  back  the  money. 

There  were  issues  of  fact  formed  by  an  answer  of  Marley, 
and  a  denial  thereof  by  Hornaday.  Hopwood  made  no  de- 
fence. There  was  a  trial  by  the  court,  finding  for  Horna- 
day, and,  overa  motion  for  a  new  trial,  final  judgment  was 
rendered  on  the  finding.  Marley  appealed  to  this  court, 
and  sixty  days  were  given  in  which  to  file  his  bill  of  ex- 
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ceptions.  Before  the  time  expired,  Marley  filed  his  bill  of 
exceptions,  properly  certified  by  the  judge  of  the  Hendricks 
Circuit  Court.  A  transcript  containing  this  bill  of  excep- 
tions was  filed  in  this  court  on  the  22d  day  of  August, 
1877.  Upon  this  record  error  was  assigned  by  Marley, 
that  the  court  erred  in  overruling  his  motion  for  a  new 
trial,  and  that  the  complaint  did  not  state  facts  sufiicieut 
to  constitute  a  cause  of  action. 

On  the  23d  day  of  November,  1877,  Hornaday  filed  a 
complaint,  in  the  Hendricks  Circuit  Court,  against  Mar- 
ley, in  which  he  alleged  that  the  bill  of  exceptions,  which 
had  been  signed  by  the  judge,  was  imperfect,  and  had  been 
improperly  certified  to  by  the  judge,  in  vacation,  under 
mistake  and  misapprehension,  and  praying  to  have  this 
bill  of  exceptions  stricken  from  the  record  and  a  proper 
bill  of  exceptions  substituted.  Marley  appeared  to  this 
proceeding,  and  filed  an  answer.  There  was  a  trial  by  the 
court,  and  finding  for  appellee,  Hornaday,  and  the  original 
bill  of  exceptions  was  ordered  to  be  stricken  from  the  rec- 
ord and  a  new  bill  of  exceptions  substituted  instead  there- 
of, and  the  new  bill  was  ordered  to  be  filed  as  of  the  date 
of  the  original  bill.  On  the  17th  day  of  May,  1878,  on  mo- 
tion of  Hornaday,  the  new  bill  of  exceptions  was  ordered 
to  be  certified  to  this  court,  which  was  done,  and  a  tran- 
script of  the  new  bill  of  exceptions  was  filed  in  this  court 
on  the  17th  day  of  May,  1878. 

Two  questions  are  presented : 

First.  Is  this  second  bill  of  exceptions  properly  a  part 
of  the  record  ? 

Becond.  If  it  is  properly  in  the  record,  does  the  evi- 
dence sustain  the  finding  of  the  circuit  court  ? 

It  is  the  opinion  of  the  court' that  the  new  bill  of  excep- 
tions is  properly  in  the  record,  and  the  evidence  therein 
Bet  forth  sustains  the  finding  and  judgment  of  the  court. 

The  judgment  is  affirmed,  at  the  costs  of  the  appellant. 
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Plsabing. — Defence^,— Duplicity. — The  defendant  has  a  right  to  plead,  in 

(SO   106  one  paragraph  of  answer,  a  separate  defence  to  each  of  the  claims  set  up 

in  the  complaint,  and  in  doing  so  he  does  not  make  the  paragraph  double. 

1^   124  Duplicity  arises  in  an  answer  where  two  or  more  defences  are  pleaded  to 

00   lOg  the  same  matter. 

IIL^^       Same. — Practice, — Afo^um  to  Strike  Out,— Demurrer. — The  sufficiency  of  the 
146   670  allegations  of  a  paragraph  of  answer  pleaded  to  the  whole  complaint    is 

iS   2^  tested,  not  by  a  motion  to  strike  out,  but  by  a  demurrer  for  want  of  suf- 

,"  flcient  facts. 

I166  30  EviDKNCK. — Insanity, — Non-Expert  Witnesses. — The  opinions  of  non-expert 
witnesses,  as  to  a  person's  unsoundness  of  mind,  are  competent  evidence, 
they  having  stated  the  grounds  of  such  opinions. 
Insanity.  —  Inquest.  —  Attorney's  Fees. — Guardian. — Contract. — Practice. 
In  a  proceeding  to  have  a  person  adjudged  to  bo  of  unnaind  mind 
and  to  secure  the  appointment  of  a  guardian  for  such  person,  it  l»  the  duty 
of  the  guardian,  under  section  5,  2  R  S.  1876,  p.  600,  to  pay,  out  of  the  as- 
sets or  property  of  the  ward,  reasonable  attorney's  fees  to  the  attorney  em- 
ployed to  conduct  the  inquest ;  but  no  specific  contract  in  relation  there- 
to, made  before  the  determination  of  the  inquest,  can  bind  the  estate  of  the 
ward  beyond  the  reasonable  value  of  the  services  thus  rendered  ;  and,  in 
an  action  therefor  by  the  attorney  against  the  guardian,  where  the  com- 
plaint is  so  framed  as  to  permit  a  recovery  of  what  such  services  were 
worth,  it  is  not  necessary  to  prove  an  alleged  agreement  to  pay  a  particu- 
lar sum. 

From  the  Hendricks  Circuit  CDurt. 
C.  C.  Nave,  for  appellants. 

WoRDBN,  J. — Action  by  the  appellant,  against  the  ap- 
pellees, as  principal  and  surety,  upon  the  bond  of  David 
Newlin  as  guardian  of  McCarty  Burchani,an  insane  person. 

There  were  two  paragraphs  of  complaint.  The  first  al- 
leged, in  substance,  as  a  breach  of  the  bond,  tliat,  on  the 
15th  day  of  January,  1876,  the  said  McCurty  Burcham 
was,  and  now  is,  indebted  to  the  relators  in  the  sum  of  two 
hundred  and  twenty-five  dollars  for  services  rendered  said 
Burcham  before  he  was  declared  a  person  of  unsound 
mind,  as  attorneys  in  bringing  and  prosecuting  two  suits 
in  the  Hendricks  Circuit  Court  in   his  favor,  and  against 
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Franklin  Burcliam,  and  for  services  rendered  as  attorneys 
of  the  defendant  David  Newlin,  guardian  of  said  McCarty 
Biircham,  in  prosecuting  the  proceeding  by  which  the  lat- 
ter was  adjudged  to  be  a  person  of  unsound  mind,  and  in 
bringing  and  prosecuting  a  suit  in  the  Hendricks  Circuit 
Court  for  the  sale  of  the  real  estate  of  said  ward  in  the 
name  of  his  said  guardian,  and  in  reporting  the  sale  of  the 
laud  to  the  court,  which  amount  remains  unpaid  except  as 
to  fifty  dollars ;  that  the  said  guardian  has  received  of 
money  belonging  to  his  said  ward  the  sum  of  two  thou- 
sand dollars ;  that  said  Newlin,  after  having  informed  the 
Hendricks  Circuit  Court,  in  his  application  for  the  sale  of 
the  real  estate  of  his  said  ward,  that  he  was  indebted  to  the 
relators  in  the  sum  of  one  hundred  and  fifty  dollars,  and 
after  having  been  frequently  requested  by  the  relators  to 
pay  the  said  sum  of  two  hundred  and  twenty-five  dollars 
due  them,  although  ordered  by  the  judge  of  the  Hendricks 
Circuit  Court,  on,  etc.,  to  show  cause,  on,  etc.,  why  he  should 
not  pay  the  amount  claimed  by  them  to  be  due,  and  al- 
though he  had  the  means  of  his  ward  in  his  hands  suffi- 
cient for  that  purpose,  hath  hitherto  failed  and  refused  to 
pay  the  same. 

The  second  paragraph  alleged,  by  way  of  assigning  a 
breach  of  the  condition  of  the  bond,  that  Newlin,  as  such 
guardian,  was  indebted  to  the  relators  in  the  sum  of  one 
hundred  dollars  for  their  services  as  attorneys  in  prosecut- 
ing a  proceeding  in  the  Hendricks  Circuit  Court,  on  the 
complaint  of  said  Newlin  against  said  McCarty  Burcham, 
charging  him  with  being  a  person  of  unsound  mind,  for 
which  services  Newlin  agreed  to  pay  the  relators  the  sum 
of  fifty  dollars,  and  in  bringing  a  suit  in  the  court  to  pro- 
cure an  order  for  the  sale  of  the.  real  estate  of  said  ward  to 
pay  off  his  indebtedness,  and  in  reporting  the  sale  of  the 
land  to  the  court,  which  services  were  worth  one  hundred 
dollars  in  addition  to  one  hundred  and  twentv-five  dollars 
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due  the  relators  from  said  ward  for  services  rendered  him 
as  attorneys  in  prosecuting  certain  suits  in  his  favor  in  the 
Hendricks  Circuit  Court,  against  his  sou  Franklin  Burch- 
am,  which  moneys  remain  due  and  unpaid,  although 
Newlin  was,  on,  etc.,  ruled  by  the  judge  of  the  Hendricks 
Circuit  Court  to  show  cause,  on,  etc.,  why  he  did  not  pay 
over  to  the  relators  the  money  claimed  by  them  to  be  due 
from  the  estate  of  said  ward,  and  though  the  relators  have 
demanded  the  same. 

The  defendants  demurred  to  each  paragraph  of  the  com- 
plaint for  want  of  sufficient  facts,  but  the  demurrer  was 
overruled  and  exception  taken.    They  then  answered  : 

let.    By  general  denial. 

2d.    Payment. 

3d.  As  follows :  ^^  That,  as  to  so  much  of  said  claim  as 
is  founded  upon  services  rendered  said  McCarty  Burcham 
aQ  his  attorneys  before  the  appointment  of  the  defendant 
Newlin  as  his  guardian,  these  defendants  say,  that  at  the 
time  of  the  employment  of  said  relators  by  said  Burcham, 
and  at  the  time  of  the  rendition  of  the  services  claimed  for, 
the  said  McCarty  Burcham  was  a  person  of  unsound  mind 
and  incapable  and  incompetent  to  make  a  contract ;  and, 
as  to  the  remainder  of  the  claim  sued  for,  the  defendants 
say  that  the  same  was  fully  paid  and  satisfied  long  before 
the  commencement  of  this  suit.*' 

The  relators  moved  to  strike  out  so  much  of  the  third 
paragraph  of  answer  as  related  to  the  unsoundness  of  mind 
of  said  McCarty  Burcham,  on  the  ground  that  the  matter 
was  irrelevant,  and  that  the  paragraph  was  double,  but  the 
motion  was  overruled,  and  the  relators  excepted.  Issue ; 
trial  by  jury ;  verdict  and  judgment  for  the  defendants. 

The  errors  assigned  are  based  upon  the  ruling  of  the 
court  in  overruling  the  motion  to  strike  out  as  above  no- 
ticed, and  in  overruling  the  relators'  motion  for  anew  trial. 

The  paragraph  of  answer  was  not  open  to  the  objection 
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of  duplicity.  It  pleaded  the  unsoundness  of  mind  of  Mc- 
Carty  Burcham  as  a  defence  to  the  claim  of  the  relators  for 
services  rendered  him  ;  and  payment  as  to  the  residue  of 
their  claim.  There  was  but  one  defence  pleaded  by  the 
paragraph  to  any  one  part  of  the  claim  of  the  relatora. 

The  complaint  set  up  three  classes  of  claims  in  favor  of 
the  relators,  viz. :  First,  for  services  rendered  McCarty 
Burcham  before  he  was  adjudged  to  be  of  unsound  mind ; 
second,  for  services  rendered  for  Newlin  in  the  proceeding 
in  which  Burcham  was  found  to  be  of  unsound  mind  ;  and, 
third,  for  services  rendered  Newlin,  as  such  guardian,  after 
his  appointment. 

The  defendants  had  a  right  to  plead,  in  one  paragraph 
of  answer,  a  separate  defence  to  each  of  the  claims  thus  set 
up,  and  in  doing  so  they  did  not  make  the  paragraph 
double,  inasmuch  as  but  one  defence  is  pleaded  to  the  same 
claim.  Duplicity  arises  in  an  answer  where  two  or  more 
defences  are  pleaded  to  the  same  matter. 

The  method  of  pleading  adopted  is  in  harmony  with 
common  law  principles  of  pleading,  and  is  not  inconsistent 
with  the  code.  Thus,  it  is  said  in  Stephen  on  Pleading,  by 
Heard,  p.  256 :  "  So  the  plea^  though  it  must  not  contain 
several  answers  to  the  whole  of  the  declaration,  may  nev- 
ertheless make  distinct  answers  to  such  parts  of  it  as  relate 
to  different  matters  of  claim,  or  complaint.  Thus,  in  the 
preceding  example  of  duplicity  in  a  plea  in  bar,  if  tlie 
case  were  a  little  varied, — and  the  defendant  being  charged 
with  putting  five  beasts  on  the  common,  had  pleaded  that 
A.  and  B.  had  respectively  rights  of  common  there,  and 
that  he,  as  the  servant  of  A.,  put  in  two  of  the  beasts  in  re- ' 
spect  of  Aw  common  right,  and  as  the  servant  of  B.,  put  in 
three,  in  respect  of  A25  common  right, — there  would  no  lon- 
ger be  duplicity ;  for  he  pleads  the  several  titles,  not  as  sev- 
eral answers  to  the  same  subject  of  claim  or  complaint, 
but  as  distinct  answers  to  different  matters  of  complaint, 
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arising  in  respect  of  different  cuttle."     See,  also,  Parker  v. 
Farkerj  17  Pick.  236. 

The  matter  in  respect  to  the  unsoundness  of  mind  of 
Burcham  was  not  irrelevant,  but  it  is  urged  that  the  alle- 
gations in  that  respect  were  not  sufficient  to  bar  the  right 
of  the  relators  to  recover  for  their  services  rendered  to 
him,  and,  therefore,  the  motion  to  strike  out  should  have 
prevailed.  But  a  motion  to  strike  out  was  not  the  proper 
mode  of  testing  the  sufficiency  of  the  allegations.  See  the 
case  of  The  Indianapolis  Piano  Manufacturing  Co.  v.  Cacen, 
58  Ind.  258,  and  authorities  there  cited.  A  demurrer  to  the 
paragraph,  for  want  of  sufficient  facts,  would  have  raised 
the  question,  because  it  was  pleaded  to  the  whole  com- 
plaint, and,  if  not  good  as  to  the  entire  complaint,  such  de- 
murrer should  have  been  sustained. 

The  paragraph  pleaded  the  unsoundness  of  mind  of 
Burcham  as  to  part  of  the  mattere  alleged  in  the  complaint, 
and  payment  as  to  the  residue,  and  must  have  been  good  as 
to  the  whole,  in  order  to  withstand  a  demurrer  for  want  of 
sufficient  facts.  There  was  no  error  committed  in  over- 
ruling the  motion  to  strike  out. 

We  come  to  the  motion  for  a  new  trial. 

On  the  trial  of  the  cause,  the  defendants  introduced  two 
witnesses,  who  were  non-professional  pereons,  by  each  of 
whom  they  proved  facts  and  circumstances  tending  to 
show  the  unsoundness  of  mind  of  McCarty  Burcham  about 
the  time  of  the  services  performed  by  the  relators  for  him, 
and  proved  by  the  witnesses  respectively  that  in  their  opin- 
ion he  was  of  unsound  mind.  This  is  objected  to  by  the 
appellant,  but  the  opinions  of  the  witnesses,  though  not 
experts,  were  competent,  they  having  stated  the  grounds 
•  of  such  opinions.  Doe  v.  Reagan^  5  Blackf.  217 ;  1  Greenl. 
Ev.  492,  sec.  440,  note  4. 

The  court  gave  to  the  jury  the   following  charge,  viz. : 

"  A  part  of  the  services  sued  for  was  the  procurement  of 
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the  verdict  of  insanity  and  the  appointment  of  the  guardi- 
an, for  which  they  were  to  have  the  agreed  price  of  fifty 
dollars.  The  question  is  not  before  you  as  to  the  value.  If 
the  relators  are  entitled  to  recover  at  all,  they  are  entitled 
to  recover  it  all.  If  the  defendant  Newlin  did  not  agree 
to  pay  fifty  dollars  for  this  service,  the  relators  are  entitled 
to  recover  nothing  for  the  same ;  whether  such  an  agree- 
ment was  made  is  submitted  [for  you]  to  pass  on  and  de- 
termine it." 

Whether  the  guardian  would  be  liable  on  his  bond  to 
the  relators,  for  any  or  all  of  th«  claims  sued  for,  is  a  ques- 
tion not  here  made  in  the  case  by  the  appellees,  and  we 
make  none.  The  charge  assumes  that  he  would  be  thus 
liable  for  the  services  of  the  relators  in  conducting  the  pro- 
ceedings on  the  inquest  of  insanity,  if  he  promised  to  pay 
a  specified  sum  therefor. 

We  think  it  clear  that  it  was  the  duty  of  the  guardian 
to  pay  the  relators  for  such  services  out  of  the  assets  or 
property  of  the  ward.  The  statute  provides  that,  "  When- 
ever a  guardian  shall  be  appointed  for  any  person  of  un- 
sound mind,  he  shall  pay  the  expenses  of  such  trial,  but  if 
the  jury  find  that  such  person  is  not  of  unsound  mind, 
then  the  court  shall  give  judgment  against  the  person 
making  the  complaint  for  the  costs."  2  R.  S.  1876,  p.  600, 
sec.  5.  This  section  has  been  construed  to  require  the  guar- 
dian to  pay  reasonable  attorney's  fees  to  the  attorney  em- 
ployed to  conduct  the  inquest.  Brownlee  v.  Switzer^ 
49  Ind.  221.  But  we  think  the  court  erred  in  charg- 
ing that  the  relators  could  not  recover  for  such  services  at 
all,  unless  they  proved  the  alleged  agreement  to  pay  fifty 
dollars  therefor. 

The  first  paragraph  of  the  complaint,  it  seems  to  us,  was 

80  framed  as  to  allow  the  relators  to   recover  what   those 

services  were  reasonably  worth ;  and  we  do  not  think  that 

Kewlin  could,  before   the  termination  of  the  inquest  and 

Vol.  LXIX.— 8 


114  SUPREME  COURT  OF  INDIANA. 


lies  et  al,  v.  Martin. 


bis  appointment  as  guardian,  make  a  specific  contract  for 
such  attorney's  fees  that  would  bind  the  estate  of  his  ward. 
The  property  of  the  ward  could  not  be  bound  for  anything 
more  than  the  reasonable  value  of  the  services  thus  ren- 
dered, whatever  contract  may  have  been  made  in  relation 
thereto  before  the  inquest  by  the  person  subsequently  ap- 
pointed guardian.  The  door  was  open,  therefore,  for  the 
relators  to  recover  whatever  their  services  in  that  respect 
were  worth. 

The  judgment  below   is  reversed,  with    costs,  and  the 
cause  remanded  for  a  new  trial. 


Ilbs  et  al.  v.  Martin. 

Pleading. — Fraud. — An  averment  .of  fraud,  to  have  force,  must  state  the 
facts  constituting  the  fraud. 

SxpRESS  Trust. — Potcer  in  TniHecs  to  Sell  and  Convey, — THtle  of  Vendee. — 
Consideration, — Under  an  express  trust,  with  power  to  sell  and  convey,  it 
is  not  necessary  that  the  trustee  should  apply  to  a  court  to  authorize  the 
sale,  nor  to  give  bond  unless  required,  for  the  execution  of  the  trust ;  nor 
can  the  title  in  the  vendee  be  questioned  for  want  of  consideration. 

8JM1R,—Aei  of  1875.— The  act  of  February  4th,  1876,  1  R.  S.  1876,  p.  917, 
^oes  not  seem  to  affect  express  trusts  with  a  power  in  the  trustee  to  sell 
and  convey. 

From  the  Howard  Circuit  Court. 

W.  M.  Waters^  M.  Bell  and  if.  McDowell^  for  appellants. 
L.  M.  Conn,  for  appellee. 

BiDDLE,  J. — Complaint  by  the  appellee  to  quiet  his  title 
to  certain  real  property,  against  the  appellants. 

The  plaintiff*  avers  that  he  holds  title  to  the  land  by  deed 
of  warranty  from  Stephen  B.  lies  and  Elizabeth  lies,  his 
wife,  dated  the  26th  day  of  February,  1877.  The  defend- 
ants, in  their  answer,  set  up  title  to  the  same  land  by  deed 
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of  warranty  from  Stephen  B.  Ilea,  dated  the  25th  day  of 
July,  1872.  The  deed  to  the  defendants  contains  the  fol- 
lowing reservation,  inserted  immediately  after  the  descrip- 
tion of  the  land :  '^  Except  abont  9  acres  out  of  the  N.  E. 
corner  of  said  tract,  which  is  conveyed  to  said  E.  lies,  sub- 
ject to  the  life-estate  of  the  said  grantor,  he  to  retain  the 
absolute  right  to  occupy,  use  and  control  said  land  for  his 
own  use  and  benefit  daring  his  natural  life,  and,  if  thought 
best  by  him,  the  right  to  sell  and  dispose  of  the  same  for  and 
on  behalf  of  said  grantors,  they  to  have  the  proceeds  of 
said  sale  at  the  death  of  said  grantor."  It  is  averred  that 
this  deed  was  duly  recorded  in  Howard  county  on  the  Slst 
day  of  January,  1872.  This  date  is  probably  erroneous, 
as  the  deed  could  not  have  been  recorded  before  it  was 
made ;  but  the  averment  is  that  it  was  recorded  before  the 
plaintiff  obtained  his  deed  to  the  land.  It  is  also  alleged 
that  the  plaintiff,  confederating  with  Stephen  B.  lies,  ob- 
tained said  deed  fraudulently,  without  any  consideration. 

The  answer  remaining  in  the  record  consists  of  two  para- 
graphs numbered  the  second  and  third,  but  they  are  not 
different  in  legal  effect.  Each  is  pleaded  by  all  of  the  de- 
fendants, except  Stephen  B.  lies  and  Elizabeth  lies,  who 
were  defaulted.  A  demurrer  for  the  want  of  facts  was 
sustained  to  each  paragraph,  and  judgment  rendered  qui- 
eting the  title  in  the  plaintiffs,  and  perpetually  enjoining 
the  defendant  from  asserting  title  to  said  lands.    Appeal. 

The  substance  of  the  defence  set  up  against  the  com- 
plaint is,  that  the  plaintiff  obtained  his  deed  with  a  full 
knowledge  of  the  appellants'  title  to  the  land,  and  without 
the  consent  of  the  appellants ;  that  the  deed  to  the  plain- 
tiff was  made  without  procuring  any  order  of  the  court  to 
make  the  same,  and  without  giving  bond  by  the  said  Ste- 
phen B.  lies  for  the  faithful  performance  of  the  trust,  or 
for  the  security  of  the  proceeds  and  purchase-money  for  the 
land ;  that  said  conveyance  has  not  been  approved  or  con- 
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firmed  by  any  court;  that  the  plaiiitift'  has  paid  wo  valua- 
ble consideration  for  the  land  ;  that,  besides  the  land,  Ste- 
phen B.  lies  is  wholly  insolvent,  and  that  the  sale  of  the 
laud  to  the  plaintiff  is  not  for  the  interest  of  the  defend- 
ants ;  all  of  which  was  well  known  to  the  plaintiff  at  the 
time  the  sale  was  made.     Wherefore,  etc. 

"We  may  at  once  say  that  the  averment  of  fraud  in  the 
answer  states  no  facts  constituting  fraud,  but  merely  a 
conclusion  ;  it  therefore  has  no  force.  Nor  can  we  per- 
ceive any  defence  in  the  other  facts  alleged  in  the  answer. 
The  deed  to  the  appellants  makes  Stephen  B.  lies  their 
trustee  of  an  express  trust,  with  the  optional  power  to 
sell  or  not  sell,  for  their  benefit.  Under  an  express  trust 
with  power  to  sell  and  convey,  it  is  not  necessary  that  the 
trustee  should  apply  to  a  court  to  authorize  the  sale,  nor 
to  give  bond  unless  required  for  the  execution  of  the  trust. 
Kor  can  the  title  in  the  vendee  be  questioned  for  want  of 
consideration.  Besides  all  this,  the  title  to  the  plaintiff*  is 
good  beyond  doubt  during  the  life  of  Stephen  B.  Des  ;  for 
this  reason,  if  for  no  other,  the  demurrers  to  the  answers 
were  properly  sustained.  What  rights  the  appellants  may 
have,  if  any,  to  the  proceeds  of  the  sale  at  the  death  of  Ste- 
phen B.  lies,  is  not  a  question  before  us.  We  do  not  see 
wherein  the  court  erred.  See  act  of  June  17th,  1852, 1  R. 
S.  1876,  p.  915. 

We  do  not  think  this  case  comes  within  the  act  of  Feb- 
ruary  4th,  1875, 1  R.  S.  1876,  p.  917-  That  act  does  not 
seem  to  affect  express  trusts,  with  a  power  in  the  trustee  to 
sell  and  convey.  Weaver  v.  The  Trustees  of  the  WabcLsh  and 
Erie  Canaly  28  Ind.  112 ;   Thiebaud  v.  Dufour,  54  Ind.  820. 

The  judgment  is  afiirmed,  at  the  costs  of  the  appellants. 
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Buchanan,  Adm'r,  v.  Lbb  et  ux. 

OOBTRAcr. — Nudum  Pactum, — HtLsband  and  Wife. — Common  Law  Rule  as  to 
Wif^s  Personal  Etiate,—  Vested  Bight — Pleading, — Complaint  against  B., 
■8  the  administrator  of  the  estate  of  S.,  to  re-cover  money.  'In  the  first 
paragiaph  it  was  alleged,  in  substance,  that  in  1844  C,  the  plaintiff's 
mother,  intermarried  with  S.  ;  that  at  the  time  of  said  marriage  G.  had  in 
her  poftBession,  of  her  own  separate  estate,  a  certain  sum  of  money  ;  that, 
by  an  agreement  then  and  there  made  between  them,  8.,  the  husband,  re- 
ceived said  money  under  a  promise  and  contract  to  pay  the  same,  with 
interest,  to  the  plaintiff  at  the  death  of  her  said  mother  ;  that  afterward 
said  mother  died,  and,  after  her  death,  in  1876,  said  S.  also  died,  leaving  said 
sum  of  money  and  interest  due  to  the  plaintiff  and  unpaid.  A  second  par- 
agraph of  complaint  differed  from  the  first  in  this,  that  it  alleged  that  said 
8.  received  said  money  from  his  wife,  the  plaintiff's  mother,  upon  his  prom, 
ife  to  pay  the  same  to  the  plaintiff  upon  her  arrival  at  the  age  of  twen- 
ty-one years,  but  that  the  money  was  not  paid  at  said  time  nor  since. 

Beld^  that  the  complaint  is  insufficient. 

Held,  also,  that  by  the  common  law,  which  was  the  law  of  this  State  on  the 
subject  in  1844,  the  personal  estate  and  money,  owned  and  possessed  by  a 
feme  sole,  at  the  time  of  her  marriage,  at  once  became  the  absolute  prop- 
erty of  the  husband,  and  for  this  reason  the  agreement  counted  upon  in 
the  complaint  was     nudum  pactum, 

Held^  also,  that  section  5  of  the  act  of  1858, 1  B.  S.  1876,  p.  412,  n.  2,  chang- 
ing the  common  law  rule  in  the  above  respect,  did  not  in  any  manner  im- 
pair the  vested  right  of  S.  in  the  money  sued  for. 

Peactics. — Supreme  Court, — The  sufficiency  of  a  complaint  may  be  ques- 
tioned for  the  first  time  in  the  Supreme  tk>urt,  but  an  assignment  of  error 
that  ^'The  complaint  does  not  state  facts  sufficient  to  constitute  a  cause  of 
action,*'  only  calls  in  question  the  sufficiency  of  the  complaint  as  an  en- 
tirety, and,  if  one  paragraph  be  sufficient,  the  error  is    not  well  assigned. 

Prom  the  Montgomery  Circuit  Court. 

P.  S.  Kennedy  and  W.  T.  Brushy  for  appellant. 

HowK,  C.  J. — The  appellee  Drusilla  A.  Lee  sued  the 
appellant,  in  a  complaint  of  two  paragraphs,  for  the  recov- 
ery of  a  certain  sum  of  money  alleged  to  be  due  her  from 
the  estate  of  the  appellant's  intestate,  George  Shumaker, 
deceased.  An  answer  and  reply  were  filed,  putting  the 
case  at  issue,  and  a  trial  of  the  cause  by  a  jury  resulted  in 
a  verdict  for  said  appellee,  assessing  her  damages  in  the 
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sum  of  seventeen  hundred  and  sixty-four  dollars.  The  ap- 
pellant's motion  for  a  new  trial  having  been  overruled,  and 
his  exception  entered  to  this  decision,  the  court  rendered 
judgment  on  the  verdict  for  said  appellee. 

In  this  court  the  appellant  has  assigned  the  following 
errora : 

1.  The  complaint  does  not  state  facts  sufficient  to  con- 
stitute a  cause  of  action  ; 

2.  The  court  below  erred  in  overruling  appellant's  mo- 
tion for  a  new  trial ;  and, 

3.  The  court  had  no  jurisdiction  of  the  subject-matter 
of  the  action. 

1.  The  sufficiency  of  the  complaint  was  not  questioned 
in  the  circuit  court,  either  by  demurrer  or  by  a  motion  in 
arrest  of  judgment,  but  the  objection  thereto  is  presented 
for  the  first  time  in  this  court.  This  procedure  is  author- 
ized by  section  54  of  the  practice  act,  2  E.  S.  1876,  p.  59 ; 
but  it  is  settled  that  the  assignment  as  error  of  the  insuffi- 
ciency of  the  complaint  does  not  call  in  question  the  suffi- 
ciency of  the  paragraphs  separately,  but  of  the  complaint 
as  an  entirety.  It  follows,  therefore,  that  if  either  para- 
graph of  the  appellee's  complaint,  in  this  case,  stated  facts 
sufficient  to  constitute  a  cause  of  action,  the  first  alleged 
error  would  not  be  well  assigned  or  available  for  any  pur- 
pose, even  if  the  other  paragraph  were  wholly  insufficient. 
Caress  v.  Foster ^  62  Ind.  145. 

In  the  first  paragraph  of  her  complaint  the  appellee 
Drusilla  A.  Lee  alleged,  in  substance,  that,  about  the  year 
1844,  one  Leah  Casner,  then  the  appellee's  mother,  inter- 
married with  said  George  Shumaker,  since  deceased ;  that, 
at  the  time  of  said  marriage,  the  said  Leah  had,  of  her  own 
separate  estate,  in  her  own  possession,  the  sum  of  six  hun- 
dred and  fifty  dollars  in  money;  that,  by  an  agreemeat 
then  and  there  made  by  and  between  the  said  Leah  and 
her  said  husband,  George  Sliumaker,  the  said  Shumaker 
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received  said  money  under  the  promise  and  contract  to  pay 
the  same,  with  six  per  cent,  interest  thereon,  to  the  appel- 
lee Drusilla  A.  Lee  at  the  death  of  said  Leah  Shumuker; 
that  the  said  George  Shumaker  received  the  said  sum  of 
money  under  the  said  agreement  and  promise ;  that  after- 
ward, and  before  the  death  of  said  Leah  Shumaker,  the  ap- 
pellee Drusilla  A.  Lee  arrived  at  the  age  of  twenty-one 
years,  and  married  her  coplaintiiF,  George  Lee,  whom  she 
made  her  coplaintiif  only  because  he  was  her  husband  ; 
that  afterward  the  said  Leah  Shumaker  died,  and  after 
her  death,  on  the  7th  day  of  November,  1876,  the  said 
George  Shumaker  also  died,  leaving  the  said  sum  of  mon- 
ey, with  the  accumulated  interest  thereon,  due,  unpaid  and 
owing  to  the  appellee  Drusilla  A.  Lee ;  and  that  the  ap- 
pellant had  been  duly  appointed  and  qualified  and  was  act- 
ing as  the  administrator  of  said  decedent's  estate.  Where- 
fore, etc. 

The  second  paragraph  of  the  complaint  differs  from  the 
first  paragraph  only  in  this,  that  it  is  alleged  in  said  sec- 
ond paragraph  that  the  said  George  Shumaker  received 
the  said  sum  of  money  from  his  wife,  the  appellee's  moth- 
er, the  said  Leah  Shumaker,  upon  his  agreement  and 
promise  to  pay  the  same,  with  six  per  cent,  interest  there- 
on, to  the*^appellee  Drusilla  A.  Lee,  upon  her  arrival  at 
the  age  of  twenty-one  years ;  that  afterward  the  said  ap- 
pellee had  become  twenty-one  years  of  age,  and  had  after- 
ward intermarried  with  her  coplaintiff,  the  said  George 
Lee :  but  that  the  said  sum  of  money,  with  the  accumu- 
lated interest  thereon,  had  not  been  paid  to  the  appellee 
Drusilla  A.  Lee,  either  by  said  George  Shumaker  in  his 
lifetime,  or  bv  his  administrator  since  his  death. 

'  at 

In  both  of  the  paragraphs  of  the  complaint,  it  is  distinct- 
ly alleged  that  the  sum  of  money  mentioned  therein,  at  the 
time  of  the  marriage  of  said  Leah  Casner  with  appellant's 
intestate,  George  Shumaker,  in   the  year   1844,  was   the 
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money  of  said  Leah  Casiier,  of  her  own  separate  estate  and 
in  her  own  possession.  Upon  the  facts  thus  allQged,  it  is 
earnestly  insisted  by  the  appellant's  counsel  that,  by  the  law 
of  this  State,  as  it  then  existed,  the  absolute  title  to  and  own- 
ership of  the  s^id  sum  of  money,  so  held  and  possessed  by 
the  said  Leah,  was  vested  immediately,  upon  and  by  virtue 
of  her  marriage,  in  her  husband,  the  said  George  Shuma- 
ker ;  and  that,  for  this  reason,  the  agreement  and  promise 
of  the  said  George,  declared  upon  in  each  paragraph  of  the 
appellee's  complaint,  were  a  mere  nudum  factum,  had  no 
binding  force  or  validity,  and  gave  her  no  cause  of  action 
against  the  said  George  in  his  lifetime,  or  against  the  ap- 
pellant as  the  administrator  of  his  estate  after  his   death. 

It  seems  to  us  that  this  position  is  well  taken.  By  the 
common  law,  the  personal  estate  and  money  owned  and 
possessed  by  a  feme  sole  at  the  time  of  her  marriage,  by 
virtue  of  her  marriage  and  upon  the  happening  of  that 
event,  at  once  became  and  were  the  absolute  property  of 
her  husband.  At  the  time  of  the  marriage  of  said  Leah 
Casner  with  the  appellant's  intestate,  George  Shumaker, 
in  the  year  1844,  the  common  law  was  the  law  of  this 
State  on  the  subject  now  under  consideration.  It  is  clear, 
therefore,  that,  under  the  allegations  of  each  paragraph  of 
appellee's  complaint,  the  sum  of  money  mentioned  therein, 
by  the  law  of  this  State  in  1844,  was  the  money  of  said 
George  Shumaker,  and  not  of  his  wife,  Leah  Shumaker ; 
and  that  the  agreement  and  promise  counted  upon  in  each 
paragraph  were  his  naked  agreement  and  promise  to  pay 
his  own  money,  and  not  the  money  of  his  wife,  to  said  ap- 
pellee. Such  agreement  and  promise,  by  the  law  in  force 
at  the  time,  were  invalid  and  of  no  binding  force,  and  con- 
stituted no  cause  of  action.  Miller  v.  Blackburn^  14  Ind.  62. 

The  common  law  rule,  as  we  have  stated  it,  whereby  the 
personal  estate  and  money  held  and  possessed  by  a  feme 
sole  in  her  own  right,  at  the  time  of  her  marriasre,  became 
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and  were  at  ouce,  upon  and  by  virtue  of  her  marriage,  the 
absolute  property  of  her  husband,  remained  in  force  and 
unchanged,  as  the  law  of  this  State  on  that  subject,  until 
the  Legislature,  by  section  5  of  an  act  passed  in  1853,  which 
section  became  a  law  of  the  State  on  the  24th  day  of  July, 
1853,  and  has  since  been  in  force,  enacted  a  rule  which 
was  utterly  inconsistent  with,  and  therefore  abrogated,  the 
said  common  law  rule.  By  said  section  5  it  was  provided 
that  **The  personal  property  of  the  wife  held  by  her  at  the 
time  of  her  marriage,  or  acquired  during  coverture  by  de- 
scent, devise,  or  gift,  shall  remain  her  own  property  to  the 
same  extent  and  under  the  same  rules  as  her  real  estate  so 
remains,"  etc,  1  R.  S.  1876,  p.  412,  note  2.  The  right  and 
property  of  said  George  Shumaker  in  the  sum  of  money 
held  and  possessed  by  his  wife,  Leah,  at  the  time  of  their 
marriage  in  1844,  had  vested  and  become  absolute  long  be- 
fore the  said  section  5  of  the  aforesaid  act  of  1853  became 
a  law  of  this  State,  and  therefore  it  is  clear,  we  think,  that 
the  enactment  of  said  section  5,  and  the  change  in  the  law 
thereby  made,  could  not  and  did  not,  in  any  manner,  im- 
pair, defeat  or  destroy  the  vested  right  and  property  of 
said  George  Shumaker  in  the  sum  of  money  which  his  wife, 
as  alleged,  had  owned  and  possessed  as  her  own  separate 
estate  at  the  time  of  their  marriage.  Holland  v.  Moody ^ 
12  Ind.  170. 

For  the  reasons  given,  we  are  of  the  opinion  that  the 
complaint  of  the  appellee  Drusilla  A.  Lee,  in  this  case,  did 
not  state  facts  sufficient  to  constitute  a  cause  of  action. 
This  conclusion  renders  it  unnecessary  for  us  to  consider  or 
decide  any  question  arising  under  either  of  the  other  al- 
leged errors. 

The  judgment  is  reversed,  at  the  appellees'  costs,  and 
the  cause  is  remanded  for  further  proceedings  not  incon- 
sistent with  this  opinion. 
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Balser  et  ux.  V,  Wood. 

Sxt*Oft. — Requisites  of.— A  demand,  to  be  admissible  as  a  set  off,  must  be 
held  by  the  defendant  at  the  time  the  suit  was  commenced. 

Sams. — By  Surety  who  pays  Debt  of  Principal. — A  surety  who  pays  the  debt 
of  his  principal,  after  the  commencement  of  an  action  against  him  by  the 
principal,  can  not  set  off  that  payment  in  such  aetion. 

From  the  Henry  Circuit  Court. 

M.  E.  Forkner,  for  appellants. 

J.  Brown,  J.  T.  Mellette  and  M.  L.  Bundyy  for  appellee. 

NiBLACK,  J. — This  action  was  commenced  on  the  26th 
day  of  January,  1877,  by  Albert  Wood,  against  Samuel 
Balser  and  Elizabeth  Balser,  his  wife,  and  the  object  of  the 
action  was  to  obtain  a  judgment  against  Samuel  Balser  for 
an  alleged  balance  of  unpaid  purchase-money  of  a  tract  of 
land,  and  to  enforce  a  vendor's  lien  as  against  both  defend- 
ants. At  the  February  term,  1877,  of  the  court  below, 
there  was  a  judgment  by  default  for  four  hundred  and  fifty- 
three  dollars,  supplemented  by  an  order  enforcing  a  ven- 
dor's lien  upon  the  land.  At  the  November  term,  1877,  the 
default  was  s^t  aside,  and  the  defendants  were  permitted 
to  plead  to  and  defend  the  action.  At  the  February  term, 
1878,  the  defendants  answered  in  three  paragraphs : 

1.  In  general  denial ; 

2.  Payment ; 

8.  A  set-off  in  favor  of  Samuel  Balser  for  goods,  wares 
and  merchandise  sold  to,  and  money  paid  to  the  use  of, 
the  plaintiff,  amounting  in  all  to  six  hundred  dollars.  Is- 
sue; trial  by  a  jury;  verdict  for  the  plaintiff  for  three 
hundred  dollars,  and  judgment  on  the  verdict,  again  sup- 
plemented by  an  order  enforcing  a  vendor's  lien  upon  the 
land. 

On  the  trial  the  defendant  Samuel  Balser  offered  to 
prove,  m  support  of  his  set-off,  that,  on  the  23d  day  of  De- 
cember, 1876,  he  signed   a  note  for  fifty  dollars,  payable 
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BiDety  days  after  date  to  the  First  National  Bank  of  New- 
castle,  as  surety  for  the  plaintiff,  and  that,  on  the  12th  day. 
ot  January,  1877,  he  signed  another  note  for  one  hundred 
dollars,  payable  forty-five  days  after  date  to  the  Citizens' 
Bank  of  Hagerstown,  also  as  surety  for  the  plaintiff;  also 
that,  after  the  default  had  been  set  aside,  and  before  the 
filing  of  the  answer  in  this  cause,  he  had  been,  as  such 
surety,  compelled  to  pay,  and  had  paid,  both  of  said  notes, 
offering  at  the  same  time  to  read  the  notes,  thus  claimed  to 
have  been  paid,  in  evidence  as  a  part  of  the  proposed  proof. 
The  court,  however,  refused  to  permit  the  proposed  evi- 
dence to  be  introduced,  and  whether  in  so  ruling  the  court 
decided  correctly  constitutes  the  only  question  for  our  de- 
cision here. 

A  demand,  to  be  admissible  as  a  set-off,  must  be  held 
by  the  defendant  at  the  time  the  suit  was  commenced.  2 
E.  S.  1876,  p.  62,  sec.  57. 

The  supposed  contingent  liability  which  Balser  incurred 
as  surety  on  the  notes  offered  in  evidence  did  not,  we  think, 
constitute  a  demand  held  bv  him  at  the  time  of  the  com- 
mencement  of  the  suit,  within  the  meaning  of  the  statute 
above  cited. 

Waterman  on  Set-Off,  at  page  87,  sec.  73,  says :  "  A 
demand  in  the  defendant's  favor,  accruing  subsequent  to 
the  commencement  of  the  suit  from  a  liability  incurred  be- 
fore, is  not  a  legal  set-oft'. 

**  Therefore  in  an  action  on  a  note  the  defendant  can 
not  set  off  a  liability  incurred  before  the  commencement 
of  the  action  against  which  the  plaintiff  was  bound  to 
indemnify  him,  unless  the  defendant  paid  the  demand  pre- 
vious to  the  bringing  of  the  action. 

"  So,  likewise,  a  surety  who  pays  the  debt  of  his  princi- 
pal, after  the  commencement  of  an  action  against  him  by 
the  principal,  can  not  set  oft'  that  payment  in  such  action." 

The  rule  thus  laid  down  by  Waterman  is  well  supported 


124  SUPREME  COURT  OF  INDIANA. 

The  State  v.  Allen. 

by  authority,  and  is  in  harmony  with  our  statute  concern- 
ing set-oflfe,  referred  to  as  above.  Claflin  v.  DawsoUy  58  Ind. 
408 ;  Convery  v.  Langdon,  66  Ind.  311.  These  authorities 
are  decisive  of  the  question  submitted  to  us,  against  the  apt 
pellants. 
The  judgment  is  affirmed^  with  costs* 


The  Statb  r.  Allen. 

Criminal  Law. — Professional  OambUr. — Indictment— Motion  to  Q^ash^ 
An  indictment  under  section  8  of  tbe  act  of  March  16tb,  1877,  Actsl^yT, 
Spec.  Sess.,  p.  81,  after  stating  the  time  and  place,  alleged  that  the  defend- 
ant "  did  unlawfully  frequent  a  house  where  gambling  is  permitted,  at 
said  county  and  State,  contrary  to  the  form,"  etc. 

Heldy  that  the  indictment  was  defective  for  not  charging  the  purpose  of  the 
defendant  in  fVequenting  the  house  where,  etc ,  and  that  a  motion  to 
quash  was  properly  sustained. 

From  the  Posey  Circuit  Court. 

T.   W.  Woollen^  Attorney  General,  and  W.  H.  GudgeUy 
Prosecuting  Attorney,  for  the  State. 
E.  M.  Bpencer,  for  appellee. 

Scott,  J. — 

Indictment. 

"  State  of  Indiana )  Posey  Circuit  Court,  January  term, 
V.  V  1880. 

Thomas  Allen."   j  Indictment  for  being  a  srambler. 

"  State  of  Indiana,  Posey  County,  ss  : 

"  The  grand  Jurors  for  the  county  of  Posey,  and   State 

of  Indiana,  upon  their  oath  present,  that  Thomas  Allen,  on 

the  11th  day  of  January,  1880,  and  on   divers  other  days 

prior  to  the  day  of  making  this  presentment,  and  within 

two  years  last  past,  did  unlawfully  frequent  a  house  where 

gambling  is  permitted,  at  said  county  and  State,  contrary 
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to  the  form  of  the  statute  in  such  cases  made  and  provided 
and  against  the  peace  and  dignity  of  the  State  of  Indiana/' 

The  defendant  moved  to  quash  this  indictment,  and  the 
motion  was  sustained,  to  wliich  ruling  the  State  excepted, 
and  now  asks  the  judgment  and  opinion  of  this  court  upon 
the  ruling  of  the  circuit  court. 

The  section  of  the  statute  under  which  this  indictment 
was  found  is  as  follows  : 

"Sec.  3.  Any  person,  who,  for  the  purpose  of  gaming 
with  cards  or  otherwise,  travels  about  from  place  to  place, 
or  shall  frequent  any  place  where  gambling  is  permitted, 
shall  be  deemed  a  professional  gambler."  Acts  1877,  Spec. 
Bess.,  p.  81. 

We  are  of  opinion  that  the  ruling  of  the  circuit  court  was 
correct.  The  indictment  was  defective  for  not  charging 
the  purpose  of  the  said  Thomas  Allen  in  frequenting  the 
place  or  house  where,  etc.  Howard  v.  The  State,  64  Ind.  516. 

The  judgment  is  affirmed. 


BuELL  V.  The  State. 

Gbiminal  Law. — Appeal  to  Supreme  Courts  How  Taken. — Notice. — An  ap- 
peal in  a  criminal  cause,  during  term  time,  is  not  authorized  by  stat- 
ute, and,  though  prayed  for  and  granted  in  open*  court,  such  appeal  will 
not  dispense  with  the  notices  required  by  section  152  of  the  criminal  code, 
which  notices  constitute  the  appeal. 

^Aia.^When  Transcript  must  be  Filed. — ^Under  section  151  of  the  criminal 
code,  upon  appeal  to  the  Supreme  Court,  the  transcript  must  be  filed 
therein  within  thirty  days  after  such  appeal  is  taken. 

From  the  Porter  Circuit  Court. 

T.  J.  Memfield  and  E.  D.  Crumpacker,  for  appellant. 

T,  W.  Woollen,  Attorney  General,  and  A.  F.  Ayres,  for 
the  State 
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HowK,  C.  J. — This  was  a  prosecution,  upon  affidavit  and 
information,  against  the  appellant,  for  the  alleged  unlaw- 
ful sale  of,  to  wit,  one  gill  of  intoxicating  liquor  for  the  price 
of  ten  cents,  to  a  certain  named  person  who  was  then  and 
there  in  a  state  of  intoxication.  The  appellant's  motion  to 
quash  the  information  against  him  was  overruled  by  the 
court,  and  to  this  ruling  he  excepted,  and  having  been  ar- 
raigned on  said  information,  for  plea  thereto,  he  said  that 
he  was  not  guilty.  The  cause  was  tried  by  a  jury,  and  a 
verdict  was  returned  finding  the  appellant  guilty  as 
charged,  and  assessing  his  fine  in  the  sum  of  ten  dollars. 
The  appellant's  motion  for  a  new  trial,  and  his  motion  in 
arrest  of  judgment,  were  each  overruled  by  the  court,  and 
to  each  of  these  rulings  he  excepted,  and  thereupon  the 
court  rendered  judgment  against  the  appellant  upon  the 
verdict  of  the  jury,  and  from  this  judgment  this  appeal  is 
now  here  prosecuted. 

Errors  have  been  assigned  by  the  appellant  in  this  court 
which  call  in  question  the  several  decisions  of  the  circuit 
court  adverse  to  him. 

On  behalf  of  the  State,  a  motion  has  been  interposed  to 
dismiss  this  case  upon  the  following  grounds  : 

1.  Because  the  appeal  was  not  taken  in  the  mode  pre- 
scribed by  the  statute ;  and, 

2.  Because  the  transcript  of  the  cause  was  not  filed  in 
this  court  within  the  time  limited  by  the  statute. 

In  section  152  of  the  criminal  code  of  this  State,  it  is 
provided  that  *'  An  appeal  is  taken  by  the  service  of  a  no- 
tice upon  the  clerk  of  the  court  where  the  judgment  was 
rendered,  stating  that  the  appellant  appeals  from  the  jiidg- 
ment.  If  taken  by  the  defendant,  a  similar  notice  must 
be  served  upon  the  prosecuting  attorney."  2  R.  S.  1876, 
p.  411.  In  the  case  at  bar,  it  does  not  appear  that  the  ap- 
pellant has  served  any  notice  of  his  intended  and  attempt- 
ed appeal  upon  either  "the  clerk  of  the  court  where  the 
judgment  was  rendered,"  or  "upon  the  prosecuting  attor- 
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ney."  It  does  appear,  however,  from  the  record  of  the 
cause,  that,  upon  the  rendition  of  the  judgment  below,  the 
appellant  prayed  an  appeal  to  this  court,  and  tendered  his 
appeal  bond  with  certain  named  sureties,  which  bond  was 
approved.  Such  mode  of  appeal  to  this  court,  in  a  crim- 
inal cause,  IS  not  authorized  by  any  provision  of  the  crim- 
inal code  of  this  State.  In  the  recent  case  of  McLaughlin 
V.  The  State,  66  Ind.  193,  it  was  held  by  this  court  that  an 
appeal  in  a  criminal  cause,  during  term  time,  was  not  au- 
thorized by  the  statute,  and  though  prayed  for  and  granted 
in  open  court,  such  an  appeal  would  not  dispense  with  the 
notices  required  in  and  by  said  section  152  of  the  criminal 
code.  In  other  words,  it  is  the  statutory  notices  which 
constitute  the  appeal.     Buskirk  Prac.  417. 

It  is  provided  in  section  151  of  the  criminal  code,  that 
'^The  appeal  must  be  taken  within  one  year  after  the  judg- 
ment is  rendered,  and  the  transcript  must  be  filed  within 
thirty  days  after  the  appeal  is  taken."  2  R.  S.  1876,  p. 
411.  The  intended  and  attempted  appeal  of  this  cause,  as 
shown  by  the  record,  was  prayed  for  by  the  appellant  on 
the  27th  day  of  December,  1879,  but  the  tran- 
script of  the  cause  was  not  filed  in  this  court 
until  the  11th  day  of  February,  1880,  or  forty- 
six  days  after  the  appeal  was  so  prayed  for  in  the 
circuit  court.  So  that,  if  it  were  conceded  that  the  appel- 
lant, by  praying  an  appeal  and  filing  his  appeal  bond  on 
the  27th  day  of  December,  1879,  had  then  and  thereby  tak- 
en an  appeal  in  this  case  to  this  court,  yet,  as  the  tran- 
script of  the  cause  was  not  filed  within  thirty  days  there- 
after, the  appeal  would  not  have  been  perfected  in  accord- 
ance with  the  requirements  of  the  statute.  Winaett  v.  The 
Sfate,  54  Ind.  437. 

We  are  clearly  of  the  opinion,  therefore,  that  the  motion 
of  the  State,  by  its  attorneys,  is  well  taken  in  this  case  and 
mast  be  sustained. 

The  appeal  is  dismissed,  at  the  appellant's  costs. 
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ElSTON  KT  al.   V.   GiLLIS  ET   UX. 

Attachmxkt. — Oamishment, — Promissory  Note, — Notice  of  Assignment. — 
A  judgment  rendered  against  the  maker  of  a  promisaorj  note,  as  garnishee 
in  an  attachment  proceeding  against  the  payee,  is  a  good  defence  to  the 
extent  of  such  judgment,  to  an  action  against  the  maker,  by  an  assignee 
of  such  note,  if,  at  the  date  of  such  judgment,  the  maker  had  no  notice  of 
such  assignment. 

From  the  Montgomery  Circuit  Court. 

S.  Wallace^  G.  D.  Hurley  and  B.  Crane^  for  appellants. 
P.  S.  Kennedy y  B.  T.  Ristine^  T.  H,  Ristine  and  H.  H. 
Ristine^  for  appellees. 

BiDDLB,  J. — The  appellants  brought  this  suit,  againstthe 
appellees,  upon  a  promissory  note  made  by  David  Gillis 
and  Emma  Gillis,  secured  by  a  mortgage  executed  by 
the  same  parties  on  certain  lands.  The  note  is  payable  to 
William  L.  Lee,  and  assigned  by  regular  endorsements  to 
the  appellants.    David  Gillis  answered  as  follows : 

That,  on  the  12th  day  of  July,  1876,  George  W.  Conrad 
instituted  a  suit  in  the  Montgomery  Circuit  Court  against 
William  L.  Lee,  the  payee  of  the  note  sued  on  ;  that  on 
the  same  day  Conrad  procured  an  attachment  on  the  goods 
and  chattels  of  Lee,  and,  on  affidavit,  sued  out  a  writ  of 
garnishment  against  the  said  Gillis,  requiring  him  to  appear 
in  said  cause  to  answer  as  to  his  indebtedness  to  the  said 
Lee  ;  that  such  proceedings  were  had  in  the  case  that  judg- 
ment was  rendered  against  Lee,  and  also  against  this  de- 
fendant, as  garnishee,  at  the  September  term,  1876,  for  the 
sum  of  three  hundred  and  twenty-four  dollars  and  ninety- 
five  cents ;  that,  at  the  time  said  judgment  was  rendered 
against  him  as  garnishee,  he  had  no  notice  or  knowledge 
whatever  that  Lee  had  assigned  said  note  to  the  plaintiffs, 
or  any  other  person ;  that,  as  to  the  said  sum  of  three  hun- 
dred and  twenty-four  dollars  and  ninety-five  cents  and 
costs,  with  interest,  he  is  still  liable  on  said  judgment  of 
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ganjiflhment,  and  as  to  which  amount  he  is  not  liable  to 
the  plaintifts,  all  of  which  is  pleaded  with  full  averments. 

A  demurrer  for  want  of  facts  was  overruled  to  this  an- 
swer, and,  as  it  is  the  determining  question  in  the  case,  we 
set  out  no  other  part  of  the  pleadings.  Trial  by  the 
court;  finding  for  appellants;  motion  for  a  new  trial  over- 
ruled; judgment;  appeal. 

The  only  assignments  of  error  in  this  court  are  : 

1.  Overruling  the  demurrer  to  the  above  answer  of  Da- 
vid Oillis;  and, 

2.  Overruling  the  motion  for  a  new  trial. 

The  law  is  settled  in  this  State  that  a  judgment  rendered 
against  the  maker  of  a  promissory  note,  as  garnishee,  in 
an  attachment  proceeding  against  the  payee,  is  a  good  de- 
fence to  the  extent  of  such  judgment,  to  an  action  against 
the  maker,  by  an  assignee  of  such  note,  if,  at  the  date  of 
such  judgment,  the  maker  had  no  notice  of  such  assign- 
ment. The  case  of  Canaday  v.  Deirick,  63  Ind.  485,  is  in 
point  and  is  well  fortified  by  the  following  authorities : 
Sketler  v.  ThomaSy  16  Ind.  223 ;  Shoppenhast  v.  Bollman^ 
21  Ind.  280  ;  BaHon  v.  Allhright,  29  Ind.  489  ;  The  Ohio  and 
Mississippi  R.  W,  Co.  v.  Alvey,  43  Ind.  ]80 ;  King  v.  VancSj 
46  Ind.  246  ;  Greenman  v.  Foz^  54  Ind.  267  ;  Earl  v.  Math- 
eney,  60  Ind.  202. 

The  only  question  raised  by  the  motion  for  a  new  trial, 
arises  upon  the  admission  of  the  attachment  proceedings, 
over  the  objections  of  the  appellants,  to  prove  the  aver- 
ments in  the  answer  of  David  Gillis.  It  is  therefore  the 
same  question  in  principle  as  that  just  decided  upon  the 
demurrer  to  Gillis'  answer.  Nor  is  it  claimed  to  be  any ' 
different  by  the  counsel  for  appellants. 

There  is  no  other  question  in  the  case. 

The  judgment  is  affirmed,  at  the  costs  of  the  appellants. 

Vol.  LXIX.— 9 
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Davis  i\  The  State, 

Criminal  Law. — Prosecution  of  Felotues  by  Affidavit  and  Information. — 
Stsiuie  Oonairued. — Under  the  first  clniue  of  section  1  of  the  net  of  Mandi 
20th,  1879,  Acts  1879,  p.  148,  felonies  may  be  prosecuted  by  affidavit  and 
information  **when  any  person  is  in  custody  on  a  charge  of  felony,  and 
no  grand  Jury  is  in  session."  In  such  case  the  affidavit  and  information, 
in  order  to  justify  the  prosecution  in  that  mode,  must  show  that  the  party 
accused  is  in  custody  for  the  paKicular  fblony  eharged  against 
him  ia  such  affidavit  and  fnformation. 

Same. — Moiiott  to  Quash. — Practice. — An  information  founded  on  a  bad  affi- 
davit is  bad  on  a  motion  to  quash.  So,  also,  where  there  is  a  good  affida- 
vit, but  the  information  is  bad,  the  latter  will  be  quashed.  The  motion  to 
quash  need  not  point  out  specifically  the  objections  to  the  affidavit  and  in- 
formation. 

From  the  Tippecanoe  Circuit  Court. 

L  ParsonSj  i?.  P.  Davidson  and  J.  C.  Davidson^  for  ap- 
pellant. 

T,  W,  Woollen^  Attorney  General,  J.  JR.  Camahan  and 
G.  W.  Collins,  for  the  State. 

WowDBN,  J. — The  following  affidavit,  after  the  proper 
caption,  was  filed  in  the  court  below,  viz. : 

"  Casper  Ulmcr,  being  duly  sworn,  on  his  oath  says  that 
Patrick  H.  Davis,  John  Wilber,  and  John  Doe,  whose  true 
.name  is  to  the  affiant  unknown,  did,  on  the  30th  day  of 
January,  A.  D.  1880,  at  the  county  of  Tippecanoe  and 
State  of  Indiana,  feloniously,  violently  and  forcibly  make 
an  assault  upon  this  affiant,  and  did  then  and  there  and 
thereby  unlawfully,  feloniously,  violently  and  forcibl}',  by 
violence  and  putting  in  fear,  steal,  take  and  carry  away 
from  the  person  of  this  affiant  one  United  States  treasury 
note,  commonly  called  a  greenback,  lawful  money  of  the 
United  States,  of  the  denomination  of  twenty  dollars  and 
of  the  value  of  twenty  dollars ;  one  national  bank  note, 
current  and  lawful  money  of  the  United  States,  of  the  de- 
nomination of  twenty  dollars  and  of  the  value  of  twenty 
dollars,   said   twenty-dollar    national    bank   note  having 
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been  issued  bj  a  national  bank  whose  name  is  to  the  affi- 
ant unknown  ;  two  United  States  treasury  notes,  common- 
ly  called  greenbacks,  good  and  lawful  money  of  the  United 
States,  of  the  denomination  of  five  dollars  each  and  of  the 
valae  of  five  dollars  each  ;  and  one  national  bank  note,  is- 
sued by  a  national  bank  whose  name  is  to  the  affiant  un- 
known, of  the  denomination  of  five  dollars  and  of  the  val- 
ue of  five  dollars,  all  of  said  national  bank  notes,  and  all 
of  said  United  States  treasury  Aotes,  being  then  and  there 
of  the  personal  goods  and  property  of  this  affiant. 

(Signed,)  "Casper  Ulmbr." 

**  Subscribed  and  sworn  to,"  etc. 

On  this  affidavit  the  following  information,  after  a 
proper  caption,  was  filed,  viz. : 

"  George  W.  Collins,  prosecuting  attorney  in  and  for  the 
23d  Judicial  Circuit,  of  the  State  of  Indiana,  now  gives 
the  Tippecanoe  Circuit  Court  to  understand  and  be  in- 
formed, that  Patrick  H.  Pavis,  John  Wilber,  and  Johm 
Doe,  whose  true  name  is  unknown,  did,  ou  the  80th  day 
of  January,  1880,  at  the  county  of  Tippecanoe  and  State 
of  Indiana,  unlawfully,  feloniously,  violently  and  forcibly 
make  an  assault  on  Casper  Ulmer,  and  did  then  and  there 
aad  thereby,  unlawfully,  feloniously,  violently  and  forci- 
bly, by  violence  and  putting  in  fear,  steal,  take  and  cany 
away  from  the  person  of  Casper  Ulmer,  one  United  States 
treasury  note,"  etc.  (Here  follows  a  deseription  of  the 
money  atid  the  alleged  ownership  thereof  as  in  the  affida- 
vit.) ^^As  Casper  Ulmer  has  complained  on  his  oath,  here- 
with filed.  And  the  court  is  further  informed  that  the  said 
Patrick  H.  Davis  and  John  Wilber,  named  and  charged  in 
the  affidavit  of  Casper  Ulmer  herewith  filed,  are  now  in 
the  custody  of  the  sheriff  of  Tippecanoe  county,  in  the 
State  of  Indiana,  and  confined  in  the  jail  of  said  county  on 
It  charge  of  robbery,  and  that,  at  no  time  since  the  said 
Patrick  H.  Davis  and  John  Wilber  have  been  in  custody 
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on  said  charge,  has  the  grand  jury  of  and  for  said  county 
of  Tippecanoe,  and  State  of  Indiana,  been  in  session,  and 
said  grand  jury  is  not  now  in  session,  and  this  affidavit 
and  information  are  now  filed  that  this  court  may  have 
jurisdiction,  and  that  said  parties  may  be  put  on  trial  for 
said  felony  herein  charged,  as  made  and  provided  for  by 
the  statute  in  such  cases."  Signed  by  the  prosecuting  at- 
torney. 

Davis  and  Wilber  each  moved  to  quash  the  affidavit  and 
information,  but  their  motions  were  respectively  overruled, 
and  they  excepted.  Davis  was  put  on  trial  separately, 
found  guilty  and  sentenced  to  imprisonment  in  the  state- 
prison  for  the  period  of  six  years. 

Among  the  errors  assigned  is  that  of  overruling  the  ap- 
pellant's motion  to  quash  the  affidavit  and  information. 
•  Proceedings  by  affidavit  and  information  are  authorized 
by  the  act  of  March  29th,  1879,  in  certain  cases.  Acts 
1879,  p.  148.  The  1st  section  of  the  act  provides  "  That 
felonies  may  be  prosecuted  in  the  circuit  and  criminal 
courts  by  affidavit  and  information,  in  the  following  cases  : 

"  IHrst  When  any  person  is  in  custody  on  a  charge  of 
felony,  and  no  grand  jury  is  in  session. 

"  Second.  "When  an  indictment  has  been  found  by  the 
grand  jury,  and  has  been  quashed. 

'*  Third.  When  a  cause  has  been  appealed  to  the  Su- 
preme Court,  and  reversed  on  account  of  defects  in  the  in- 
dictment." 

If  the  case  before  us  comes  within  the  statute  at  all,  it 
comes  within  the  first  specification  above  quoted,  "  When 
any  person  is  in  custody  on  a  charge  of  felony,"  etc. 

The  general  mode  of  prosecution  for  a  felony  is  by  indict- 
ment found  by  a  grand  jury,  and  that  by  affidavit  and  in- 
formation is  an  exceptional  mode,  confined  to  a  few  cases. 
It  was  meant  by  the  statutory  provision  above  set  out,  to 
authorize  a  prosecution  by  affidavit  and  information  for 
the  particular  felony  on  a  charge  of  which  the  person  is  in 
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custody,  where  no  grand  jury  is  in  session,  and  not  for  any 
other  or  different  felonjr.  It  was  clearly  not  the  purpose 
of  the  statute  to  allow  a  person  to  be  prosecuted  by  affida- 
vit and  information,  where  no  grand  jury  is  in  session,  for 
one  felony,  because  he  is  in  custody  on  a  charge  of  another 
and  different  felony.     Justice  v.  The  StcUe^  17  Ind.  56. 

It  follows,  on  general  principles  of  criminal  pleading, 
that  the  affidavit  dnd  information,  in  order  to  justify  the 
prosecution  in  that  mode,  must  show,  in  such  case,  that  the 
party  accused  is  in  custody  on  a  charge  of  the  particular 
felony  charged  against  him  in  the  affidavit  and  informa- 
tion. Justice  V.  The  State^  supra;  Kreigh  v.  The  Stafe^  17 
Ind.  495  ;  Broadhurst  v.  The  State,  21  Ind.  888 ;  Walker  v. 
The  Slate,  23  Ind.  61 ;  Cobb  v.  The  State,  27  Ind.  183. 

The  cases  above  cited  turned  upon  the  question  whether 
the  affidavits  and  informations  were  sufficient  to  give  the 
court  of  common  pleas  jurisdiction  under  the  act  of  1859, 
but  the  principle  decided  by  them  is  entirely  applicable 
here,  for  it  is  clear  that  the  affidavit  and  information  must 
Bhow  a  case  within  the  statute  in  order  to  justify  a  resort 
to  that  mode  of  proceeding. 

The  affidavit  and  information  are  radically  defective  in 
not  showing  that  the  appellant  was  in  custody  on  a  charge 
of  the  felony  set  forth  therein.  The  information  alleged 
that  the  appellant  was  in  custody  ''on  a  charge 
of  robbery ,''  but  this  does  not  show  that  he  was  in 
custody  on  a  charge  of  the  robbery  set  forth  in  the 
affidavit  and  information.  The  affidavit  is  still  more  de- 
fective, as  it  does  not  allege  that  the  appellant  was  in  cus- 
tody at  all,  upon  any  charge. 

Conceding  that  the  information  might,  considered  by 
itself,  have  been  good,  or  that  it  might  have  been  amend- 
ed, yet,  as  it  was  based  upon  a  radically  defective  affida- 
vit, it  would  fall  with  the  affidavit.  An  information 
founded  on  a  bad  affidavit  is  bad  on  a  motion  to  quash. 
Moore   Crim.  Law,  sec.  135;     The  State  v.  Doxons^  7  Ind. 
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237 ;  The  State  r.  Wise,  7  Ind.  645 ;  The  State  v.  GaHrell, 
14  Ind.  280  ;  The  State  v.  Carpenter,  20  lud.  219 ;  The  State 
V.  Cuppy,  50  Ind.  291.  So,  also,  where  there  is  a  good 
affidavit,  but  the  information  is  bad,  the  latter  will  be 
quashed.     Block  v.  T/ie  State,  14  Ind.  425. 

The  motion  to  quash  need  not  have  pointed  out  specifi- 
cally the  objections  to  the  affidavit  and  information.  Such 
motion  is  much  like  a  demurrer  to  a  pleading  for  want  of 
sufficient  facts,  which  need  not  point  out  specifically  the 
facts  necessary  to  make  the  pleading,  to  which  it  is  ad^ 
dressed,  good. 

We  are  clearly  of  the  opinion  that  the  motion  to  quash 
the  affidavit  and  information  should  have  prevailed. 

In  the  decision  of  the  cause,  we  have  tiot  taken  into  con- 
sideration  any  question  arising  upon  the  constitutionality 
of  the  statute  above  set  out,  as  no  question  m  that  respect 
has  been  made  by  counsel  in  the  cause.  See,  however, 
upon  that  point,  the  cases  of  Heed  v.  The  State,  12  Ind. 
641,  and  Thomasson  v.  The  State,  15  Ind.  449. 

The  judgment  below  is  reversed,  and  the  cause  remand- 
ed, with  instructions  to  the  court  below  to  quash  the  affi- 
davit and  information. 

The  clerk  is  directed  to  give  the  proper  notice  for  the  re- 
turn of  the  prisoner. 


Hinkle  v.  Hinkle. 

Convey  A  WCB. — Pergonal  Property  on  Land  Conveyffd,-^P^non9\  property  on 
land  does  not  pass  to  a  purchaser  of  the  land  bv  virtue  of  the  deed. 

Same. — Reservation  of  Personal  Property, — Question  for  Jury — In  such 
case,  whether  there  was  a  reservation  of  the  personal  property,  or 
whether  it  was  a  part  of  the  consideration  for  the  trade,  are  questions  for 
the  jury  on  the  evidence. 

Prom  the  Cass  Circuit  Court. 
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D.  TSirpie^  H.  D.  Pierce^  D.  B,  Graham  and  P.H.  Mc- 
Greevyy  for  appellants 

D.  B.  McConneU^  M.  B,  Stimson  and  A.  S.  Guthrie^  for 
appellee. 

ScotT,  J. — Riley  Hinkle  sued  John  L.  Hinkle,  before  a 
jnstice  of  the  pea<;e  of  Carroll  county,  to  recover  three 
hondred  and  fifty  fence  stakes,  and  two  hundred  and 
twenty  oak  boards,  which  Riley  Hinkle  claimed  belonged 
to  him.  A  trial  by  a  jury  in  the  justice's  court  resulted  in 
a  verdict  for  John  Hinkle.  An  appeal  was  taken  to  the 
Carroll  Circuit  Court,  and,  on  the  application  of  Riley 
Hinkle,  the  venue  was  changed  to  the  Cass  Circuit  Court. 
A  trial  in  the  Cass  Circuit  Court,  by  a  jury,  resulted  in  a 
verdict  foF  Riley  Hinkle,  and,  over  a  motion  for  a  new 
trial,  final  judgment  was  rendered  on  the  verdict,  from 
which  this  appeal  is  prosecuted.  The  only  questions  for 
the  determination  of  this  court  arise  on  the  alleged  error 
of  the  circuit  court  in  overruling  the  appellant's  motion 
for  a  new  trial. 

John  L.  Hinkle,  being  the  owner  of  several  tracts  of 
land,  made  these  stakes  and  boards  and  piled  them  on  a 
certain  eighty-acre  tract.  The  stakes  and  boards  were  in- 
tended for  general  repairs. 

On  the  20th  day  of  October,  1873,  John  L.  Hinkle  and 
wife  conveyed  the  land  on  which  these  stakes  and  boards 
were  piled  to  Riley  Hinkle.  Riley  claimed  the  stakes  and 
boards  by  virtue  of  the  deed,  and  John  L.  claimed  that 
the  stakes  and  boards  were  reserved  in  the  trade.  The 
evidence  is  in  the  record,  and  is  somewhat  conflicting  on 
the  question  of  an  express  reservation,  but  there  is  no  pre- 
tence that  Riley  Hinkle  owned  the  property,  unless  it 
passed  to  him  by  virtue  of  the  deed  executed  by  John  L. 
Hinkle  and  wife. 

The  court  instructed  the  jury  as  follows: 

**  The  plaintiflT  could  become  the  owner  of  the  property 
in  controversy  and  mentioned  in  the  complaint,  in  two 
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ways :  Ist.  If  the  timber,  out  of  which  said  fence  stakes 
were  made,  was  brought  by  the  defendant  upon  the  land 
afterward  by  him  sold  and  conveyed  to  plaintiff,  no  differ- 
ence from  where  or  whom  the  same  may  have  been  ob- 
tained, and  were  upon  the  same  manufactured  into  fence 
stakes,  and  if  the  clapboards  were  manufactured  upon  said 
tract  of  land,  and  ricked  or  piled  on  the  same,  and  if  said 
fence  stakes  and  clapboards  were  upon  said  tract  of  land 
at  the  time  the  deed  for  the  same  was  executed  and  deliv- 
ered by  defendant  to  plaintiff,  for  the  purpose  of  being  used 
for  the  repairs  of  the  fence  and  buildings  on  said  tract  of 
land,  then  they  would  belong  to  and  be  a  part  of  the  realty, 
and  would  pass  to  the  plaintiff  by  virtue  of  said  deed  of 
conveyance,  unless  expressly  and  by  the  terms  of  said  deed 
reserved  by  the  defendant." 

There  are  other  instructions  in  the  record,  but  they  do 
not  in  any  way  modify  this  instruction,  and  the  court,  in 
another  instruction,  having  told  the  jury  that  they  were 
bound  to  take  the  law  from  the  court,  there  wa«  nothing 
for  the  jury  to  do  but  to  return  a  verdict  for  the  plaintiff, 
Riley  Hinkle. 

This  court  is  of  the  opinion  that  the  instruction  was  er- 
roneous. Personal  property  on  land  does  not  pass  to  a  pur- 
chaser of  the  land  by  virtue  of  the  deed,  "unless  expressly, 
and  by  the  terms  of  the  deed,  reserved."  As  to  whether 
there  was  a  reservation  of  this  property,  or  whether  it  was 
a  part  of  the  consideration  for  the  trade,  we  do  not  decide, 
for  those  were  questions  for  the  jury  on  the  evidence.  But 
what  we  do  decide  is,  that  the  stakes  and  clapboards  in 
controversy  did  not  pass  to  Riley  Hinkle  by  virtue  of  the 
deed  executed  by  John  L.  Hinkle  and  wife  to  him,  the 
said  Riley  Hinkle.     Brock  v.  Smithy  14  Ark.  431. 

The  judgment  is  reversed,  and  the  cause  remanded,  with 
instructions  to  the  circuit  court  to  sustain  the  motion  for 
a  new  trial,  and  for  further  proceedings  not  inconsist- 
ent with  this  opinion. 
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Risk  et  ux.  v,  Hoffman. 

M o&TGAOX. — Agreement  by  Grantee  to  Pay  DM  Secured  by, — Subrogation, — 
Ffireeioeure, — Pleading, — A  complaiDt  averred,  in  subBtance,  that 
in  1861  the  plaintiff  was  the  owner  of  certain  described  land  in  this 
State ;  that  at  said  time  he  executed  a  mortgage  on  the  same  to  P.,  to  se- 
cure a  certain  indebtedness  set  forth  in  the  mortgage  ;  that  in  1864  the 
plaintiff  conveyed  said  land  to  W^  who  subsequently  conveyed  it  to  B. 
who  conveyed  it  to  B.,  each  grantee  agreeing,  as  a  part  of  the  purchase- 
money,  to  pay  off  and  satisfy  the  indebtedness  secured  by  said  mortgage, 
which  agreement  was  inserted  in  the  several  deeds  of  conveyance,  which 
deeds,  together  with  the  mortgage,  were  made  exhibits  ;  that  in  1875  P., 
the  mortgagee,  recovered  judgment  against  the  plaintiff  for  a  certain  sum 
which  was  a  part  of  the  indebtedness  secured  by  the  mortgage  ;  that  the 
plaintiff  had  paid  said  Judgment  and  costs,  which  amounts  were  due  and 
onpaid.  Prayer  to  be  subrogated  to  the  rights  of  P.  under  the  mortgage 
<nd  for  judgment  and  decree  of  foreclosure,  etc. 

Bdd,  that  the  complaint  is  sufficient. 

From  the  Ripley  Circuit  Court. 

G.  Durbin,  for  appellants. 

W.  D.  Willson  and  C.  H.  WiUson^  for  appellee. 

BiDDLE,  J. — The  complaint  by  the  appellee,  against  the 
appellants,  in  this  case,  avers  the  following  facts  : 

That,  on  the  20th  day  of  September,  1861,  the  plaintiff 
was  the  owner  of  certain  lands  in  Ripley  county,  which 
are  described  ;  that  on  said  day  he  executed  a  mortgage 
on  the  same  to  Stephen  C.  Prebble,  to  secure  a  certain  in- 
debtedness, set  forth  in  the  mortgage ;  that  on  the  20th 
day  of  April,  1864,  the  plaintiff  and  his  wife  sold  and  con- 
veyed said  lands  to  Henry  H.  Wise,  who,  as  apart  of  the 
purchase-money  therefor,  assumed  the  payment  of  said  in- 
debtedness set  out  in  the  mortgage  to  Prebble,  which 
agreement  was  set  forth  in  the  conveyance  to  Wise ;  that 
said  Wise,  on  the  Slst  day  of  August,  1864,  sold  and  con- 
veyed said  real  estate  to  Joshua  Buchanan,  who,  also,  as  a 
part  of  the  purchase-money,  agreed  to  pay  said  indebted- 
ness secured  by  the  mortgage  of  plaintiff  to  Prebble,  which 
agreement  was  inserted  in  the   conveyance  from  Wise  to 
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Buchanan  ;  that  Buchanan,  on  the  15th  day  of  December, 
1866,  sold  and  conveyed  said  real  estate  to  James  M.  Risk, 
the  appellant,  and  said  Risk  agreed,  as  a  part  of  the  pur- 
chase-money, to  pay  off  and  satisfy  the  indebtedness  se- 
cured by  said  mortgage,  which  agreement  was  insei*ted  in 
the  conveyance  he  received  from  Buchanan.  The  mort- 
gage and  the  several  conveyances,  containing  the  agree- 
ments as  above  averred,  are  made  exhibits. 

The  plaintiff  further  avers  that,  on  the  6th  day  of  Octo- 
ber, 1875,  Prebble,  the  mortgagee,  recovered  judgment 
against  the  plaintiff,  in  the  Jennings  Circuit  Court.,  for 
eighty-three  dollars  and  seventy  cents,  which  was  a  part 
of  the  indebtedness  secured  by  the  mortgage ;  that  the 
plaintiff,  on  the  26th  day  of  May,  1876,  paid  said  judg- 
ment and  the  costs  thereon,  which  amounts  are  still  due 
and  unpaid.  Prayer  to  be  subrogated  to  the  rights  of 
Prebble  under  the  mortgage,  and  for  judgment  and  decree 
of  foreclosure,  etc. 

A  demurrer  for  the  want  of  facts  was  overruled  to  the 
complaint,  and  exceptions  reserved.  As  this  ruling  pre- 
sents the  only  question  in  the  case,  it  is  unnecessary  to 
state  the  subsequent  proceedings  and  judgment. 

1.  It  is  alleged  against  the  complaint  that  it  does  not 
sufficiently  describe  the  indebtedness  of  the  plaintiff"  to 
Prebble,  secured  by  the  mortgage.  That  indebtedness  is 
not  the  foundation  of  the  action,  and  need  not  be  particu- 
larly described.  The  agreement  of  Risk  to  pay  oft'  the 
mortgage  on  the  land  is  the  foundation  of  this  action. 
This  is  written  in  the  conveyance  from  Buchanan  to  Risk, 
which  is  properly  made  an  exhibit  in  the  case.  The  case 
of  Watkins  v.  Brunt,  53  Ind.  208,  cited  by  appellant,  does 
not  support  his  views. 

2.  It  is  said  that  it  nowhere  appears  in  the  complaint 
that  the  defendant  had  not  paid  oft' the  mortgage,  the  pay- 
ment of  which  he  had  assumed.    This  is  not  the  breach 
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complained  of.  The  complaint  alleges  that  the  plaintiff 
was  compelled  to  pay  money  which  the  defendant,  by  his 
agreement  to  pay  ofi  the  mortgage,  ought  to  have  paid  for 
the  plaintiff,  showing  the  amount,  and  then  avers  "that 
gaid  sum  is  due  and  wholly  unpaid/'     This  is  sufficient. 

3.  That  it  nowhere  appears  that  Risk  had  notice  of  the 
proceedings  in  the  Jennings  Ciix^uit  Court,  is  also  urged 
against  the  complaint.  It  was  not  necessary  that  Risk 
sfaoald  have  had  any  such  notice,  nor  was  it  necessary  that 
any  such  proceedings  should  have  been  had.  The  plaintiff* 
might  have  voluntarily  paid  off*  the  mortgage  without  any 
suit,  ard  then  sued  Risk  for  not  paying  it  according  to  his 
obligation  in  the  deed  from  Buchanan. 

4.  It  is  also  insisted  that  it  should  appear  by  the  com- 
plaint that  the  plaintiff  had  accepted  the  promise  of  the 
defendant,  made  to  Buchanan  in  his  deed,  to  pay  off  the 
mortgage.  This  is  not  necessary.  The  promise  to  Bu- 
chanan to  pay  off  the  mortgage  against  the  plaintiff  might 
have  been  made  without  the  plaintiff's  knowledge,  and 
yet  be  valid  in  hiB  favor.  The  promise  was  for  the  benefit 
of  the  plaintiff,  and  he  may  sue  upon  it,  though  it  was 
made  to  Buchanan. 

6.  There  are  several  other  very  slight  objections  taken 
to  the  complaint, — ^such  as  that  no  time  was  fixed  when 
Bisk  should  pay  off  the  mortgage,  that  no  demand  was 
made  before  suit  was  commenced,  etc., — ^which  we  need  not 
notice  any  further  than  to  say  that  they  have  no  force.  See 
this  case,  as  before  decided,  Hoffman  v.  JRisk^  58  Ind.  113. 

The  judgment  is  affirmed,  at  the  costs  of  the  appellants, 
with  ten  per  cent,  damages* 
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Smith  v.  Thb  Statb. 

Criminal  Law. — Carrying  OoneeaUd  Weapons, — In  a  prosecution  for  car- 
rying concealed  weapons,  the  evidence  showed  that  the  defendant  was 
watching  a  watermelon  patch,  which  had  heen  previously  depredated,  un- 
til  her  father  and  brother  should  return  from  a  school  meeting  to  which 
they  had  gone  ;  that  she  took  a  revolver  ftom  the  house  with  her,  carry- 
ing it  in  her  hand,  in  the  box  in  which  it  had  been  purchased;  that,  while 
at  the  melon  patch,  she  heard  her  father  and  brother  coming  home  and 
some  men  following  them,  threatening  to  beat  her  brother  ;  that  she  took 
the  revolver  from  the  ground  where  it  hud  been  lying,  and,  carrying  it  in 
her  hand,  went  to  her  brother's  rescue  and  succeeded  in  getting  him  away 
from  the  men  ;  that  the  revolver  was  at  no  time  concealed,  unless  it  was 
when  the  defendant  folded  her  arms  at  the  scene  of  disturbance. 

Held,  that  the  evidence  does  not  make  a  case  against  the  defendant  for  car^ 
rying  concealed  weapons. 

From  the  Huntington  Circuit  Court. 

J.  B.  Kenner,  for  appellant. 

T.  W.  Woolleriy  Attorney  General,  and  C.  W.  WatkinSj 
Prosecuting  Attorney,  for  the  State. 

Scott,  J. — Indictment  for  carrying  concealed  weapons. 
The  defendant  pleaded  "  not  guilty."  The  cause  was  sub- 
mitted to  the  court,  a  juyy  having  been  waived.  Finding 
of  guilty,  and  line  of  one  dollar  was  assessed.  Motion  for  a 
new  trial.  Motion  overruled  and  exception.  Error  as- 
signed is  on  the  overruling  of  the  defendant's  motion  for  a 
new  trial. 

The  following  is  the  evidence  in  full  as  we  find  it  in  the 
bill  of  exceptions : 

John  Enoch,  a  witness  in  behalf  of  the  State,  was  sworn, 
and  testified  as  follows  : 

"  I  was  present  at  the  trouble  at  Belleville.  I  saw  Mar- 
garet Smith  have  a  revolver.  The  first  I  saw  of  it  was 
when  it  dropped  to  the  ground.  It  dropped  from  her 
somewhere.  She  then  got  it  and  had  it  in  her  hand,  and 
would  fold  her  arms^  and  then  it   was  under  her  clothes. 
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This  occurred  at  Belleville,  in  Huntington  county,  State  of 
Indiana,  September  let,  1879." 

Ou  cross-examination  he  said  : 

"  It  was  dark,  about  9  o'clock  at  night.  I  was  not  threat- 
ening her  brother ;  there  were  some  others  following  her 
brother  William." 

John  NeflF,  being  sworn,  testified  as  follows  : 

"I  was  at  the  school-house  about  September  Ist,  18'i9. 
I  saw  Margaret  Smith  have  a  revolver.  She  had  it  in 
her  hand  when  I  saw  it.  Some  of  the  crowd  tried  to  get 
it  from  her,  and  it  dropped.  She  got  it  and  flourished  it ; 
when  she  had  it  in  her  hand,  she  would  fold  her  arms  and 
then  it  was  under  her  cloak." 

On  cross-examination  he  said  : 

"  I  did  not  see  it  taken  from  her  pocket.  She  had  it  in 
her  hand." 

Jacob  Neff*  sworn  :  "  I  was  not  there,  and  know  nothing 
about  the  matter.  I  did  not  hear  the  defendant  say  any- 
thing about  it." 

This  was  all  the  evidence  on  the  part  of  the  State,  and 
the  defence  offered  the  following  testimony  : 

Margaret  Smith  was  duly  sworn  and  testified  as  follows : 

"  On  the  evening  of  September  1st,  having  been  informed 
that  a  party  of  persons  were  intending  to  rob  and  destroy 
our  melon  patch  that  evening,  (it  had  been  robbed  a  short 
time  before,)  my  father  and  brother  William  had  gone  to  a 
school  meeting,  and  my  mother  and  myself  went  into  the 
melon  patch  to  watch  until  the  men  came  home.  There 
was  a  revolver  in  the  house,  and  I  picked  it  up  in  the 
paste-board  box  it  was  bought  in,  and  carried  it  in  my 
hand  to  the  melon  patch  and  set  it  on  the  ground.  The 
lid  was  off.  We  staid  there  until  the  school  meeting  was 
over,  and  then  we  heard  a  crowd  of  men  following,  curs- 
ing and  threatening  William.  It  wa4  only  a  short  distance 
away.  My  mother  was  afraid  that  the  crowd  would  hurt 
or  kill  William,  as  they  had  a  grudge  against  him,  and 
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wanted  me  to  go  over  with  her  aud  help  to  get  William 
away.  I  did  uot  want  to  go,  but  mother  iusisted,  and  I 
picked  up  the  revolver  from  the  ground,  put  it  in  the  box, 
aud  we  went  over  to  where  William  was.  When  we  got 
near  enough  to  aee,  we  saw  one  had  a  club  over  him,  with 
clubs  over  William  and  threatening  to  strike  him ;  I  had 
then  taken  the  revolver  out  of  the  box,  and  had  it  in  my 
hand.  I  wanted  the  crowd  to  see  it.  I  thought  they 
might  then  give  back,  and  we  could  get  William  away. 
William  saw  the  revolver  and  asked  me  to  give  it  to  him. 
He  was  then  held  by  one  of  the  crowd.  I  refused  to  give 
the  revolver  to  him,  for  I  knew  he  was  angry  and  might 
hurt  some  one.  I  only  wanted  to  frighten  the  crowd  back 
and  get  brother  away.  John  Enoch  said,  *  Don't  you  shoot; 
there  are  two  revolvers  in  our  crowd,  and  if  you  shoot  we 
will.'  Just  then  some  one  of  the  crowd  sprang  at  me  and. 
tried  to  get  the  revolver  away  from  me,  and  we  struggled 
for  it,  and  it  was  dropped,  but  I  succeeded  in  getting  it 
first.  I  then  held  it  in  my  hands,  and  advanced  to  where 
they  had  William,  and  the  crowd  fell  back,  aud  I  got 
William  away  from  them,  and  we  went  home.  I  d  d  not 
at  any  time  have  the  revolver  concealed  about  my  person. 
I  carried  it  in  my  hand  in  the  box  to  the  field,  and,  when 
I  went  to  help  my  brother,  I  took  it  out  of  the  box  and  had 
it  in  my  hand.  I  did  not  expect  to  shoot  or  hurt  any 
one.  When  I  went  to  the  road,  I  had  the  revolver  enclosed 
in  the  box." 

Jane  Smith  sworn  :  "  I  was  with  my  daughter  as  she 
states.  We  went  to  the  melon  patch  to  watch  it.  My 
daughter  took  the  revolver  in  her  hand  to  the  melon  patch 
in  the  box.  We  heard  the  rnflians  swearing  and  threaten- 
ing my  son  William,  and  we  went  over  to  get  him  away. 
She  picked  the  revolver  up  ofl^'  the  ground,  and  carried  it 
over  in  her  hand.  I  don't  know  whether  the  lid  was  on 
the  box  or  not  when  we  went  over,  but  she  had  box  and  all 
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in  her  hand,  and,  when  we  reached  the  road,  we  saw  twenty 
or  thirty  men  following  William.  Margaret  took  the 
revolver  in  her  hand  when  we  came  to  the  road,  and  had 
it  in  her  hand  all  the  time  until  we  left.  Margaret  had 
no  pocket  in  which  she  could  conceal  it.  When  we  reached 
the  road  where  William  was,  several  persons  had  clubs  in 
their  hands  threatening  to  strike  William,  and  one  of  them 
tried  to  get  the  revolver,  and  knocked  it  out  of  her  hand, 
but  in  the  struggle  she  succeeded  in  getting  it.  Margaret 
then  ran  toward  William,  and  the  crowd  left,  and  we  all 
went  home." 

Jacob  Smith  sworn  testified  as  follows :  "  Myself 
and  son  were  coming  from  the  school  meeting,  and  a  crowd 
of  men,  (these  prosecuting  witnesses  were  in  the  crowd,) 
followed  William  Smith  and  myself.  They  threatened  to 
beat  William,  and  cursed  and  swore  very  loudly.  My  wife 
and  daughter  Margaret  heard  the  loud  talk  and  came  over, 
fit  was  only  a  short  distance,)  and  tried  to  get  William  away 
from  the  crowd.  She  had  a  revolver  in  her  hand  when  I 
saw  her.     She  was  trying  to  get  William  away." 

The  statute  is  as  follows :  "  That  every  person  not  being 
a  travellCT,  who  shall  wear  or  carry  any  dirk,  pistol,  bowie- 
knife,  dagger,  sword  in  cane,  or  any  other  dangerous  or 
deadly  weapon  concealed,  or  who  shall  carry  or  wear  any 
such  weapon  openly,  with  the  intent  or  avowed  purpose  of 
injaring  his  fellow  man,  shall,  upon  conviction  thereof,  be 
fined  in  any  sum  not  exceeding  five  hundred  dollars." 

We  are  of  opinion  that  the  evidence  does  not  make  a 
case  against  the  appellant  for  carrying  concealed  weapons. 

The  judgment  is  reversed ;  cause  remanded,  with  instruc- 
tioDB  to  the  circuit  court  to  sustain  the  motion  for  a  new 
trial,  and  for  further  proceedings. 
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^^    ,44  The  State  r.  Overholser. 

171      ^ 

~~  Obimikal  Law. — Inmffieiency  of  Etndenee  to  sustain  Indictment — Diaere- 

tion  of  Court — Where  there  is  no  evidence  fairly  tending  to  sastain  the 
charge  in  an  indictment,  the  trial  court  will  not  be  guilty  of  any  abuse  of 
discretion  either  in  refusing  to  allow  the  argument  to  proceed  or  in  in- 
structing the  jury  to  return  a  verdict  of  not  guilty. 
Samk. — Practice. — Appeal  by  State, — Supreme  Court, — Where  the  Supreme 
Court  can  not  render  a  decision  upon  a  matter  of  law  reserved  in  a  crim- 
inal cause,  without  4rat  passing  upon  the  facts  of  the  case,  no  appeal  can 
be  taken  by  the  State. 

From  the  Howard  Circuit  Court. 

T.  W.  WooUeTij  Attorney  General,  and  J.  A.  Sioovelandj 
Prosecuting  Attorney,  for  the  State. 
M.  Bell  and  JHf.  McDowell,  for  appellee. 

NiBLACK,  J. — At  the  May  terra,  1879,  of  the  court  below, 
the  appellee,  Jacob  Overholser,  was  indicted  for  grand 
larceny.  At  the  September  term,  1879,  he  was  tried  by  a 
jury  and  acquitted  of  the  charge. 

After  the  evidence  was  concluded,  the  prosecuting  attor* 
ney  insisted  upon  his  right  to  argue  both  the  law  and  facts 
of  the  cause  before  the  jury,  but  the  court  refused  to  per- 
mit him  to  make  any  argument  to  the  jury.  The  court 
thereupon,  on  its  own  motion,  instructed  the  jury  as 
follows : 

"  Gentlemen  of  the  jury :  I  feel  that,  owing  to  the  state 
of  the  evidence  in  this  case,  a  conviction  would  not  be 
warranted  by  law.  I  therefore  direct  you  to  retire  ■  and 
return  a  verdict  of  not  guilty.'' 

The  prosecuting  attorney  excepted  to  the  decision  of  the 
court  refusing  to  permit  him  to  argue  the  case  before  the 
jury,  as  well  as  to  the  giving  of  this  instruction,  and  has 
appealed  to  this  court,  in  the  name  of  the  State,  upon  the 
question  thus  reserved. 

If,  in  this  case,  there  was  no  evidence  fairly  tending  to 
sustain  the  charge  in  the  indictment,  then   we  think  the 


NOVEMBER  TERM,  1879.  145 


The  State  v,  Mulhisen. 


coart  was  not  guilty  of  auy  abuse  of  its  discretion  either 
in  refusing  to  allow  the  argument  to  proceed  or  in  giving 
the  instruction  set  out  as  above.  But,  to  enable  us  to  review 
the  action  of  the  court  in  respect  to  the  matters  complained 
of,  it  would  be  necessary  for  us  first  to  go  through  the  evi- 
dence and  to  determine  what  it  may  have  tended,  or  may 
not  have  tended,  to  prove.  That  would  be  requiring  us 
first  to  express  an  opinion  upon  the  facts  of  the  case,  and 
then  to  draw  conclusions  of  law  from  those  facts,  which 
would  be  a  proceeding,  in  our  opinion,  not  contemplated 
by  the  statute  authorizing  appeals  by  the  State  in  criminal 
cases,  upon  questions  reserved  at  the  trial.  2  R.  S, 
1876,  pp.  404,  405,  411,  sees.  118,  119,  150. 

Where  this  court  can  not  render  a  decision  upon  a  mat- 
ter of  law,  reserved  in  a  criminal  cause,  without  first  pass- 
ing upon  the  facts  of  the  case,  no  appeal  can  be  taken  by 
the  State.     The  State  v.  Campbell,  67  Ind.  802. 

The  questions  discussed  by  counsel  are,  therefore,  not 
presented  in  such  a  way  as  to  require  us  to  make  any 
decision  upon  them,  and  the  appeal  will  have  to  be  dis- 
missed. 

The  appeal  is  dismissed  accordingly. 


The  State  v.  Mulhisen. 

CRnnwAL  ItjLYr.-^Definition  of  Crime  or  Misdemeanor.— Liquor  Law  of 
1876.— Neither  the  adjective  «  unlawful "  nor  the  adverb  "  unlawfully  "  is 
indispensable  in  the  definition  of  a  crime  or  misdemeanor,  in  this  State. 
When  the  commission  of  certain  acts  is  declared  to  be  a  misdemeanor,  it 
IS  thereby  declared  to  be  unlawful,  for  no  misdemeanor  can  be  lawful. 
In  this  view  section  18  of  the  liquor  law  of  1875, 1  R.  S.  1876,  p.  872,  is 
complete  in  itself  and  valid. 

Vol.  LXIX.— 10 
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Prom  the  Montgomery  Circuit  Court. 

T.  W.  Woollen^  Attorney  General,  G.  W.  CollinffSy  Pros- 
ecuting Attorney^  D.  A,  Roach  and  A.  B*  Cu,nningham,  for 
the  State. 

J.  Wright  and  J,  M.  Seller^  for  appellee. 

BinBLE,  J. — ^The  appellee  was  indicted  for  selling  intox- 
icating liquor  to  a  minor.  The  indictment  is  founded  upon 
the  following  section  of  the  act  of  March  17th,  1875,  1  R. 
S.  1876,  p.  872  : 

*'  Sec.  13.  If  any  person  shall  sell,  barter  or  give  away, 
directly  or  indirectly,  any  spiritous,  vinous  or  malt  liquors, 
to  any  person  under  the  age  of  twenty-one  years,  he  shall 
be  deemed  guilty  of  a  misdemeanor,  and,  upon  conviction 
thereof,  shall  be  fined  in  any  sum  not  less  than  ten  nor 
more  than  fifty  dollars," 

The  charge  in  the  indictment  is  in  the  following  words  : 

"  That  one  Albert  Mulhisen,  late  of  said  county,  on 
the  3d  day  of  December,  1879,  at  said  county  and  State 
aforesaid,  did  then  and  there  unlawfully  sell  to  one  "W^il- 
liam  Julian,  wh»  was  then  and  there  a  person  under  the 
age  of  twenty-one  years,  certain  intoxicating  liquor,  in  a  less 
quantity  than  a  quart,  at  and  for  the  sum  and  price  of 
twenty  cents  ;  contrary,"  etc. 

No  formal  objection  is  made  to  the  indictment,  but  it  is 
insisted  that  the  section  upon  which  it  is  founded  "  does 
not  create  any  offence."  The  "  pith  and  moment "  of  the 
appellee's  argument,  in  the  words  of  his  counsel,  are  as 
follows : 

"  Every  penal  statute  in  this  State  must  create  an  otfenoe, 
and  every  offence  must  be  declared  to  be  unlawful.  The 
statute  must  declare  what  acts  are  unlawful,  and  then 
provide  the  penalty.  This  section  only  provides  the  pen- 
alty, without  making  it  unlawful  to  commit  the  act." 

Neither  the  adjective  "  unlawful,"  nor  the  adverb  *^  un- 
lawfully," is  indispensable  in  the  definition  of  a  crime  or 
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mifidemeanor.  IN'eidier  word  is  ased  in  the  defiDition  of  mur- 
der, burglary,  arson,  larceny,  forgery,  perjury  and  several 
other  felonies.  Many  of  the  misdemeanors  are  defined  with- 
out using  either  the  word  "  unlawful"  or  "  unlawfully  ;"  as 
fighting  a  duel,  riot,  affray,  erecting  a  nuisance,  malicious 
trespass  and  others.  We  have  examined  every  statute,  we 
believe,  making  selling  spirituous  or  intoxicating  liquors  to 
a  minor  a  misdemeanor,  from  theactof  January  20th,  1824, 
R.  S.  1824,  p.  189,  to  the  act  of  March  17th,  1875,  2  R.  S. 
1876,  p.  869,  now  in  force— covering  a  period  of  more  than 
half  a  century — and  in  no  instance  is  the  word  "  unlawful'* 
or  '*  unlawfully  "  used  in  defining  the  offence.  The  prece- 
dents are  all  against  the  appellee*  Besides,  when  the  com- 
mission of  certain  acts  are  declared  to  be  a  misdemeanor, 
it  is  declared  to  be  unlawful,  for  no  misdemeanor  can  be 
lawful.  The  section  we  are  considering  defines  the  acts, 
declares  that  the  person  who  commits  them  shall  be  deemed 
gailty  of  a  misdemeanor,  and  fixes  the  punishment  there- 
for; in  short,  it  defines  the  offence,  declares  that  it  is  a 
misdemeanor,  and  fixes  the  punishment  for  its  commission* 
We  think  the  section  is  complete  in  itself. 

But  the  appellant  «till  urges  that  the  analogy  drawn 
from  the  definitions  of  felonies,  without  using  the  word 
"unlawful"  or  "  unlawfully,"  does  not  hold  against  the 
section  under  consideration,  because  felonies  are  common 
law  crimes  and  were  felonies  without  any  statutory  defi- 
nition. That  may  be  true,  but  it  is  not  true  in  this  State, 
where  we  have  no  common  law  offences,  either  felonies  or 
mbdemeanors.  No  person  can  be  punished  criminally  in 
the  State  of  Indiana,  unless  the  State  can  confront  him  with 
a  statute  defining  the  crime  with  which  he  is  charged,  and 
declaring  its  punishment ;  and  the  statute  must  have  been 
enacted  before  the  commission  of  the  deed. 

The  conrt  erred  in  its  ruling. 

The  judgment  is  reversed ;  cause  remanded,  with  in* 
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8truction8  to  overrule  the  motion  to  quash  the  iudictmeut, 
and  for  further  proceedings. 


ig  ^^  Evans  et  ux.  v.  Nbalis,  Adm'r 

140  64  Practice. — SubsHtuiion  of  Administrator  as  Plaintiff. — Statute  of  lAmUa- 
titms. — Pleading. — The  subfltitution  of  the  administrator  as  plaintiff  in  an 
action,  upon  the  death  of  the  original  plaintiff,  and  the  filing  of  an  amend- 
ed complaint  by  him,  are  but  steps  in  continuation  of  the  original  action, 
and  not  the  commencement  of  a  new  one  ;  and  where  such  amended  com- 
plaint does  not  set  up  any  new  right  not  asserted  in  the  original  one,  an 
answer  pleading  the  statute  of  limitations  is  bad  on  demurrer,  if  such 
original  complaint  was  filed  before  the  cause  of  action  was  barred. 
Pleading. — Intent  of  Pleader, — A  complaint  by  an  administrator  to  set 
aside  a  conveyance  as  fraudulent  against  his  decedent,  which  alleges  that 
such  conveyance  was  made  with  intent  to  defraud  the  plaintiff,  instead  of 
the  plaintiff's  decedent,  will  be  upheld  by  a  liberal  construction,  the  intent 
of  the  pleader  being  plain. 
'  Fraudulent  Conveyance. — Husband  and  Wife. — Notice. — ^Where  the 
grantee  of  real  estate,  who  is  a  purchaser  for  a  valuable  consideration  and  in 
good  faith,  conveys  such  real  estate  to  the  wife  of  the  grantor,  such  wife 
takes  the  title  thereto  ftreed  from  the  demands  of  her  husband's  creditors, 
though  she  may  have  had  notice  of  the  fraud  imputed  to  her  husband,  no 
money  of  said  husband  being  put  into  the  purchase. 

From  the  Boone  Circuit  Court. 

N.  By  Taylor,  F.  Rand,  E.   Taylor^  J.  W.  Clements  and 
T.  J.  Terhune,  for  appellants. 
R.  Hill  and  /.  W.  Nichol,  for  appellee. 

WoRDEN,  J. — This  case  has  once  before  been  in  this 
court,  and  the  Judgment  below  was  reversed  and  the  cause 
remanded  for  further  proceedings.  See  Evans  et  ux.  v. 
Hamilton^  56  Ind.  34. 

After  the  cause  went  back,  the  death  of  the  original 
plaintiff,  Orville  S.  Hamilton,  was  suggested,  and  his  ad- 


NOVEMBER  TEKM,  1879.  149 

f 

*  Eyeds  ei  ux,  v.  Nealis,  Adm'r. 

-  -  —  — ■ ~ 

ministrator,  James  Nealis,  was  substituted  as  plaintifi',  and 
thereupon  the  administrator  filed  his  amended  complaint, 
in  the  following  words  : 

"James  Nealis,  administrator  with  the  will  annexed  of 
the  estate  of  Orville  S.  Hamilton,  deceased,  plaintiff  herein, 
for  amended  complaint,  complains  of  James  Evans  and  Mar- 
garet Evans,  defendants,  and  says  that  heretofore,  to  wit, 
on  the  24th  day  of  December,  1869,  said  defendant  James 
Evans  was  the  owner  of  lands  hereinafter  described ;  that 
on  said  24th  day  of  December,  1869,  said  defendants,  by 
their  deed  of  conveyance,  conveyed  to  one  Laurena  Austin 
the  following  described  real  estate  in  Boone  county,  in  the 
State  of  Indiana,  to  wit :  The  east  half  of  the  north-east 
quarter  of  section  six  (6),  township  seventeen  (17)  north, 
of  range  two  (2)  west,  containing  48  acres,  more  or  les^, 
said  to  be  4  of  84  acres.  And  the  plaintiff  further  says  that 
said  conveyance  was  voluntary  and  without  consideration  ; 
that,  at  the  time  of  said  conveyance  of  said  real  estate,  the 
defendant  James  Evans  was  indebted  to  the  plaintiff's  de- 
cedent herein,  on  a  promissory  note  dated  April  24th,  1867, 
due  twelve  months  after  date,  calling  for  the  sum  of 
$1,024 ;  that  on  the  29th  day  of  September,  1870,  in  the 
Boone  Circuit  Court,  the  plaintiff",  Orville  S.  Hamilton, 
recovered  a  judgment  on  said  note  against  the  said  James 
Evans,  for  the  sum  of  twelve  hundred  and  thirty-two  dol- 
lars and  twenty  cents,  principal  and  interest,  and  the 
further  sum  of  sixty  dollars  and  twenty  cents  costs,  his  costs 
of  suit  therein ;  that  the  same  has  not  been  paid  or  any 
part  thereof,  but  is  now  due  and  owing  from  the  said 
James  Evans  to  the  plaintiff;  that  said  deed  of  conveyance 
was  executed  as  hereinafter  stated,  while  suit  was  pending 
on  said  note  in  said  Boone  Circuit  Court ;  that,  at  the  time 
said  conveyance  was  made  to  said  Laurena  Austin,  the  said 
James  Evans  did  not  have  sufficient  other  property  re- 
maining to  pay  all  his  debts,  and  that  said  conveyance  was 
made  by   said  Evans  and  wife  with  the  fraudulent  intent 
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to  hinder,  delay  aud  defraud  the  plaintiff  out  of  his  debt ; 
that  said  James  Evans  is  wholly  and  notoriously  insolvent, 
and  has  no  other  property  whatever,  out  of  which  said 
judgment  can  be  made,  except  said  real  estate,  and  has 
been  insolvent  and  destitute  of  other  property,  out  of 
which  any  part  of  said  judgment  could  have  been  made 
from  the  making  of  said  conveyance  to  the  commemse- 
ment  of  this  action  ;  that  said  Austin  well  knew  of  and  par- 
ticipated in  said  fraud,  and  received  said  deed  of  convey- 
ance with  the  fraudulent  intent  of  hindering,  delaying  and 
defrauding  the  plaintiff  out  of  his  debt,  and  for  no  other  or 
different  consideration  ;  that  afterward,  to  wit,  on  the  25th 
day  of  December,  1872,  the  said  Laurena  Austin,  well 
knowing  that  said  conveyance  to  her  was  voluntary  and 
without  any  consideration,  and  well  knowing  that  at  the 
time  the  said  James  Evans  did  not  have  sufficient  other 
property  remaining  to  pay  all  his  debts,  to  further  carry 
out  the  fraudulent  intent  of  James  Evans  aforesaid,  with 
her  husband,  Samuel  Austin,  and  by  deed  of  conveyance, 
conveyed  said  real  estate  to  said  Margaret  Evans ;  that 
said  Margaret  Evans  was  a  party  to  said  fraud,  in  this,  that 
she  knew  that  said  conveyance  to  said  Austin  was  volun- 
tary and  without  consideration,  and  that  she  paid  no  con- 
sideration wliatever  for  said  real  estate,  but  on  the  con- 
trary received  said  deed  of  conveyance  from  said  Laurena 
Austin  and  Samuel  Austin  with  the  fraudulent  intent  to 
hinder,  delay,  cheat  and  defraud  the  plaintiff  out  of  said 
debt ;  that  the  said  James  Evans,  for  the  last  twelve  years 
and  ever  since,  has  been  and  now  is  in  the  possession  of 
said  real  estate.     Wherefore,"  etc. 

The  defendants  demurred  to  the  complaint  for  want  of 
sufficient  facts,  but  the  demurrer  was  overruled.  The  ob- 
jection urged  to  the  complaint  is,  that  it  alleges  that  the 
conveyances  mentioned  were  made  with  intent  to  defraud 
the  plaintiff,  and  not  the  plaintiff's  testator.  The  intent 
of  the  pleader  is  plain  enough.     He  evidently  intended  to 
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allege  an  intent  to  defraud  the  original  plaintiff  in  the  ac- 
tion, and  we  tifink  a  libera)  construction  will  uphold  the 
pleading  in  this  respect. 

The  defendant  Margaret  Evans,  in  the  third  paragraph 
of  her  answer,  pleaded  that  *Hhe  cause  of  action  mentioned 
in  the  amended  complaint  did  not  accrue  within  six  years 
before  the  filing  of  the  amended  complaint  herein.  Where- 
forei"  etc. 

A  demarrer  for  want  of  sufficient  facts  was  sustained  to 
this  paragraph  of  answer.  In  this  we  think  no  error  was 
committed. 

The  substitution  of  the  administrator  as  plaintiff  upon 
the  death  of  the  original  plaintiff,  and  the  filing  of  an 
amended  complaint,  were  but  steps  in  continuation  of  the 
original  action,  and  not  the  commencement  of  a  new  one, 
and  the  amended  complaint  did  not  set  up  any  new  right 
or  title  not  asserted  in  the  original  one,  but  contained  a 
more  perfect  statement  of  the  right  sought  to  be  enforced 
in  the  original.     See  Hawthorn  v.  The  State^  57  Ind.  286. 

The  issues  formed  in  the  cause  were  tried  by  a  jury,  re- 
sulting in  a  general  verdict  for  the  plaintiff,  with  answers 
by  the  jury  to  interrogatories,  and  judgment  was  rendered 
on  the  verdict,  over  motions  by  the  defendants  for  a  new 
trial,  and  for  judgment  on  the  answers  to  interrogatories 
notwithstanding  the  general  verdict. 

We  are  not  clear  that  the  answers  to  interrogatories 
may  not  be  reconciled  with  the  general  verdict,  and  there- 
fore need  not  extend  this  opinion  by  setting  them  out. 
Bat  we  are  of  opinion  that  the  motion  for  a  new  trial 
should  have  prevailed. 

Upon  an  examination  of  the  evidence,  which  is  all  in  the 
record,  we  find  nothing  which  tends  to  sustain  the  allega- 
tions of  the  complaint  that  Laurena  Austin  took  the  con- 
veyance to  her,  without  consideration,  or  that  she  had  no- 
tice of  the  alleged  fraudulent  purpose  of  her  grantor,  Ev- 
ans.   On  the  contrary,  it  affirmatively  appears  that  she  paid 
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a  valuable  consideration  for  the  land,  indeed  nearly  as 
much  as  it  was  estimated  by  the  witnesses  tx)  be  worth,  and 
fraud  will  not  be  presumed,  but  must  be  proved.  She 
paid  some  money  for  the  land,  surrendered  some  notes 
which  she  held  against  Evans,  and  paid  off  some  judg- 
ments which  were  liens  upon  the  land. 

As  she  was  a  purchaser  for  a  valuable  consideration,  and 
in  good  faith  for  aught  that  appeara,  she  could  convey  the 
land  to  Mrs.  Evans  and  vest  in  the  latter  a  good  title,  free 
from  the  demands  of  the  creditors  of  her  husband.  Mrs. 
Evans,  if  she  purchased  or  took  a  conveyance  from  one 
who  was  a  purchaser  in  good  faith  for  a  valuable  consid- 
eration, would  take  a  title  freed  from  the  demands  of  her 
husband's  creditors,  though  she  may  have  had  notice  of 
the  fraud  imputed  to  her  husband,  because  she  would  step 
into  the  shoes  and  acquire  the  rights  of  her  grantor. 

The  evidence  shows  that  Laurena  Austin  and  her  bus-  * 
band,  for  a  valuable  consideration,  conveyed  the  land  to 
Mrs.  Evans.  The  amount  paid  by  Mrs.  Evans  seems  to 
have  been  about  the  value  of  the  land.  The  only  possible 
theory  on  which  the  plaintiff  could  recover  on  the  evi- 
dence in  the  case  is,  that  Mrs.  Evans  put  her  husband's 
money  into  the  purchase  of  the  property  from  Laurena 
Austin.  But  this  is  not  the  case  made  by  the  complaint. 
The  theory  of  the  complaint  is,  that  Laurena  Austin  was  a 
fraudulent  voluntary  purchaser,  and  that  the  conveyance 
by  her  and  her  husband  to  Mra.  Evans  was  without  con- 
sideration. Besides  this,  we  are  clear  that  there  was  no 
evidence  that  justified  the  inference  that  any  money  of  the 
husband  went  into  this  purchase.  Mrs.  Evans  had  money 
of  her  own,  and  some  land  in  Montgomery  county,  and  it 
was  shown  that  one  of  her  adult  sons  furnished  her  with 
twelve  hundred  dollars  which  he  had  made  on  her  land  in 
Montgomery  connty.     There  is  no  affirmative  evidence  in 
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the  record,  that  auv  oftbe  husband's  monev  went  into  the 
purchase. 

The  judgment  below  is  revereed,  with   costs,  and  the 
cause  remanded  for  a  new  trial. 

Opinion  filed  at  May  Term,  1879. 

Petition  for  a  rehearing  overruled  at  November  Term,  1879. 


Blodgett  V.  The  German  Savings  Bank  of  Lafayette. 

Dkuhquent  Taxes.— Z/i>no/',  on  Orovnng  Crops  Belonging  to  Third  PeV'^ 
ion. — Action  by  such  Person  Against  Purchaser  at  Sheriff's  Sale  to  Recover 
Value  of  Crops  Sold  to  Pag  Taxes, — Pleading. — A  complaint  by  A.  against 
B.  alleged,  in  substance,  the  following  facts  :  That  in  1875  C,  being  the 
owner  of  certain  described  lands,  executed  to  the  defendant  a  mortgage 
thereon  to  secure  a  certain  indebtedness  ;  that  said  mortgage  was  fore- 
cloeed  and  the  land  sold  to  the  defendant  to  satisfy  his  judgment ;  that 
the  lands  were  not  redeemed  ;  that  soon  after  said  sale  G.  leased  said  lands 
to  D.  for  one  year,  with-  an  agreement  that  the  tenant  should  farm  said 
lands  and  pay  as  rent  a  certain  proportion  of  all  the  crops  ;  that,  shortly 
after  said  lease  was  executed,  G.  and  wife  conveyed  said  lands  by  war- 
ranty deed  to  the  plaintiff,  for  a  valuable  consideration  ;  that,  at  the  time 
of  said  conveyance  to  the  plaintiff,  there  were  growing  crops  on  said 
lands  being  raised  by  said  tenant  under  said  lease,  which  were  planted 
and  matured  by  said  tenant  before  the  expiration  of  the  year  allowed  for 
redemption  from  said  sheriff '4  sale  ;  that  the  plaintiff's  interest  in  said 
crops,  immediately  after  said  conveyance  to  him,  was  worth  five  hundred 
dollars  ;  that,  at  the  time  of  the  defendant's  purchase  at  said  sheriff's  sale, 
there  were  certain  taxes  due  and  unpaid  which  were  a  lien  on  said  lands  ; 
that,  soon  after  said  lands  were  conveyed  by  G.  and  wife  to  the  plaintiff, 
the  defendant  directed  the  treasurer  to  levy  upon  and  sell  the  plaintiff's 
interest  in  said  growing  crops  to  satisfy  said  taxos,  which  said  treasurer 
accordingly  did,  whereby  the  plaintiff's  entire  interest  in  said  crops  was 
wrongfully  taken  from  and  lost  to  him.     Wherefore,  etc. 

If  eld,  that  the  complaint  does  not  state  a  cause  of  action. 

From  the  Tippecanoe  Circuit  Court. 

D.  Walton^  J.  M.  Larue  and  F.  B.  Everett^  for  appellant. 
(r-  0.  Behm  and  A,  0.  Behm,  for  appellee. 

HowK,  C.  J. — ^In   this  action  the  appellant  sued  the  ap- 
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pellee,  in  a  complaint  of  a  single  paragraph,  to  which  com- 
plaint the  appellee  demurred  upon  the  ground  that  it  did 
not  state  facts  sufficient  to  constitute  a  cause  of  action. 
This  demurrer  was  sustained  by  the  court,  and  to  this  rul- 
ing the  appellant  excepted  ;  and,  declining  to  amend  or 
plead  further,  judgment  w^as  rendered  against  him  for 
costs.  From  this  judgment,  he  has  appealed  to  this  court 
and  has  here  assigned,  as  error,  the  decision  of  the  circuit 
court  in  sustaining  the  demurrer  to  his  complaint. 

The  only  question,  therefore,  for  the  decision  of  this 
court,  is  this :  Does  the  appellant's  complaint  state  facts 
sufficient  to  constitute  a  cause  of  action  ?  The  proper  pre- 
sentation of  this  question,  and  of  our  decision  thereof,  ren- 
ders it  necessary  for  us  to  give  a  summary  at  least  of  the 
facts  alleged  in  said  complaint,  in  this  opinion. 

In  this  complaint  the  appellant  alleged,  in  substance, 
that  on  the  9th  day  of  February,  1875,  one  Peter  Longlois, 
who  was  the  owner  in  fee  of  the  lands  thereinafter  de- 
scribed, and  his  wife  executed  and  delivered  to  the  appellee 
a  mortgage  upon  the  lands  in  Tippecanoe  county,  Indiana, 
particularly  described  in  said  complaint,  containing  one 
hundred  and  one  and  eighty-hundredths  acres,  more  or 
less,  to  secure  certain  indebtedness  from  said  Peter  Long- 
lois to  the  appellee ;  that  afterward,  on  the  7th  day  of 
September.  1876,  the  appellee  obtained  a  judgment  and 
decree  of  foreclosure  of  the  said  mortgage  in  the  superior 
court  of  said  county,  and  afterward,  on  the  11th  day  of 
November,  1876,  by  virtue  of  said  decree,  caused  said  lands 
to  be  sold  by  the  sheriff  of  said  county  to  pay  and  satisfy 
said  judgment,  and  that  the  appellee  then  and  there,  at 
said  sheriff's  sale,  became  the  purchaser  of  said  lands  to 
satisfy  its  said  judgment,  and  that  said  lands  were  not  re- 
deemed from  said  sale ;  that  soon  after  said  Peter  Longlois 
leased  said  lands  to  one  Abram  Dingman,  for  the  term  of  one 
year,  ending  March  Ist,  1878,  with  an  agreement  that  said 
tenant  should  farm  said  lands  and  pay  for  the  use  and  occu- 
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pation  thereof,  as  rent,  two-fifths  of  all  the  grain,  corn, 
oats,  wheat,  potatoes,  beans  and  other  crops  that  he  might 
raise  thereon,  to  be  delivered  in  the  warehouse  in  Lafay- 
ette ;  that  after  the  said  leasing  of  said  lands,  to  wit,  in 
July,  1877,  the  said  Peter  Louglois  and  his  wife,  by  war- 
ranty deed,  sold  and  conveyed  the  said  lands  to  the  appel- 
lant, a  copy  of  which  deed  was  filed  with  and  made  a  part 
of  the  complaint;  that  the  said  conveyance  was  made  for 
a  Talnftble  consideration  moving,  from  the  appellant  to  said 
Peter  Longlois,  to  wit,  the  sum  of  o«e  thousand  dollars, 
which  the  said  Longlois  then  and  before  that  time  owed 
the  appellant,  and  which  indebtedness  was  to  be  satisfied 
by  said  conveyance ;  that  the  said  tenant  took  possession 
of  said  lands  under  said  lease,  and  farmed  the  same,  and,  at 
the  time  of  said  conveyance  by  said  Longlois  and  wife  to 
the  appellant,  there  were  growing  crops  on  said  lands  be- 
ing raised  by  said  tenant  under  said  lease,  which  crops  con- 
sisted of  com,  wheat,  oats,  potatoes  and  beans,  which 
were  planted,  grown  and  matured  by  said  tenant  on  said 
lands,  after  the  said  sale  thereof  by  the  sheriff  to  the  ap- 
pellee, and  before  the  expiration  of  the  year  allowed  by 
law  for  the  redemption  thereof  from  said  sale ;  that  the  ap- 
pellant's interest  in  said  crops,  immediately  after  said  con- 
veyance to  him,  was  worth  at  least  five  hundred  dollars ; 
that,  at  the  time  of  the  appellee's  purchase  of  said  lands  at 
said  sheriff's  sale,  there  wore  State  and  county  taxes  due  and 
unpaid,  and  a  lien  thereon,  in  the  sum  of  $198.00 ;  that,  soon 
after  the  said  conveyance  of  said  lands  by  the  said  Long- 
lois and  wife  to  the  appellant,  the  appellee  instigated  and 
directed  the  treasurer  of  said  county  to  seize  and  levy  upon 
the  appellant's  interest  in  said  growing  crops  on  said  lands 
80  planted,  grown  and  matured  by  said  tenant,  and  sell  the 
same  to  pay  and  satisfy  said  taxes  ;  and  that  the  said  treas- 
urer did,  under  the  appellee's  direction,  on  the  25th  day 
of  July,  1877,  after  having  so  levied  on  the  appellant's  in- 
terest in  said  growing  crops  on  said  lands^  sell  and  transfer 
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the  same  to  pay  and  satisfy  said  taxes,  whereby  the  en- 
tire interest  of  the  appellant,  iu  the  said  crops  so  raised  by 
said  tenant  on  said  hinds,  during  the  season  of  1877,  and 
while  said  Dingman  was  the  tenant  of  the  appellant  and 
his  grantor,  was  wrongfully  taken  from  and  lost  to  him. 
Wherefore  the  appellant  demanded  judgment  against  the 
appellee  for  the  sum  of  J600.00,  and  for  other  proper 
relief. 

It  seems  to  us,  that  the  facts  alleged  in  this  complaint 
were  clearly  insufficient  to  show  any  cause  of  action  in  fa- 
vor of  the  appellant  and  against  the  appellee.  The  theory 
of  the  complaint,  as  we  understand  its  allegations,  is  that 
the  appellee,  by  its  purchase  of  the  lands  at  sheriif's  sale, 
which  lands  were  then  encumbered  by  the  lien  thereon  of 
certain  delinquent  taxes,  became  personally  liable  for  the 
payment  of  such  taxes.  This  theory,  we  think,  is  a  mista- 
ken one.  The  appellee  did  not,  bj^  its  said  purchase  of 
said  lands,  become  personally  liable  for  the  payment  of  the 
delinquent  taxes,  which  were  a  lien  on  the  lands  at  the 
time  of  its  purchase  thereof.  Although  such  taxes  would 
have  remained  a  perpetual  lien  on  the  lands  in  question, 
until  paid,  and  might  have  been  collected  by  the  sale  of 
those  lands  while  in  the  possession  of  the  appellee,  yet 
they  could  never  have  been  collected  by  the  seizure  and 
sale  of  other  property  of  the  appellee,  situate  elsewhere 
than  on  said  lands.  So  far  as  the  appellee  was  concerned, 
under  the  allegations  of  the  appellant's  complaint,  the  lands 
in  question,  of  all  the  property  owned  by  the  appellee, 
could  alone  be  subjected  to  the  payment  of  the  delinquent 
taxes  thereon.  But  the  case  is  different  with  the  appel- 
lant. If,  by  the  deed  of  Peter  Longlois  and  his  wife  to  the 
appellant,  the  latter  acquired  any  title  to  or  interest  in  the 
lands  conveyed  and  in  the  crops  then  growing  and  matur- 
ing thereon,  there  can  be  no  question,  we  think,  that  not 
only  the  lands  but  also  the  crops  growing  thereon,  as  long 
as  they  remained  on  the  lands,  would  be  equally  as  much 
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liable  to  the  lien  and  payment  of  the  delinquent  taxes  in 
the  appallant's  possession,  as  they  would  if  they  had  re- 
mained in  the  possession  of  Peter  Longlois,  or  as  if  they  had 

* 

passed  at  once,  under  the  sheriff's  sale,  into  the  appellee's 
possession. 

In  other  words,  it  seems  to  us  that,  under  the  allegations 
of  the  complaint,  the  delinquent  taxes  therein  mentioned 
became  as  much,  if  not  more,  the  personal  debt  of  the  ap- 
pellant, than  of  the  appellee.  In  the  recent  case  of  Fores- 
man  V.  Chdse,  68  Ind.  500,  it  was  decided  by  this  court, 
that  where  a  person  became  the  owner  of  lands,  en- 
cambered  with  delinquent  taxes  assessed  against  a 
former  owner  thereof,  such  taxes  did  not  become  the  per- 
sonal debt  of  such  person,  and  could  not  be  collected  by 
distress  and  sale  of  any  of  his  property  except  the  lands 
so  encumbered,  and  his  property,  if  any,  situate  on  such 
lauds.  The  crops  grown  and  matured  on  the  lands 
described  in  appellant's  complaint  in  this  action  were 
clearly  liable,  we  think,  to  distress  and  sale  for  the  pay- 
ment of  the  delinquent  taxes,  which  were  a  lien  on  the 
lands  not  only  at  the  time  of  the  sheriff's  sale  thereof  to 
the  appellee,  but  also  at  the  time  of  the  conveyance 
thereof  by  said  Longlois  and  his  wife  to  the  appellant. 
The  delinquent  taxes  were  certainly  no  more  the  personal 
debt  of  the  appellee,  than  of  the  appellant;  and  if,  as  al- 
leged, the  appellee  "  instigated  and  directed  "  the  county 
treasurer  to  levy  upon  and  sell  the  crops  on  said  lands  for 
the  payment  of  said  taxes,  that  was  nothing  more  than  the 
treasurer's  duty  required  him  to  do.  Such  instigation  and 
direction  would  not  give  the  appellant  any  cause  of  action 
against  the  appellee.  We  are  clearly  of  the  opinion,  that 
the  court  committed  no  error  in  sustaining  the  demurrer 
to  the  complaiht. 

The  judgment  is  affirmed,  at  the  appellant's  costs. 
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Jay  V,  The  State. 

Criminal  La.w. — Injury  to  ToU-Gate.—lndietmettt^ln  a  prosecution  for 
injurinii;  a  toll-gate,  foundei  upon  section  66,  2  R.  S.  1876,  p.  479,  the  in- 
dictment, after  stating  the  time  and  place,  charged  that  the  defendant 
did,  etc.,  unlawfully  injure  a  certain  toll-gate  **  erected  on  the  Jonesboro 
and  Kokomo  division  of  the  Marion  and  Liberty  Qravel  Road  Company, 
by  then  and  there  breaking  down  and  pulling  around  a  portion  of  said 
gate,  thereby  injuring  said  gate  in  the  sura  of  one  dollar,  and  that  said 
gate  was  then  and  there  the  property  of  the  Marion  and  Liberty  Qrayel 
Road  Company,  and  the  iryury  was  to  the  damage  of  said  •  ♦  • 
Company  in  the  sum  of  one  dollar." 

Held,  that  the  charge  of  the  offence  is  sufficiently  made. 

From  the  Grant  Circuit  Court. 

A.  C.  Davis^  J.  F.  McDowell  and  G.  L.  McDowell^  for  ap- 
pellant. 

T.  W.  Woollen^  Attorney  General,  and  A.  F.  Ayres,  for  the 
State. 

BiDDLE,  J. — Prosecution  against  the  appellant  for  injur- 
ing a  toll-gate.     Conviction  ;  appeal. 

The  appellant  moved  to  quash  the  indictment;  the  court 
overruled  his  motion,  but  no  exception  was  reserved  to  the 
decision  ;  upon  this  ruling,  therefore,  the  record  presents 
no  question.  But  the  appellant  has  assigned,  as  error,  the 
insufficiency  of  the  indictment  to  support  the  judgment. 
This  assignment  properly  raises  the  question  as  to  the  suf- 
ficiency of  the  indictment. 

The  prosecution  is  founded  on  section  66,  2  R.  S.  1876, 
p.  479.  The  ofteuce  is  charged  against  the  appellant  in  the 
following  words  : 

^^  That  at  the  county  of  Grant  and  State  of  Indiana,  on 
the  11th  day  of  June,  1878,  one  Elisha  B.  Jay,  late  of 
Grant  county,  did  then  and  there  unlawfully  injure  a  cer- 
tain toll-gate  erected  on  the  Jonesboro  and  Kokomo  divi- 
sion of  the  Marion  and  Liberty  Gravel  Road  Company,  by 
then  and  there  breaking  down  and  pulling  around  a  por- 
tion of  said  gate,  thereby  injuring  said  gat^  in  the  sum  of 
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one  dollar,  and  that  said  gate  was  then  and  there  the  prop- 
erty of  the  Marion  and  Liberty  Gravel  Road  Company,  and 
the  injury  was  to  the  damage  of  said  Marion  and  Liberty 
Gravel  Road  Company  in  the  sum  of  one  dollar.  Contrary," 
etc. 

The  argument  made  against  the  indictment  is,  that  by 
the  averment,  "  the  toll-gate  was  erected  on  the  ^Company,' 
and  not  on  the  gravel  road,  the  Marion  and  Liberty 
Gravel  Road  Company  being  composed  of  individuals,  it 
was  absolutely  impossible  that  the  toll-gate  could  have  been 
erected  on  the  division  of  the  individuals  composing  the 
company  or  corporation." 

This  argament  appeai^s  to  us  to  be  more  literal  than  prac- 
tical. We  think  that  with  the  subsequent  averments,  ^^that 
said  gate  was  then  and  there,  the  property  of  the  Marion 
and  Liberty  Gravel  Road  Company,  and  the  injury  was 
to  the  damage  of  said  Marion  and  Liberty  Gravel  Road 
Company  in  the  sum  of  one  dollar,"  the  charge  of  the  of- 
fence is  sufficiently  made.  The  case  of  The  State  v.  Wal- 
ters,  64  Ind.  226,  is  in  point.  As  the  section  upon  which 
this  prosecution  is  founded  is  set  out  in  the  opinion  cited, 
we  do  not  repeat  it  here. 

The  judgment  is  right,  and  is  therefore  affirmed,  at  the 
costs  of  the  appellant. 


MoOrillis  v.  Thb  State. 

CuMiKAL  Law. — Burglary. — Oumership. — Tenant — Indieiment —  Variance, 
— A  tenant,  who  is  in  the  exclusive  possession  of  property  under  a  writ- 
ten lease,  18,  during  the  continuance  of  his  term,  whether  it  be  for  a  long 
<r  short  time,  as  absolutely  the  owner  as  if  lie  had  the  fee  in  the 
property  ;  and,  where  an  indictment  charged  the  defendant  with  haying 
burglariously  entered  the  storehouse  of  D.,  and  the  evidence  upon  the 
trial  showed  that,  while  D.  was  the  owner  of  the  fee  of  the  storehouse  so  en- 
tered.  yA  Uie  same,  at  the  time  of  the  entrjy,  was   in  the   exclusive 
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possession  and  occupancy  of  W.  as  the  lessee  and  tenant  of  I).,  under  a 
written  lease,  he  paving  a  stipulated  rent  therefor  and  using  the  same  to 
carry  on  his  husiness  as  a  merchant,  the  variance  between  the  name  of  the 
owner  alleged  and  that  proved  is  fatal. 
Samx. — General  TVnaiwies.— The  rule  that,  where  the  property  burglariously 
broken  into  is  occupied  by  a  tenant  having  a  definite  term,  it  must  be  al- 
leged to  be  his  property  and  not  that  of  his  landlord,  applies  in  this  State 
to  property  held  by  a  general  tenancy,  tho  duration  of  which  is  not  fixed 
by  contract,  as  the  statute  converts  such  tenancies  into  tenancies  from  year 
to  year. 

From  the  Henry  Circuit  Court. 

J.  N.  Tempter  and  B.  S,  Gregory^  for  appellant. 
71  W.  Woollen^  Attorney  General,  for  the  State. 

WoRDBN,  J. — The  appellant  was  indicted  in  the  Ban- 
dolph  Circuit  Court,  the  indictment  containing  two  counts. 
The  first  charged  the  defendant  with  having  burglariously 
entered  the  "  storehouse  of  Susannah  Diggs,"  with  intent 
etc.  The  second  charged  the  defendant  with  the  larceny 
of  the  goods  of  Goodlope  Wright. 

On  the  application  of  the  defendant,  the  venue  of  the 
cause  was  changed  to  th^  county  of  Henry,  where  he  was 
put  on  trial,  found  guilty  upon  the  first  count  of  the  in- 
dictment, and  sentenced  to  pay  a  fine  of  fifty  dollars  and 
be  imprisoned  in  the  state- prison  for  the  term  of  two 
years. 

It  appeared  upon  the  trial  of  the  cause  that  Susannah 
Diggs  was  the  owner  of  the  fee  of  the  storehouse  burglari- 
ously entered,  but  that  the  same,  at  the  time  of  the  entry, 
was  in  the  exclusive  possession  and  occupancy  of  Goodlope 
Wright,  as  the  lessee  and  tenant  of  Susannah  Diggs,  under 
a  written  lease,  he  paying  a  stipulated  sum  as  rent  there- 
for, and  using  the  same  in  carrying  on  his  business  as  a 
merchant. 

The  question  arises  whether  on  these  facts  the  conviction 
can  be  sustained. 

There  can  be  no  doubt  that  it  was  necessary  to  state  in 
the  indictment  the  true  name  of  the  owner  of  the  property 
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burglariously  entered,  unless,  indeed,  there  was  some  rea- 
son given  why  it  could  not  be  stated  ;  and  any  material 
variance  between  the  name  stated  and  that  proved  on  the 
trial  would  be  fatal  to  the  prosecution. 

The  question  arises  then,  whether,  on  the  facts  proved, 
the  property,  in  legal  contemplation,  was  the  property  of 
Susannah  Diggs,  or  of  Goodlope  Wright.  We  think  clearly 
it  was  the  property  of  Wright,  and  not  of  Diggs.  Wright 
was  in  the  exclusive  possession  under  his  lease,  and,  during 
the  continuance  of  his  term,  the  length  of  which  does  not 
appear,  he  was  as  absolutely  the  owner  as  if  he  had  had 
the  fee  in  the  property.  The  lease  may  have  been  but  for 
a  short  time,  but,  whether  long  or  short,  he  w^as  the  owner 
during  the  term. 

It  is  said  in  2  East  Crown  Law,  p.  606,  that  it  can  not  be 
burglary  to  break  open  one's  own  house.  Yet  it  is  clear, 
in  the  facts  shown,  that  Susannah  Biggs  might  have  com- 
mitted burglary  in  breaking  open  the  storehouse  in  ques- 
tion during  the  term  for  which  it  was  let  to  Wright,  be- 
cause, during  that  term,  it  was  his  and  not  her  property.. 

The  cases  in  which  the  like  point  has  been  involved  all, 
80  far  as  we  are  advised,  either  decide  directly  or  assume 
that,  where  the  property  burglariously  broken  into  is  occu- 
pied by  a  tenant  having  a  definite  terra,  it  must  be  alleged 
to  be  his  property,  and  not  that  of  his  landlord.  And"  the 
rule  must  apply  in  this  State  to  propei-ty  held  by  a  general 
tenancy,  the  duration  of  which  is  not  fixed  by  contract,  as 
the  statute  converts  such  tenancies  into  tenancies  from  year 
to  year.  2  R.  S.  1876,  p.  388  ;  Brown's  AdmWs  v.  Bragg y^ 
22  Ind.  122  ;  Bright  v.  McOuat,  40  Ind.  521. 

The  rule  is  applied  as  well  in  cases  where  the  tenant  is. 
the  servant  of  the  landlord,  and  is  allowed  to  occupy  the 
premises  because  he  is   such   servant,  as  in   other  cases. 

Thus,  the  following  case  is  found  stated  in  2  Russell  on 
Crimea,  p.  29 : 

Vol.  LXIX.— 11 
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*'  Greaves  t  Co.  had  a  house  and  buildings  where  they 
carried  on  their  trade ;  Mettran,  their  servant,  lived  with 
his  family  in  the  house,  and  paid  £11  per  annum  for  rent 
and  coals,  such  rent  being  much  below  the  value ;  Mettran 
was  allowed  to  live  there  because  he  was  a  servant ;  Greaves 
,  A  Co.  paying  the  rates  and  taxes.  One  of  the  buildings 
having  been  broken  into,  the  indictment  charged  a  burg- 
lary to  have  been  committed  in  the  dwelling-house  of 
Greaves  &  Co.,  and  it  was  urged  that  Mettran's  occupation 
was  their  occupation  ;  that  the  house  he  occupied  might  be 
deemed  their  dwelling-house  ;  and  that  all  of  their  build- 
ings might  be  deemed  a  part  of  their  dwelling  house.  But 
upon  a  case  reserved,  the  judges  held  that  as  Mettran 
stood  in  the  character  of  a  tenant,  and  Greaves  &  Co. 
might  have  distrained  upon  him  for  rent,  and  could  not 
arbitrarily  have  removed  him,  Mettran's  occupation  could 
not  be  deemed  their  occupation,  and  that  the  conviction 
as  to  the  burglary  was  wrong." 

Ho,  also,  it  is  said  in  2  Whart.  Crim.  Law,  sec.  1571,  that 
"  if  a  servant  live  in  a  house  of  his  master's  at  a  yearly 
rent,  the  house  can  not  be  described  as  the  master's  house, 
though  it  be  on  the  premises.'^     See  sec.  1577. 

In  2  Archbold  Crim.  Pr.  &  PI.,  8th  ed.,  at  page  1097, 
i»  a  note  containing  a  valuable  collection  of  authorities  on 
the  subject  of  the  ownership  of  property  in  respect  to 
which  burglary  has  been  committed,  in  which,  among  other 
things,  it  is  said :  "  The  material  point  to  be  ascertained 
will  be,  whether  the  ownership  remains  with  the  proper 
owner  of  the  dwelling-house,  and  is  exercised  by  him, 
either  in  his  own  occupation  or  by  that  of  other  persons  on 
his  account,  or  whether  the  proper  owner  has  given  such 
an  interest  to  other  persons,  in  the  whole  or  in  parts  of 
the  dwelling-house,  as  to  constitute  an  ownership  in  such 
other  persons." 
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There  can  be  no  doubt,  as  has  already  been  Bald,  that 
a  tenant  in  possession  of  property  under  a  lease  has  the 
ownership  during  the  continuance  of  his  term. 

Our  statute  has  extended  the  crime  of  burglary  so  as  to 
include  not  only  the  breaking  and  entering  of  a  mansion 
house,  but  also  of  a  "  storehouse,  manufactory,  office,  shop, 
out-house  or  boat.'*  And  a  further  extension  is  made  by 
an  act  of  March  29th,  1879,  Acts  1879,  p.  81.  But  the 
owoership  must  be  correctly  stated  in  either  case. 

We  are  of  opinion  that  the  variance  between  the  name 
of  the  owner  of  the  storehouse  alleged  and  that  proved 
iras  fatal ;  and  that  a  motion  made  by  the  appellant  for  » 
new  trial  should  have  been  granted. 

The  judgment  below  is  reversed,  and  the  cause  remanded 
for  a  new  trial. 

The  clerk  will  give  the  proper  notice  for  the  return  of 
the  prisoner. 


Wright  v.  The  State. 

CmcnrAL  ItAir.-^Ifutruciian,— Reasonable  Doubt — An  instruction  to  the 
jniyina  criminftl  case,  which  Umits  a  reasonable  doubt  to  something  which 
itSQggoBted  by,  or  arises  fh)m,  or  springs  o«t  of  the  evidence  adduced, 
gives  too  narrow  a  definition  of  a  reasonable  doubt.  Such  a  doubt  may 
arise  from  a  want  of  evidence  as  to  some  fact  having  a  natural  connection 
with  the  cause.  It  has  reference  to  that  uncertain  condition  of  the  mind 
which  may  remain  after  considering  what  has  not  been  proved  as  well  as 
tlua  which  has. 

^AME.—Oomnum  .Ssnse.-^ After  a  jury  has  been  instructed  that  they  are  the 
judges  of  the  law  as  well  as  the  facts,  it  is  error  to  then  instruct  them  that 
"common  sense"  is  their  best  guide,  without  limiting  this  commendation 
to  80  much  of  the  case  as  has  reference  to  the  value  and  weight  of  the 
evidence. 


From  the  LaGrange  Circuit  Court. 
W.  C,  Glasgow^  for  appellant. 
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T.  W.  WooUeUy  Attorney  General,  and  J.  S.  Drake^  Pros- 
ecuting Attorney,  for  the  State. 

NiBLACK,  J. — At  the  February  term,  1879,  of  the  court 
below,  the  appellant,  Walter  L.  Wright,  was  indicted  and 
tried  for,  and  convicted  of,  grand  larceny. 

On  the  trial  the  court  gave  to  the  jury  an  elaborate 
series  of  instructions  in  writing. 

After  telling  the  jury  that  they  were  the  judges  of  the 
law  as  well  as  of  the  facts  of  the  case,  as  also  of  the  credi- 
bility of  the  witnesses)  the  weight  of  the  evidence,  and  of 
the  inferences  proper  to  be  drawn  from  facts  proven,  and 
that  'the  defendant  was  presumed  to  be  innocent  until 
proven  guilty,  the  court  proceeded  as  follows : 

^^6.  The  presumption  of  innocence  continues  until  the 
proof  of  guilt  is  made  clear  and  conclusive,  leaving  no 
other  inference  and  excluding  all  reasonable  doubt.  A 
reasonable  doubt  is  one  suggested  by  or  arising  out 
of  the  proofe  made,  and  [which],  after  a  full  and  fair  con- 
sideration of  all  the  evidence  pro  and  eo7i,  remains  in  the 
mind,  causing  some  degree  of  uncertainty  as  to  the  alleged 
guilt.  If  the  evidence  adduced  against  the  accused  can  be  ex- 
plained on  any  consistent  and  reasonable  hypothesis,  there 
must  be  an  acquittal. 

^>  7.  It  is  not  meant  to  be  said,  however,  that  the  proof 
of  guilt  must  be  certain  to  a  mathematical  demonstration. 
It  need  be  only  to  a  moral  certainty.  Such  certainty  as 
would  warrant  a  prudent  and  cautious  man  in  voluntary 
and  unhesitating  action  in  a  matter  of  the  highest  con- 
cern to  himself.  It  is  not  a  reasonable  doubt  which  may  be 
raised  by  conjecturing  something  for  which  there  is  no 
foundation  or  suggestion  in  the  evidence  adduced. 

"  8.  As  already  stated  substantially,  the  reasonable  doubt 
is  one  which  is  suggested  by  or  springs  out  of  the  proof 
made,  and  [which],  after  giving  due  weight  to  all  crimi- 
nating circumstances  and  proofs,  remains  in  the  mind, 
suggesting  a  reasonable  possibility  of  innocence.     What 
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is  commonly  called  common  sense  is  perhaps  the  juror's 
best  guide  in  these  particulars." 

So  much  of  the  instructions  ahove  set  out  as  limited  a 
reasonable  doubt  to  something  which  is  suggested  by,  or 
arises  from,  or  springs  out  of,  the  evidence  adduced,  gave, 
what  appears  to  us  to  have  been,  a  too  narrow  definition  of 
that  which  is  implied  by  a  reasonable  doubt.  A  reasonable 
doubt  may  arise  from  a  want  of  evidence  as  to  some  fact 
having  a  natural  connection  with  the  cause.  It  has  refer- 
ence to  that  uncertain  condition  of  the  mind  which  may 
remain  after  considering  what  has  not  been  proven  as  well 
as  that  which  has. 

So  much  of  the  last  clause  of  instruction  No.  8  as  told 
the  jury  that  "common  sense  is  perhaps  the  juror's  best 
guide"  in  the  particulars  referred  to  was,  we  think,  also 
erroneous.     Common  sense  is  an  important  element  in  the 
administration    of  justice,  and  perhaps  an   indispensable 
element  in  its  successful  administration,  but   to   tell   the 
jury  that  it  was  their  "best  guide"  after  having  informed 
them  that  they  were  the  judges  of  the  law  as  well  as  the 
facts,  was  very  nearly,  if  not  quite,  equivalent  to  saying 
to  them  that  "common  sense  "  was  superior  to  law  in  deter- 
mining  the  guilt  or  innocence  of  the  defendant.     If  the 
court  had  expressly  limited  its  commendation  of  common 
sense  as  a  guide  to  so  much  of   the  case  as  had  reference 
to  the  value  and  weight  of  the  evidence  only,  we  might 
not  have  seen  any  objection  to  that  part  of  the  instruction, 
but  the  phraseology  used  was,  as  it  seems  to  us,  susceptible 
of  a  much  wider  construction  than  that.     See  Densmore 
V.  The  State,  67  Ind.  306,  where  similar  instructions  were 
held  erroneous. 

On  account   of  the   errors   above    indicated,    and    for 

other  alleged    causes,    the   defendant   moved    the    court 

for  a  new   trial,  and  for  the  reasons  given  we  are  of  the 

opinion  that  a  new  trial  ought  to  have  been  granted. 

The  defendant,  at  the  proper  time,  moved  to  quash  the 
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indictment  because,  as  he  claimed,  the  record  did  not 
show  that  the  indictment  was  "returned  into  open  court." 
As  that  omission,  if  there  was  any  omission  in  the  record 
in  that  respect,  may  be  supplied  by  a  nunc  pro  tunc  entry 
previous  to  another  trial,  we  will  not  consider  whether  or 
not  the  motion  to  quash  ought  to  have  been  sustained. 
The  State  v.  Pearce,  14  Ind.  426. 

The  judgment  is  reversed,  and  the  cause  remanded  for 
a  new  trial. 

The  clerk  will  give  the  proper  notice  for  the  return  oi 
the  prisoner. 


Baldridge  bt  al.  v.  The  State,  ex  rel.  Nicholsok, 

Guardian. 

GlTABDlAN  AND  Wabd. — Action  on  Ouardian*8  Bond  by  his  Successor  in 
the  Trust. — Removal  of  Guardian. — Failure  to  Pay  Oeer, — Plea  of  Pay' 
tneni. — Burden  of  Proof. — Demand. — At  the  trial  of  an  action  upon  the 
bond  of  B.,  a  former  guardian,  by  his  successor  in  the  trust,  for  failing  to 
pay  over  to  such  successor  the  money  in  his  hands  belonging  to  the  ward, 
it  was  shown  by  the  evidence,  that  on  Feb.  6th,  1878,  said  B.,  as  guardian, 
presented  to  the  proper  court  his  account  current,  duly  verified,  wherein 
he  showed  that  he  was  justly  chargeable  with  a  certain  balance 
belonging  to  said  ward,  and  that  he,  said  B.,  was  then  insolvent  and  had 
been  adjudged  a  bankrupt  the  previous  month,  and  had  no  money  where- 
with to  pay  his  attorneys  a  reasonable  fee  for  preparing  said  account  cur- 
rent It  was  further  shown  that,  upon  the  presentation  of  said  account 
current,  the  court  charged  said  B.  with  said  balance,  with  interest  thereon 
at  ten  per  cent.,  and  forthwith  removed  him  from  his  tru«t,  and  required 
him  to  pay  over  to  the  relator,  his  successor  in  said  trust,  the  said  balance 
with  interest.  This  action  was  commenced  in  less  than  two  weeks  after 
the  removal  of  B.  from  said  guardianship,  and  within  a  month  thereafter 
trial  was  had. 

Held,  that  from  the  evidence,  and  in  the  absence  of  any  proof  in  support  of 
pl(^as  of  payment  filed  by  the  defendants,  the  jury  were  justified  in  finding 
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tiiftt  B.  had  failed  to  pay  over  to  his  succeisor  the  balance  in  his  bands,  or 
any  part  thereof,  belonging  to  the  estate  of  the  ward. 

Held,  also,  tha^  upon  their  pleas  of  pa\'ment,  the  defendants  had  the  burden 
of  the  issues  ;  and  it  was  not  incumbent  on  the  relator  to  negative  these 
pleas  by  evidence,  nor  was  it  necessary  that  he  should  prove  either  the  de- 
mand or  refusal  of  payment. 

Samk. — Measure  of  Damages: — Case  Overruled. — The  rule  of  damages  pre- 
scribed in  the  3d  clause  of  section  9  of  the  act  of  1852  touching  the  re- 
lation of  guardian  and  ward,  2  R.  S.  1870,  p.  500,  is  applicable  only,  in  a 
suit  upon  a  guardian's  bond,  to  a  breach  of  the  particular  duty  of  a  guar- 
dian mentioned  in  said  clause  ;  but,  in  such  a  suit  for  any  breach  of  any 
other  duty  of  a  guardian,  the  measure  of  the  relator's  damages  is,  under 
and  by  force  of  section  13  of  said  act,  governed  by  the  law  regulating 
suits  on  the  bonds  of  executors  and  administrators,  as  the  same  is  declared 
and  set  forth  in  section  163  of  the  act  providing  for  the  settlement  of  de- 
eedents'  eiutes,  2  B.  S.  1876,  p.  561  ;  hence,  in  a  suit  upon  a  guardian's 
bond,  alleging  as  a  breach  the  failure  of  such  guardian  to  pay  over  to 
his  successor  in  the  trust  the  money  in  his  hands  belonging  to  the  estate 
of  the  ward,  it  is  not  error  to  instruct  the  jury  to  add  ten  per  cent,  in  dam- 
ages lo  the  whole  amount  found  due.  So  far  as  the  case  of  Richardson  V. 
77te  State,  ex  rel.  Crow,  55  Ind.  381,  is  in  conflict  with  this  decision, 
it  is  overruled. 

Saitk. — Interest. — Remittitur. — Supretne  Court — In  such  case,  however,  it 
is  error  to  instruct  the  jury  to  allow  interest  at  ten  per  cent,  on  the  amount 
found  to  be  due,  the  evidence  not  showing  a  written  contract  for  the  pay- 
ment of  interest ;  but  the  judgment  of  the  court  below  will  be  affirmed  by 
the  Supreme  Court,  if  the  relator  will  enter  a  remittitttr  for  the  excess  over 
the  legal  rate  of  interest. 

From  the  Wavne  Circuit  Court. 

S.  A..BueU  and  H.  W:  Johnson^  for  appellants. 
C  H.  Burchenalj  for  appellee. 

HowK,  C.  J. — In  this  action,  the  appellee's  relator,  as 
guardian  of  Joseph  R.  Baldridge,  a  minor,  sued  the  appel- 
lants upon  a  bond  ^ven  by  the  appellant  Rankin  Baldridge, 
a  former  guardian  of  the  same  minor.  In  his  complaint, 
the  relator  assigned  the  following  breaches  of  the  condition 
of  said  bond,  to  wit : 

1.  That  said  Rankin  Baldridge,  as  guardian,  failed  and 
neglected  to  make  any  inventory  of  the  estate  of  his  said 
ward,  which  came  into  his  hands. 
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2.  That  although  the  said  Baldridge,  as  such  guardian, 
had  received  moneys  belonging  to  his  ward's  estate, 
amounting  4;o  ^f 6,000,  he  did  not  safely  keep  and  invest  the 
same  for  the  benefit  of  said  ward,  but  mingled  the  same 
with  his  own  moneys,  and  used  and  converted  the  same 
to  his  own  use. 

8.  That  although  the  said  Baldridge,  as  such  guardian, 
on  the  6th  day  of  February,  1878,  filed  in  the  Wayne  Cir- 
cuit Court  his  verified  report,  showing  that  he  was,  as  he 
was  ill  fact,  then  and  there  chargeable,  as  such  guardian, 
with  the  sum  of  ^f5,190.52,  and  although  the  said  court 
then  and  there  found  that  he  was  so  chargeable,  as  such 
guardian,  with  the  said  sum,  with  interest  thereon  at  the 
rate  of  ten  per  cent,  per  annum  from  said  date,  and 
ordered  him  to  pay  the  same  over  to  the  relator  as  his  suc- 
cessor in  said  trust,  as  guardian  of  said  ward,  yet  he  had 
wholly  failed  and  neglected  to  pay  over  the  same,  or  any 
part  thereof,  and  the  same  remained  due  and  wholly  un- 
paid.   Wherefore,  etc. 

The  appellant  Caleb  B.  Jackson  separately  answered  in 
eight  paragraphs,  of  which  the  first  was  a  general  denial, 
the  second  alleged  payment  in  full  befoi*e  this  suit  was 
brought,  and  each  of  the  remaining  six  paragraphs  stated 
special  matter  by  way  of  defence.  To  each  of  the  third, 
fourth,  fifth,  sixth,  seventh  and  eighth  paragraphs  of  said 
answer,  the  relator's  demurrers,  for  the  want  of 'facts,  were 
sustained  by  the  court,  and  to  these  decisions  the  said  Jack- 
son excepted.  To  the  second  paragrap^i  f  said  answer, 
the  relator  replied  by  a  general  denial. 

The  appellant  Baldridge  separately  answered  the  re- 
lator's complaint  by  a  general  denial  thereof  and  a  plea  of 
payment. 

The  cause  was  tried  by  a  jury,  and  a  general  verdict  was 
returned  for  the  appellee's  relator,  assessing  his  damages 
in  the  sum  of  J5,765.07.     With  their  general  verdict,  the 
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jury  also  returned  their  special  findings  on  particular 
questions  of  fact,  submitted  to  them  by  the  court,  as 
follows : 

"1.  How  much  of  the  amount  found  for  plaintiflE*  here- 
in is  for  principal  alone  ? 

"  Answer  by  jury,     ^f 5,190.52. 

"2.  How  much  of  the  amount  found  for  the  plaintiff 
herein  is  for  interest  alone,  and  at  what  per  cent,  per 
auDuro  ? 

*' Answer  by  jury.  $50.46;  interest  at  ten  per  cent, 
per  annum. " 

The  appellant  Caleb  B.  Jackson  separately  moved  the 
court  for  a  new  trial,  which  motion  was  overruled,  and  to 
this  decision  he  excepted.  Judgment  was  rendered  for  the 
appellee's  relator,  on  the  general  verdict,  for  the  damages 
assessed  therein  and  his  costs. 

The  appellants  have  assigned,  as  errors,  the  decision  of 
the  circuit  court  in  sustaining  the  relator's  demurrers  to  the 
third,  fourth,  fifth,  sixth,  seventh  and  eighth  paragraphs  of 
the  separate  answer  of  the  appellant  Caleb  B.  Jackson,  and 
in  overruling  his  motion  for  a  new  trial,  and  in  rendering 
judgment  against  the  appellants. 

Of  these  alleged  errors,  all  with  one  exception  have  been 
practically  waived,  under  the  established  practice  of  this 
court,  by  the  failure  of  the  appellants'  counsel  to  present 
or  discuss  any  question  arising  thereunder,  in  their  brief 
of  this  cause.  The  one  excepted  error,  upon  which  the 
appellants'  counsel  apparently  rely  for  a  revereal  of  the 
judgment  below,  is  the  overruling  of  the  motion  of  the  ap- 
pellant Jackson  for  a  new  trial.  In  this  motion,  the 
following  causes  were  assigned  for  such  new  trial : 

1.  The  verdict  of  the  jury  was  contrary  to  law ; 

2.  The  verdict  was  contrary  to  the  evidence  : 

3.  The  verdict  of  the  jury  was  contrary  to  the  law  and 
the  evidence ; 
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4.  Error  of  the  coart  in  giving  the  jury  a  certain  in- 
struction ; 

5.  Error  of  the  court   in  refusing  to  give  the  jury  ft 
certain  instruction,  at  the  request  of  the  appellant  Jack 
son ; 

6.  The  damages  assessed  by  the  jury  were  excessive^ 

7.  Error  of  the  court  in  admitting  in  evidence  the 
guardian's  bond  in  suit; 

8.  Error  of  the  court  in  admitting  in  evidence  a  certaia 
entry  on  the  order-book  of  the  court ; 

9.  Error  of  the  court  in  admission  in  evidence  of  a 
certain  account  current  of  the  appellant  Baldridge  as 
guardian. 

In  our  examination  of  the  questions  which  arise  under 
the  alleged  error  of  the  court  in  overruling  the  motion  for 
a  new  trial,  we  will  limit  ourselves  to  the  consideration 
and  decision  of  those  questions  only  which  the  appellants' 
counsel  have  presented  and  discussed  in  their  able  and 
exhaustive  brief  of  this  cause.  The  first  point  made  by 
counsel,  in  argument,  is  that  the  general  verdict  of  the  jury^ 
in  this  case,  was  contrary  to  the  evidence.  In  assigning 
this  cause  for  a  new  trial,  we  suppose  that  the  appellants 
intended  to  assign,  as  such  cause,  that  the  verdict  was  not 
sustained  by  sufficient  evidence.  This  is  the  mode  of  ex- 
pression used  in  the  sixth  statutory  cause  for  a  new  trial ; 
and  we  will  be  pardoned,  we  trust,  for  expressing  the  opin- 
ion that  the  language  used  by  the  appellants'  counsel,  in 
assigning  the  cause  for  a  new  trial,  is  certainly  no  improve- 
ment on  the  language  of  the  statute. 

It  irt  claimed  by  the  appellants'  counsel,  as  we  under- 
stand their  argument,  that  the  verdict  was  contrary  to  the 
evidence,  or  rather  that  there  was  no  sufficient  evidence  to 
sustain  the  verdict,  in  this,  that  the  relator  had  omitted  to 
prove  by  direct,  positive  and  affirmative  evidence,  that  the 
appellant  Baldridge,  at  the  termination  of  his  said  guar, 
dianship,  had  failed,  neglected  and  refused  to  pay  over  the 
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sum  of  money,  or  any  part  thereof,  admitted  by  him  and 
found  by  the  court  to  be  in  his  hands  and  belonging  to  the 
ward's  estate,  to  his  successor  in  said  trust,  the  appellee's 
relator,  in  compliance  with  the  order  of  said  court.  It 
8eem«  to  us,  that  such  omitted  evidence  was  wholly  unnec- 
essary in  this  case,  and  that,  in  the  absence  of  any  proof 
whatever  in  support  of  the  appellants'  pleas  of  payment, 
the  jury  were  fully  warranted,  upon  the  evidence  in  the 
record,  in  finding  and  returning  their  general  verdict  in 
favor  .of  the  relator.  The  evidence  showed,  that  on  the  6th 
day  of  February,'1878,  the  said  Rankin  Baldridge,  as  such 
guardian,  presented  to  the  court  his  account  current,  duly 
verified,  of  his  debits  and  credits  with  his  ward's  estate, 
wherein  he  showed  that,  as  such  guardian,  he  was  justly 
chargeable  with  said  balance  of  $5,190.52,  belonging  to 
8aid  ward ;  and  that  he,  the  said  Rankin  Baldridge,  was 
then  insolvent  and  had  been  adjudged  a  bankrupt  in  Jan- 
uary, 1878,  and  had  no  money  wherewith  to  pay  his  attor- 
neys a  reasonable  fee  for  preparing  said  account  current, 
in  said  guardianship. 

The  evidence  further  showed,  that,  on  the  presentation 
of  said  account  curreuo,  the  court  charged  the  said  Rankin 
Baldridge  with  the  said  balance,  thereby  shown  to  be  due 
from  him  to  his  ward's  estate,  with  interest  thereon  at  the 
rate  of  ten  per  cent,  per  annum,  and  forthwith  re- 
moved him  from  his  trust,  as  such  guardian,  and  then  and 
there  required  him  to  pay  over  to  the  relator,  as  his  legal 
successor  in  said  trust,  the  aforesaid  balance  with  such  in- 
terest thereon.  The  record  shows  that,  in  less  than  two 
weeks  after  the  removal  of  said  Rankin  Baldridge  from 
said  guardianship,  this  suit  was  commenced ;  and,  within  a 
month  thereafter,  the  trial  was  had,  and  the  judgment  was 
rendered,  from  which  this  appeal  is  now  prosecuted.  From 
the  evidence  in  the  record,  and  in  the  absence  of  any  evi- 
dence whatever  tending  in  the  slightest  degree  to  show 
payment,  in  whole  or  in  part,  of  the  money  in  controversy. 
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it  seems  to  us  that  the  jurj'  were  fully  justified  in  finding, 
as  they  apparently  did,  that  the  appellant  Rankin  Bald- 
ridge had  failed,  neglected  and  refused  to  pay  over  to  the 
appellee's  relator,  his  successor  in  said  trust,  the  balance  in 
his  hands  or  any  part  thereof,  belonging  to  the  estate  of 
the  ward.  He  was  required  to  make  such  payment,  not 
only  by  the  order  of  the  court,  but,  in  the  fourth  clause  of 
section  9  of  the  statute  of  June  9th,  1852,  ^'  touching  the 
relation  of  guardian  and  ward,  "  it  was  made  his  impera- 
tive duty,  "  at  the  expiration  of  his  trust,  fully  to  account 
for  and  pay  over  to  the  proper  person,  all  of  the  estate  of 
said  ward  remaining  in  his  hands."  2  R.  8.  1876,  pp.  589 
and  590.  Stumph  v.  The  Guardianship  of  Pfeiffer^  58  Ind. 
472.  Upon  their  pleas  of  payment,  the  appellants  had  the 
burthen  of  the  issues ;  and,  if  they  relied  on  payment  as  a 
defence,  it  devolved  on  them  to  prove  such  payment  by 
positive  and  affirmative  evidence.  We  are  clearly  of  the 
opinion,  that  it  was  not  incumbent  on  the  appellee's  i^elator 
to  negative  these  pleas  by  evidence  ;  nor  was  it  necessary 
that  he  should  prove  either  the  demand  or  refusal  of  pay- 
ment. Voris  V.  The  State^  ex  reL^  etc.,  47  Ind.  345 ;  and 
Hudson  V.  The  Staie^  ex  reL,  etc,  54  Ind.  378. 

The  court,  of  its  own  motion,  gave  the  jury  the  following 
instruction  :  "  If  you  find  for  the  plaintiff,  and  find  from 
the  evidence  that  Rankin  Baldridge  filed  a  report,  showing 
the  amount  in  his  hands  at  a  particular  date,  and  does  not 
show  therein  to  whom  he  loaned  the  money,  or  for  what 
rate  of  interest,  and  there  is  no  other  evidence  on  this 
point,  the  jury  would  be  warranted  in  finding  the  amount 
of  damages  to  be  the  amount  in  his  hands  at  such  date, 
with  interest  thereon  at  ten  per  cent,  per  annum  to  this 
date,  and  ten  per  cent,  on  such  amount." 

It  is  earnestly  insisted  by  the  appellants'  counsel,  that 
the  court  erred  in  this  instruction,  in  these  two  particu- 
lars: 
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1.  In  directing  the  jury  to  allow  interest  on  the  amount 
found  to  be  in  Rankin  Baldridge's  hands,  belonging  to  the 
relator's  ward,  at  the  rate  of  ten  per  cent,  per  annum  ; 
and, 

2.  In  directing  the  jury  to  allow  ten  per  cent,  on 
the  total  sum  of  such  amount  and  such  interest,  as  a  part 
of  the  damages. 

We  will  first  consider  the  alleged  error  of  the  court,  in 
instructing  the  jury  to  find  ten  per  cent,  in  damages 
on  the  aggregate  sum  of  the  amount  found  to  be  in  the 
hands  of  said  Rankin  Baldridge,  and  of  the  interest  on 
such  amount  at  the  rate  of  ten  per  cent,  per  annum. 
Section  9  of  the  aforesaid  act  of  June  9th,  1852,  touching 
the  relation  of  guardian  and  ward,  in  six  numbered  clauses 
or  paragraphs,  prescribes  the  statutory  duties  **of  every 
guardian  of  any  minor."  Of  these  clauses  or  paragraphs, 
the  third  in  number  reads  as  follows  : 

"  Third,  To  render  on  oath  to  the  proper  court  an  ac- 
count of  his  receipts  and  expenditures  as  such  guardian, 
verified  by  vouchers  or  proof,  at  least  once  in  every  two 
years ;  and  failing  so  to  do,  [  he  shall  ]  receive  no  allow- 
ance for  services,  and  be  liable  to  his  said  ward  on  his  bond 
for  ten  per  cent,  in  damages  on  the  whole  amount  of 
estate,  both  real  and  personal,  in  his  hands  belonging  to 
euch  ward."     2  R.  S.  1876,  p.  590. 

It  seems  to  us,  that  the  language  of  this  clause  of  the 
statute  is  free  from  doubt,  uncertainty  or  ambiguity,  that 
no  technical  word  or  words  of  two-fold  import  are  used  or 
found  therein,  and  that  its  sense  and  meaning  are  so  clear 
and  plain  as  not  to  admit  of  construction.  The  duty  of 
the  guardian  to  render  to  the  proper  court,  at  least  bien- 
nially, a  verified  account  of  his  receipts  and  expenditures, 
is  declared  and  clearly  expressed ;  and  the  penalty  and  li- 
ability of  the  guardian  for  his  failure  to  perform  this  par- 
ticular duty  are  set  forth  in  terms  of  no  doubtful  meaning. 
For  a  breach  of  the  duty  enjoined  upon  a  guardian,  in 
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this  third  clause  of  said  section  9,  it  is  clear  that  he 
would  be  liable  on  his  bond  to  his  ward,  by  the  express 
letter  of  the  statute,  "  for  ten  per  cent,  in  damages  on 
the  whole  amount  of  estate,  both  real  and  personal,  in  his 
hands  belonging  to  such  ward," 

But,  in  the  case  at  the  bar,  the  relator  did  not  allege  in 
his  complaint,  as  a  breach  of  the  bond  in  suit,  that  the 
said  Rankin  Baldridge  had  failed  to  render  to  the  proper 
court,  at  least  biennially,  a  verified  account  of  his  receipts 
and  expenditures,  as  such  guardian  ;  nor  was  any  evidence 
introduced  on  the  trial,  which  tended  even  to  show  any 
such  breach  of  his  duty,  as  guardian,  by  said  Baldridge. 
The  breach  relied  upon  by  the  relator,  and  to  sustain  which 
his  evidence  was  chiefly  addressed,  as  we  have  seen,  was 
the  failure  of  said  Rankin  Baldridge  to  comply  with  the 
duty  imposed  upon  him  in  and  by  the  fourth  clause,  above 
quoted,  of  said  section  9  of  the  statute,  in  this,  that  at  the 
expiration  of  his  trust,  by  his  removal  from  said  guardian- 
ship, he  did  not  fully  account  for  and  pay  over  to  the  re- 
lator, as  his  successor  in  said  trust,  all  of  the  estate  of  the 
ward  remaining  in  his  hands,  as  he  was  required  to  do  by 
the  terms  of  the  statute,  and  by  the  order  of  the  proper 
court. 

The  act  of  Jnne  9th,  1852,  touching  the  i*elation  of  guar- 
dian and  ward,  contains  no  express  provision  for  an  assess- 
ment of  damages,  in  an  action  upon  the  bond  of  the  guar- 
dian, for  any  breach  of  his  duty  as  such  guardian,  except 
in  the  single  case  mentioned  in  the  said  third  clause,  above 
quoted,  of  said  section  9  of  the  act,  of  his  failure  to  render 
a  verified  account  of  his  receipts  and  expenditures,  to  the 
proper  court,  "  at  least  once  in  every  two  years."  There- 
fore, it  is  argued  by  the  appellants'  counsel,  that,  as  the 
appellee's  relator  did  not,  either  in  his  complaint  or  by  his 
evidence,  make  the  case  provided  for  in  said  third  clause 
of  section  9  of  the  statute,  the  court  erred  in  instructing  the 
jury  to  mllow  him  ten  per  cent,  on  the    amount  found 
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due  from  Rankin  Baldridge,  as  damages.  On  the  other 
hand,  the  delator's  learned  attorney  earnestly  insists,  that 
the  court's  instruction  on  the  question  of  damages  was 
fully  authorized  by  law.  In  support  of  his  position,  the 
relator  8  counsel  relies  upon  section  18  of  the  statute  touch- 
iniy:  the  relation  of  guardian  and  ward,  and  the  law  referred 
to  in  said  section.  It  is  provided  in  sidd  section  13,  as 
follows : 

"  Any  bond  given  by  any  guardian,  may  be  put  in  suit 
by  any  person  entitled  to  the  estate ;  and  such  suit  shall  be 
governed  by  the  law  regulating  suits  on  the  bonds  of  exec- 
ators  and  administrators."     2  R.  S.  1876,  p.  592. 

**The  law  regulating  suits  on  the  bonds  of  executors 
and  administrators  "  is  contained  in  section  163  of  the  act 
providing  for  the  settlement  of  decedents'  estates,  and  is 
expressed  in  the  following  language :  ^^  And  the  measure 
of  damages  in  all  such  suits,  shall  be  the  value  of  the  prop- 
erty converted,  destroyed,  embezzled  or  concealed,,  the 
injury  sustained  by  the  estate,  or  any  person  interested 
therein,  interest  on  money  retained,  such  exemplary  dam- 
ages as  the  court  or  jury  trying  the  case  may  be  willing  to 
give,  and  ten  per  centum  on  the  whole  amount  assessed.'' 
2  R,  8. 1876,  p.  551. 

If  this  section  of  the  act  for  the  settlement  of  decedents' 
estates  prescribes  the  true  rule  for  the  measure  of  the  re- 
lator's damages,  in  the  case  now  before  us,  then  it  would 
seem  to  be  certain  that  the  court  did  not  err  in  instruct- 
ing the  jury  to  allow,  as  damages,  ten  per  centum  on  the 
whole  amount  found  due  from  the  appellant  Rankin 
Baldridge.  This  question  was  first  presented  to  this  court 
in  the  case  of  Potter  v.  The  l^atey  ex  reU  Thompson^  23  Ind» 
550,  and  in  another  case,  between  the  same  parties,  28  Ind. 
607.  Each  of  these  cases  was  a  suit  on  a  guardian's  bond, 
and  in  each  the  breach  complained  of  appeared  to  have 
been  the  failure  of  the  guardian,  at  the  expiration  of  his 
trust,  to  account  for  and  pay  over  to  the  proper  person  all 
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the  estate  of  the  ward  remaining  in  his  hands,  and  in  both 
of  said  cases,  it  was  held  by  this  court,  that,  uAder  and  by 
force  of  said  section  13  of  the  guardians'  act,  the  measure 
of  damages  in  suits  on  the  bonds  of  executors  and  admin 
istrators,  prescribed  in  said  section  163  of  the  decedents' 
estates'  act,  was  made  applicable  to  suits  on  guardians' 
bonds,  and  that  for  this  reason,  in  such  latter  suits,  *'  the 
court  below  was  right  in  adding  the  ten  per  cent,  to  the 
amount  found  to  be  retained  by  the  guardian."  In  the 
case  of  Colburn  v.  The  State,  ex  rel.  Arnold^  47  End.  310, 
which  was  a  suit  on  a  guardian's  bond  for  the  failure  of 
the  guardian  to  account  for  and  pay  over  moneys  received 
by  him,  to  the  proper  person,  it  was  again  decided  by  this 
court,  that,  by  section  13  of  the  guardians'  act,  said  section 
163  of  the  act  providing  for  the  settlement  of  decedents' 
estates  was  made  applicable  to,  and  prescribed  the  rule  for 
the  measure  of  damages  in,  suits  upon  guardians'  bonds. 

In  the  case  of  Richardson  v.  The  State^  ex  rel.  CroWy 
55  Ind.  381,  which  was  also  a  suit  on  a  guardian's  bond,  it 
would  seem  that  this  court  took  a  different  view  from  the 
one  previously  taken  in  the  cases  above  referred  to,  of  the 
force  and  effect  of  said  section  13  of  the  act  touching  the 
relation  of  guardian  and  ward.  In  the  case  last  cited,  it 
appears  that  five  several  breaches  of  the  bond  in  suit  were 
assigned  in  the  complaint,  but  the  opinion  in  the  case  does 
not  disclose  with  certainty  the  precise  nature  of  these 
several  breaches.  After  quoting  said  section  13,  and  after 
citing  said  s«  c  ion  163  of  the  act  for  the  settlement  of 
decedents'  estates,  it  was  said  by  the  court :  "  But  we  can 
not  hold  this"  (section  13)  "as  embracing  the  rule  of 
damages  declared  by  section  163,  above  cited.  The  Legis- 
lature has  seen  proper  to  prescribe  a  different  rule  of  dam- 
ages for  the  breach  of  an  administrator's  or  executor's  bond, 
( sec.  163,  supra,)  from  that  prescribed  for  the  breach  of 
a  guardian's  bond,  (sec.  9,  supra,)  and  as  we  can  not 
suppose   that  they  intended  to  prescribe  two   different 
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rules  of  damages  for  the  breach  of  a  guardian's 
bond,  we  must  adhere  to  the  rule  laid  down  in  the 
act  touching  the  relation  of  guardian  and  ward,  rather 
than  to  refer  it  to  the  rule  declared  in  the  act  providing 
tor  the  settlement  of  decedents'  estates."  In  the  same 
case,  in  speaking  of  said  section  163,  it  was  further  said : 
"  That  section  is  not  applicable  to  the  rule  of  damages  on 
the  bond  of  a  guardian.  The  third  clause  of  section  9(2 
R.  S.  1876,  p.  589,)  prescribes  the  rule  of  damages  in  a 
suit  on  a  guardian's  bond,  namely,  ten  per  cent,  on  the 
whole  amount  of  the  estate,  both  real  and  personal,  in  his 
hands  belonging  to  such  ward." 

In  the  case  now  before  us,  the  learned  counsel  upon  both 
sides,  of  the  appellants  and  of  the  appellee's  relator,  appar- 
ently concur  in  the  view,  that  the  rule  of  damages  pre- 
scribed in  said  third  clause  of  said  section  9  is  limited  by 
the  express  terms  of  said  third  clause,  to  abreaeh  of  the  par- 
ticular duty  of  the  guardian  mentioned  therein,  namely, 
"  to  render  on  oath  to  the  proper  court  an  account  of  his 
receipts  and  expenditures  as  such  guardian,  verified  by  vouch- 
ers or  proof,  at  least  once  in  every  two  years ;  "  and  that  the 
act  touching  the  relation  of  guardian  and  ward  contains  no 
provision  whatever,  from  its  enacting  clause  down  to  and 
including  the  last  word  of  the  last  section  therein,  whereby* 
this  rule  of  damages,  in  said  third  clause  mentioned,  is  made 
applicable  to  any  other  breach  of  any  other  duty  of  a  guar* 
dian  to  his  ward.  From  this  point  of  concurrence,  however, 
the  lines  of  argument  of  the  respective  counsel  have  widely 
diverged  each  from  the  other. 

It  is  earnestly  insisted  by  the  appellants'  counsel,  that,  be- 
cause of  the  express  letter  of  the  third  clause  of  said  section 
9,  the  rule  of  damages,  in  a  suit  on  the  bond  of  a  guardian, 
for  a  failure  to  render  his  verified  accounts  as  therein  re- 
quired, is  limited  and  confined  to  the  case  of  a  breach  of 
the  particular  duty  of  a  guardian  declared  and  set  forth  in 
Vol.  LXIX.— 12  " 
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said  third  clause,  and  because  this  rule  of  damages  is  not 
extended  or  made  applicable,  by  any  other  statutory  pro- 
vision, to  any  other  breach  of  any  other  duty  of  a  guardian, 
therefore,  the  instruction  of  the  court  to  the  jury  trying 
the  cause,  directing  them  to  add  as  damages  ten  per  centum 
on  the  whole  amount  found  due  from  Rankin  Baldridge, 
was  unauthorized  by  law  and  erroneous.  The  argument 
of  the  appellants'  attorneys  is  that  this  court  has  decided,  in 
the  case  of  Richardson  v.  The  State^  supra^  that  the  third 
clause  of  said  section  9  prescribes  the  only  rule  of  damages 
in  a  suit  on  a  guardian's  bond,  that,  by  the  express  terms 
of  said  third  clause,  the  damages  provided  for  therein  are 
given  for  the  reason,  and  for  no  other  reason,  that  the 
guardian  has  failed  to  render  on  oath  to  the  proper  court 
an  account  of  his  receipts  and  expenditures,  as  such  guar- 
dian, verified  by  vouchers  or  proof,  at  least  once  in  every 
two  years,  that,  in  the  case  at  bar,  it  was  neither  alleged  nor 
proved  that  the  said  Bankin  Baldridge  had  failed  to 
render  to  the  proper  court,  at  least  biennially,  his 
verified  accounts  of  his  receipts  and  expenditures,  as 
such  guardian,  and  that,  for  this  reason,  the  court  erred  in 
instructing  the  jury  to  add  ten  per  cent,  damages  to  the 
whole  amount  found  due  from  said  Baldridge,  in  this 
case. 

On  the  other  hand,  the  relator's  counsel  insists  that,  by 
reason  of  the  fact  that  the  rule  of  damages  prescribed  in 
the  third  clause  of  said  section  9  is  apparentlylimited,  by  the 
terms  of  said  clause,  to  the  single  breach  of  the  duty  of  a 
guardian  mentioned  therein,  namely,  to  render  to  the 
proper  court,  at  least  biennially,  his  verified  accounts  of 
his  receipts  and  expenditures  as  such  guardian,  it  ought 
to  be  and  must  be  assumed  that  the  Legislature  fully  in- 
tended, in  and  by  the  enactment  of  said  section  13,  above 
quoted,  of  the  act  touching  the  relation  of  guardian  and 
ward,  to  provide  the  same  measure  of  damages  in  suits  up- 
on the  bonds  of  guardians,,  for  other  breaches  of  duty  than 
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the  comparatively  trivial  one  specified  in  said  third  clause,  as 
was  provided  in  said  section  163  of  the  decedents'  estates' 
act,  in  suits  upon  the  bonds  of  executors  and  administra- 
tors. It  is  urged  by  counsel  with  much  force,  that  the 
coustrnction  of  the  statute,  in  accordance  with  the  views 
of  the  appellants'  attorneys,  would  necessarily  involve  the 
Legislature  and  the  courts  in  the  apparent  absurdity  of 
sabjecting  a  guardian  to  heavy  damages  for  his  mere  fail- 
ure to  render  his  verified  accounts  to  the  proper  court  as 
often  as  the  statute  directs ;  while,  for  the  more  grievous 
breaches  of  his  duty,  such  as  the  embezzlement  or  conver- 
Bion  to  his  own  use  of  his  ward's  estate,  no  damages  what- 
ever would  or  could  be  assessed  against  him.  W^e  are  not 
inclined  to  adhere  to  such  a  construction  of  the  statute  as 
might  possibly  authorize  such  an  argument  or  conclu- 
sioD. 

It  seems  to  us,  that  the  rule  of  damages  prescribed  in 
the  third  clause  of  said  section  9  is  applicable  only,  in  a  suit 
upon  a  guardian's  bond,  to  a  breach  of  the  particular  duty 
of  a  guardian  specifically  mentioned  in  said  clause ;  but 
that  in  such  a  suit,  for  any  breach  of  any  other  duty  of  a 
guardian,  the  measure  of  the  relator's  damages  is  and  must 
be,  under  and  by  force  of  said  section  18  of  the  act  touch- 
ing the  relation  of  guardian  and  ward,  "  governed  by  the 
law  regulating  suits  on  the  bonds  of  executors  and  admin- 
istrators," as  the  same  is  declared  and  set  forth  in  said  sec- 
tion 168  of  the  act  providing  for  the  settlement  of  dece* 
dents'  estates.  This  conclusion  is  in  conflict  with  some  of 
the  statements  in  the  opinion  of  this  court,  in  the  case  of 
Bichardson  v.  The  State,  ex  rel.,  etc.,  supra ;  but  a  re-examina- 
tion of  the  questions,  and  of  the  statutes  bearing  thereon,  has 
led  UB  to  the  conclusion  that  those  statements  were  and  are 
erroneous.  To  the  extent  of  any  such  conflict,  the  case  last 
cited  is  directly  overruled  ;  though  it  would  seem  that  the 
case  was  indirectly  overruled  in  the  more  recent  case  of 
Bescher  v.  The  State^  ex  rel.  Hammann^  63  Ind.  802.    From 


180  SUPREME  COURT  OF  INDIANA. 


Baldridge  et  al.  v.  The  State,  ex  rel,  Nicholson,  Qaardian. 

what  we  have  said,  it  follows  of  course,  that  the  court  did 
not  err,  in  our  opinion,  in  instructing  the  jury  to  add  ten 
per  cent,  in  damages  to  the  whole  amount  found  due  from 
Rankin  Baldridge. 

We  think  that  the  court  erred  in  instructing  the  jury  to 
allow  interest  at  the  rate  of  ten  per  centum  per  annum  on 
the  amount  found  to  be  due  from  Rankin  Baldridge  to  the 
relator's  ward.  In  the  absence  of  a  written  promise  to  pay 
a  higher  rate,  six  per  centum  per  annum  is  the  legal  rate 
of  interest  in  this  State ;  and  in  this  case  the  evidence  did 
not  show  that  there  was  any  written  contract  for  the  pay- 
ment of  interest.  The  special  findings  of  the  jury  show, 
that  interest  was  allowed  at  the  rate  of  ten  per  cent,  per 
annum,  to  the  amount  of  $50.46.  Two-fifths  of  the  latter 
sum,  to  wit,  twenty  dollars  and  nineteen  cents,  were  in  ex- 
cess of  the  interest  legally  due.  Upon  this  illegal  interest, 
t>en  per  cent,  damages,  to  wit,  $2.01,  were  allowed  by  the 
jury,  which  sum,  when  added  to  such  illegal  interest, 
showed  that  the  damages  assessed  in  the  general  verdict 
in  this  case  were  excessive  in  the  aggregate  sum  of  twenty- 
two  dollars  and  twenty  cents.  In  all  other  respects,  it 
sterns  to  us,  from  our  examination  of  the  record,  that  the 
cause  was  fiedrly  tried  and  a  right  conclusion  was  reached 
in  the  general  verdict  of  the  jury,  and  the  judgment  below 
thereon. 

If,  therefore,  the  appellee's  relator  will,  within  sixty 
days  from  this  date,  enter  a  remittitur  of  twenty-two  dollars 
and  twenty  cents  on  the  judgment  below,  the  residue  of 
said  judgment  will  be  affirmed,  but  otherwise  the  entire 
judgment  will  be  reversed,  and,  in  either  event,  at  the  re- 
lator's costp. 
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FKOlfifiSORY  NoTK. —  Want  of  OonBtderaiion.— Pleading, -^To  a  eomplaini  }g  |20 
apon  a  promissory  note,  the  defendant  answered  that  he  was  a 
son  of  the  plaintiff,  who  was  a  wealthy  farmer ;  that,  prior  to 
the  execution  of  the  note,  the  plaintiff  gave  the  defendant  two 
horses,  worth  not  more  than  one  hundred  dollars,  stating  at  the  time 
that  sttch  horses  wore  intended  as  ^n  advancement ;  that  the  defendant 
was  then  H  minor,  working  on  the  plaintiff's  farm  as  a  member  of  the 
plaintiff's  family ;  that  a  few  days  after  the  plaintiff  presented  the  note 
sued  on  for  defendant's  signature,  representing  to  him  that  the  note  was 
never  to  be  paid,  but  only  to  be  held  as  evidence  of  the  advancement ; 
that  defendant,  confiding  in  said  representations  and  believing  them  to 
he  true,  signed  the  note  and  for  no  other  purpose. 

Heidj  that  the  allegations  of  the  answer  were  sufficient  to  show  that  the 
note  was  executed  without  any  good  or  valid  consideration,  and  that  it  was 
error  to  sustain  a  demurrer  thereto. 

Prom  the  Miami  Circuit  Court. 

H.  J.  Shirk  and  J.  Mitchell^  for  appellant. 
J.  L.  Farrar  and  J,  FarraVj  for  appellee. 

NiBLAOK,  J. — Complaint  by  Andrew  J.  Harris,  against 
James  Harris,  on  a  promissory  note  for  two  hundred  and 
fifty  dollars,  dated  the  18th  day  of  November,  1870  and 
payable  on  or  before  the  1st  day  of  September,  1871. 

The  defendant  answered  that  he  was  a  son  of  the  plain- 
tiff, that  some  time  prior  to  the  execution  of  the  note  the 
plaintiff  gave  him  two  horses,  stating  at  the  time  that 
such  horses  were  intended  as  an  advancement  of  a  portion 
of  the  estate  which  would  descend  to  him  at  the  death  of 
the  plaintiff,  that  the  plaintiff  was  at  the  time  a  wealthy 
fanner,  worth  twelve  thousand  dollars  ;  that  he,  the  defend- 
ant, was  then  a  minor,  working  on  the  plaintift''s  farm  as  a 
member  of  the  plaintiff's  family;  that  a  few  days  there- 
after the  plaintiff  presented  the  note  sued  on  for  his  signa- 
ture and  asked  him  to  sign  the  same,  representing  that  the 
note  was  never  to  be  paid,  but  only  to  be  held  by  the  plain- 
tiff as  evidence  of  such  advancement ;  that  said  horses 
were  not  worth  more  than  one  hundred  dollars,  and  that 


182  SOPREME  COCJRT  OP  INDIANA. 


Harris  v.  Harris. 


for  that  reason  he  refused  to  sign  the  note  until  assured  by 
the  plaintiff  that  it  was  never  to  be  paid,  but  only  to  be 
held  as  evidence  of  an  advancement,  as  above  stilted  ;  that 
confiding  in  said  representations  of  the  plaintiff,  and  believ- 
ing them  to  be  true,  he  signed  the  note  and  for  no  other 
purpose. 

The  plaintiff'  demurred  to  the  answer,  and  the  court  sus- 
tained his  demurrer.  The  defendant  refusing  to  answer 
further,  judgment  was  rendered  against  him  for  the  amount 
of  the  note   with  interest. 

•     The  only  error  assigned  is  upon  the  decision  of  the 
court  in  sustaining  the  demurrer  to  the  answer. 

The  objection  urged  to  the  answer  here  is  that  it  at- 
tempted to  set  up  a  contemporaneous  parol  agreement 
varying  the  terms  and  legal  effect  of  the  note,  in  contra- 
vention of  repeated  decisions  of  this  court  that  a  written 
instrument  can  not  be  so  varied. 

"Whatever  may  have  been  the  intention  of  the  pleader 
in  that  respect,  we  think  the  allegations  of  the  answer 
amounted  to  a  substantial  attack  upon  the  consideration  of 
the  note,  and  to  an  averment  that  the  note  was  executed 
without  any  good  or  valid  consideration,  constituting  a 
valid  defence  to  the  action. 

This  view  of  the  answer  is,  in  our  opinion,  fairly  and 
fully  sustained  by  the  case  of  Peabody  v.  Feabody^  59  Ind. 
556,  and  the  authorities  cited  in  that  case.  See  particu- 
larlv  the  case  of  Norman  v.  Norman,  11  Ind.   288. 

An  examination  of  these  with  other  authorities  have 
brought  us  to  the  conclusion  that  the  court  erred  in  sus- 
taining the  demurrer  to  the  answer. 

The  judgment  is  reversed,  with  costs,  and  the  cause  re- 
manded for  further  proceedings. 
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ConrrruTioirAL  La.w. — Liquor  Law  of  1875.— Section  17  of  the  liquor  law 
of  March  17th,  1875,  1  R.  S.  1876,  p.  872,  providing  that,  where  the  house 
where  spiritous  liquors  are  sold  is  kept  in  a  disorderly  manner,  it  shall  he 
deemed  a  nuisance  and  work  a  forfeiture  of  license,  etc.,  is  constitutional. 

Prom  the  Daviess  Circuit  Court. 

TT.  J2.  Gardiner  and  S.  H.,  Taylor^  for  appellant. 
T.  W.  Woolleriy  Attorney  General,  and  A.  F,  Ayres^  for 
the  State. 

BiDDLE,  J. — The  appellant  was  indicted  for  a  nuisance 
in  keeping  a  house  in  a  disorderly  manner,  wherein  spirit- 
008  liquors  were  sold.  The  indictment  is  founded  on 
section  17  of  the  act  of  March  17th,  1875, 1  R.  S.  1876,  p. 
872.  Plea  ;  trial  ;  conviction  ;  punishment,  forfeiture  of 
license  and  fine.     Appeal. 

The  only  question  the  counsel  for  appellant  discuss  in 
their  hrief  is  the  constitutionality  of  the  section  upon  which 
the  indictment  is  based.  They  insist  that  the  title  of  the  act 
does  not  include  the  subject-matter  of  a  nuisance.  It  includes 
the  regulation  and  licensing  of  the  sale  of  intoxicating 
liquors,  and  the  prescription  of  penalties  for  the  violation  of 
the  act;  and  the  act  declares  that  a  house  wherein  spiritous 
liquors  are  sold,  if  kept  in  a  disorderly  manner,  shall  be 
deemed  a  common  .nuisance,  and  makes  the  forfeiture  of 
license  and  a  fine  the  penalties  of  the  offence.  This 
brings  it  clearly  within  the  title  of  the  act.  But  we  have 
deliberately,  upon  full  consideration,  settled  the  question  in 
the  ease  of  Fletcher  v.  The  State^  54  Ind.  462,  to  which 
we  refer.  The  following  cases  also  uphold  the  constitu- 
tionality of  section  17,  although  the  question  was  not 
directly  raised  therein.  Davis  v.  The  State^  52  Ind. 
488 ;  Collins  v.  The  Stale,  58  Ind.  5  ;  Swigart  v.  The  State, 
67  Ind.  287.     The  question   must  be  regarded  as  settled. 

The  judgment  is  afiGlrmed,  at  the  costs  of  appellant. 
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Rbvibw  op  Judom bnt. — Default  on  First  Day  of  Tertn. — PUacUng, — ^Un- 
der  section  68  of  the  practice  act,  2  R.  S.  1876,  p.  67,  it  is  error  to  render 
a  judgment  by  default  on  the  first  day  of  a  term  of  court,  and  the  error 
is  such  as  will  sustain  a  complaint  for  review. 

Same  —Oonstitutional  Law. — Curative  Statute  of  1879. — Loeed  and  Special 
Leffidation.— The  curative  statute  of  March  2l8t,  1879,  Acto  1879,  p.  116, 
**  legalizing  the  practice  of  circuit  courts,  in  calling  causes  for  issues,  and 
in  entering  judgments  on  the  first  (Ist)  day  of  the  term,"  etc.,  is  special 
because  it  does  not  apply  to  all  "judgments,  orders,  or  decrees  "  taken  on 
the  first  day  of  the  term  ;  and  it  is  local  because  it  does  not  in  terms  le- 
galize  and  validate  all  the  judgments,  orders  or  decrees  of  all  the  circuit 
courts  of  the  State,  taken  on  the  first  day  of  the  term,  but  only  of  such 
of  said  courts  as  had  ''  adopted  rules  of  practice  making  the  summons  in 
civil  causes  returnable  to  the  first  day  of  the  term."  This  curative  statute 
is,  therefore,  within  the  inhibition  of  sections  22  and  28  of  article  4  of 
the  constitution  of  this  State,  and  wholly  void. 

From  the  Shelby  Circuit  Court. 

A.  Blair y  E.  P.  Ferris  and  W.  TT.  Spencer ^  for  appellants. 
N.  J5.  Berryman  and  B,  F.  Love^  for  appellees. 

HowK,  C.  J. — This  was  a  suit  by  the  appellants,  against 
the  appellees,  to  obtain  a  review  of  a  certain  judgment  for 
alleged  errors  of  law  appearing  in  the  proceedings  and 
judgment,  and  to  enjoin  the  appellee  McCorkle,  as  the 
sheriff  of  Shelby  county,  from  levying  upon  the  ap- 
pellants' property  to  satisfy  said  judgment,  until  the  final 
hearing  of  this  action.  To  the  appellants'  complaint  the 
appellees  severally  demurred  for  the  want  of  suflBicient 
facts  therein  to  constitute  a  cause  of  action,  which  demur- 
rers were  severally  sustained  by  the  court,  and  to  these  de- 
cisions the  appellants  excepted.  They  failed  and  refused 
to  amend  their  complaint  or  to  plead  further ;  and  there- 
upon the  court  rendered  judgment  in  favor  of  the  appellees, 
for  their  costs  in  this  action  expended,  and  from  this 
judgment  this  appeal  is  now  prosecuted. 
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In  tbiB  court,  the  appellants  have  assigned,  as  error,  the 
decisious  of  the  circuit  court  in  sustaining  the  several  de- 
murrers of  the  appellees  to  the  appellants'  complaint. 

In  their  brief  of  this  cause,  in  this  court,  the  appellants' 
counsel  say :  "  There  is  only  one  question  in  the  bill  of  re- 
view, to  which  we  desire  to  call  the  attention  of  the  court. 
The  original  judgment,  that  we  are  seeking  to  review^  was 
rendered  by  default  on  the  first  day  of  the  term,  and  the 
demurrers  admit  the  fact:  This  appears  on  the  face  of  the 
record  and  is  an  error  of  law  that,  we  submit,  should  have 
sustained  the  bill  of  review."  It  is  unnecessary  for  us  to 
give  even  a  summary  of  the  appellant?'  complaint,  in  this 
opinion;  but  it  is  proper  that  we  8h>>uld  say,  that  the 
question  which  counsel  wish  this  court  to  decide  is  fairly 
presented  by  the  recoixl.  It  appears  therefrom  that  the 
summons  issued  for  the  appellants,  as  defendants  in  the 
original  action,  required  them  to  appear  in  the  court  be- 
low on  the  fir^  day  of  the  next  term  thereof,  to  answer 
the  complaint  of  the  plaintiff  in  said  action ;  and  that,  on 
the  said  first  day  of  said  term,  the  judgment  by  default 
was  rendered  against  the  appellants,  which  they  seek  to 
review  in  the  case  now  before  us.  The  summons  was 
dated  on  the  1st  day  of  May,  1876 ;  and  the  next  term 
of  the  Shelby  Circuit  Court  began  on  the  fourth  Monday  of 
May,  being  the  22d  day  of  May,  1876,  on  which  day  the 
judgment  by  default  was  rendered  and  entered. 

In  section  68  of  the  practice  act,  it  is  provided.that,  "On 
the  second  and  each  succeeding  day  of  the  term,  the  court 
shall  call  as  many  of  the  causes  which  stand  for  trial  at 
such  term,  for  issues,  as  the  business  of  the  court  will  per- 
mit," etc.  2  R.  S.  1876,  p.  67.  Under  this  provision  of 
the  code,  it  was  held  by  this  court,  in  the  case  of  Clegg  v. 
FUhiaUy  32  Ind.  90,  that  it  was  error  to  render  a  judgment 
by  default  on  the  first  day  of  the  term,  and  that  for  such 
error  the  judgment  and  default  ought  to  have  been  set 
aside,  on  motion.     In  the  case  of  Reed  v.  Spayde,  56  Ind. 
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S94,  it  was  said  that  a  default  may  be  taken  ou  any  day 
of  the  term  after  the  first  day. 

The  appellees*  counsel,  in  their  brief  of  this  cause,  do  not 
controvert  the  position  that  the  judgmentby  default  against 
the  appellants  was  erroneously  rendered  and  entered  on 
the  first  day  of  the  term  ;  but  they  claim  that  the  error 
complained  of  is  cured  and  obviated  by  the^provisions  of 
^'An  act  legalizing  the  practice  of  circuit  courts  in  calling 
causes  for  issues,  and  in  entering  judgments  on  the  first  (Ist) 
day  of  the  term,  and  declaring  an  emergency,"  approved 
March  21st,  1879.  Acts  1879,  p.  116.  The  preamble  of 
this  act  recites,  that  "  Whereas,  Some  of  the  circuit  courts 
of  this  JBtate  have  adopted  rules  of  practice  making  the 
summons  in  civil  causes  returnable  to  the  first  day  of  the 
term,  and  have  thereunder  proceeded  to  call  the  causes 
upon  the  docket  for  issues,  and  to  enter  defaults  and  judg- 
ments upon  the  first  day  of  the  term  ;  and  Whereas,  The 
practice  in  this  regard  is  not  uniform  in  the  circuit  courts 
of  the  State,  and  some  doubts  have  been  entertained  as  to 
the  correctness  of  the  practice  mentioned ;"  therefore  it  is 
enacted,  "  That  all  judgments,  decrees,  or  orders  heretofore 
taken  in  any  of  said  circuit  courts,  in  causes  wherein  the 
summons  was  made  returnable  to  the  first  day  of  the  term, 
are  hereby  legalized  and  validated."  This  is  all  of  the  act 
except  section  2,  which  merely  declares  that  an 
emergency  exists  for  its  immediate  taking  effect,  and 
provides  that  ^^  it  shall  be  in  force  from  and  after  its  pas- 
sage." 

This  curative  statute,  it  will  be  seen,  is  expressly  limited 
to  "judgments,  decrees,  or  orders"  taken  before  the  passage 
of  the  act,  and  does  not  in  terms,  or  even  impliedly,  au- 
thorize the  taking  or  rendition  of  "judgments,  orders,  or 
decrees,"  after  the  passage  of  said  act,  on  the  first  day 
of  the  term.  A  more  singular  feature  of  the  act,  however, 
as  it  seems  to  us,  is  that  it  does  not  legalize  and  validate 
all  the  "judgments, orders,  or  decrees"  of  all  the  circuit 
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courts  of  this  State,  which  may  have  heeu  taken  on  the 
first  day  of  the  term ;  but,  by  the  express  terms  of 
the  act  and  its  preamble,  the  "judgments,  orders,  or  de- 
crees'* of  such  circuit  courts  only  as  had  "adopted  rules  of 
practice  making  the  summons  in  civil  causes  returnable  to 
the  first  day  of  the  term,''  were  thereby  "legalized  and 
validated."  This  feature  of  the  act  under  consideration, 
we  think,  brings  it  squarely  within  the  inhibition  of  sec- 
tions 22  and  23  of  the  4th  article  of  the  constitution  of 
this  State.  By  said  section  22,  it  is  provided  that  "  The 
General  Assembly  shall  not  pass  local  or  special  laws,  *  * 
**  regulating  the  practice  in  courts  of  justice;'' and,  in 
said  section  28,  it  is  provided  that,  in  that  and  other  cases 
enumerated  in  the  preceding  section,  "all  laws  shall  be 
general,  and  of  uniform  operation  throughout  the 
State." 

This  curative  statute  of  March  21st,  1879,  is  both  local 
and  special  in  its  provisions.  It  is  special,  because  it  does 
not  apply  to  all  "judgments,  orders  or  decrees,"  which 
have  been  or  may  be  taken  on  the  first  day  of  the  term ; 
and  it  is  local,  also,  because  it  does  not  in  terms  legalize 
and  validate  all  the  judgments,  orders  or  decrees  of  all  the 
circuit  courts  of  the  State,  which  had  theretofore  been 
taken  on  the  firat  day  of  the  term,  but  only  of  such  of  said 
courts  as  had  "adopted  rules  of  practice  making  the  summons 
in  civil  causes  returnable  to  the  first  day  of  the  term." 
This  curative  statute  must,  therefore,  be  regarded  as,  and 
is  declared  to  be,  unconstitutional  and  wholly  void. 

If  it  were  otherwise,  if  the  act  in  question  could  be  re- 
garded as  a  valid  enactment,  there  is  nothing  in  the  record 
of  this  cause,  which  shows  that  the  Shelby  Circuit  Court 
had  adopted  any  rule  of  practice  making  the  summons  in 
civil  causes  returnable  to  the  first  day  of  the  term ;  and, 
therefore,  the  judgment  sought  to  be  reviewed  in  this 
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cause  would  not  have  come  within  the  purview  of  the  act, 
and  would  not  have  been  thereby  legalized  and  vali- 
dated. 

It  seems  to  us,  for  the  reasons  given,  that  the  court  erred 
in  the  case  at  the  bar,  in  sustaining  the  appellees'  demurrers 
to  the  appellants*  complaint  for  review,  and  that  these 
errors  have  not'beeu  cured  or  obviated  by  any  subsequent 
legislation. 

The  judgment  is  reversed,  at  the  appellees'  costs,  and 
the  cause  is  remanded  with  instructions  to  overrule  the  de- 
murrers to  the  complaint,  and  for  further  proceedings  in 
accordance  with  this  opinion. 


JaGKMAN  ST  AL.   V.  NOWLINO. 

Pabtitiok. — Huaband  and  Wife, —  Wifei  Inchoate  Interest  Under  Act  of 
1876,  Subject  to  Mortgage  lAena. — Statute  Construed. — Under  the  provi- 
eions  of  section  1  of  the  act  of  March  11th,  1875,  "  vesting  the  inchoate  in- 
terests of  married  women  in  the  lands  of  their  husbands  when  the  title  of 
the  hosband  therein  has  been  divested  by  certain  judicial  sales/'  etc ,  1 
R.  8. 1876,  p.  564,  the  wife  takes  the  same  interest  in  the  lands  of  her 
husband  upon  such  sales  that  she  would  have  taken  therein,  without  the 
above  statute,  upon  the  death  of  her  husband  leaving  her  surviving  him, 
under  the  provisions  of  section  27  of  the  statute  of  descents.  She  takes 
such  interest  free  from  all  the  demands  of  the  general  creditors  of  her 
husband,  but  not  free  from  prior  conveyances  thereof,  by  way  of  mort- 
gages, executed  by  her  and  her  husband  in  due  form  of  law.  As  to  such 
mortgage  debts,  the  wife's  one-third  interest  is  bound  for  its  proportionate 
part  thereof,  as  much  so  after  the  title  thereto  has  vested  in  her  as  it  was 
while  such  title  remained  in  her  husband,  and  in  making  partition  such 
mortgages  must  be  taken  into  account  and  considered  in  the  division  to 
be  made. 

From  the  Parke  Circuit  Court. 

T.  N.  Rice  J  J.  L.  Johnston  and  A.  F.  White  j  for  appel- 
lants. 

6r.  W.  CollingSy  for  appellee. 
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HowK,  C.  J. — This  was  a  suit  by  the  appellee,  against  the 
appellant*,  to  obtain  the  partition  of  certain  real  estate, 
particularly  described,  in  Parke  county,  Indiana.  In  her 
complaint,  the  appellee  alleged,  in  substance,  that  she  was 
the  owner  in  fee-simple  of  the  undivided  one-third  part  of 
said  real  estate ;  that  the  appellants  were  the  owners 
in  fee-simple  of  the  undivided  two-thirds  part  of  said 
real  estate,  and  they  and  the  appellee  were  entitled 
to  the  possession  thereof;  that  a  judgment  was  obtained 
in  the  Parke  Circuit  Court,  on  the        day  of  ,  187    , 

against  Martin  Nowling,  for  (  ,  and  costs ;  that,  at  the 
date  of  siid  judgment,  the  said  Martin  fowling  was,  ever 
since  had  been,  and  still  was,  the  husband  of  the  appellee, 
Sarah  Nowling ;  that  said  judgment  was  rendered  in  favor 
of  Herman  Hulman  and  Robert  8.  Cox,  who  caused  an  ex- 
ecntion  to  be  issued  thereon,  directed  to  the  sheriff  of 
Parke  county;  that,  by  virtue  of  said  execution,  the  said 
sheriff  levied  on  the  real  estate  described  in  said  complaint, 
and  advertised  and  sold  the  same,  according  to  law,  to 
said  Hulman  and  Cox,  on  the  16th  day  of  December,  1876, 
and  issued  to  them  a  certificate  of  said  sale,  in  proper 
form;  that  afterward,  on   the        day  of  ,  1877,  the 

said  certificate  was  assigned  to  the  appellants,  and,  after  the 
expiration  of  one  year  from  the  date  of  said  sale,  the  said 
real  estate  not  having  been  redeemed  therefrom,  the  sheriff 
executed  a  deed  of  said  real  estate  to  the  appellants  ;  and 
that,  by  these  facts,  the  appellee  and  the  appellants  had  ac- 
quired their  respective  titles  as  aforesaid  to  the  said  real 
estate.   Wherefore,  etc. 

To  this  complaint  the  appellants  aruswered  in  two  aflSrm- 
ative  or  special  paragraphs.  .The  appellee  moved  the 
court  in  writing  to  strike  out  a  certain  specified  part  of 
said  answer,  which  motion  was  sustained  bv  the  court 
and  to  this  decision  the  appellants  excepted.  The  appellee 
then  demurred,  for  the  want  of  sufficient  facts,  to  the 
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second  paragraph  of  said  answer,  which  demurrer  was 
sustained  by  the  court,  and  to  this  ruling  the  appellants 
excepted 

A  trial  of  the  cause  was  hsA  by  the  court,  which  re- 
sulted in  a  finding  that  the  appellee  and  the  appellants  were 
the  owners  of  the  real  estate  described  in  the  complaint, 
substantially  as  alleged  therein,  and  an  interlocutory  judg- 
ment for  the  partition  of  said  real  estate  between  the  said 
parties,  according  to  their  respective  interests  therein  as 
found  by  the  court ;  and  commissioners  were  appointed 
to  make  such  partition,  in  accordance  with  said  judgment, 
and  report  the  same  to  the  court.  Afterward^  the  said 
commissioners  made,  and  acknowledged  in  open  court, 
their  written  report  of  the  partition  of  said  real  estate, 
made  by  them  under  said  judgment;  to  which  report  the 
appellants  filed  two  exceptions  in  writing.  The  appellee 
moved  the  court  to  strike  out  the  second  exception  to -said 
report,  which  motion  was  sustained,  and  to  this  decision 
the  appellants  excepted.  They  then  withdrew  their  first 
exception ;  and  thereupon  the  court  approved  the  com- 
missioners' report  and  rendered  judgment  confirming  the 
partition  therein  made,  and  from  this  judgment  this 
appeal  is  now  prosecuted. 

In  this  court,  the  appellants  have  assigned,  as  errors, 
the  following  decisions  of  the  circuit  court : 

1.  In  sustainin^^  appellee's  motion  to  strike  out  certain 
parts  of  the  second  paragraph  of  their  answer; 

2.  In  sustaining  appellee's  demurrer  to  the  second 
paragraph  of  their  answer ;  and, 

3.  In  sustaining  appellee's  motion  to  strike  out  their 
second  exception  to  the.commissioners'  report  of  parti- 
tion. 

It  will  be  seen  from  the  allegations  of  the  appellee's  com- 
plaint, a  full  summary  of  which  we  have  given  in  this 
opinion,  that  she  has  founded  her  right  to  the  immediate 
partition  of  the  real  estate  in  controversy,  and  to  have  her 
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share  thereof  set  off  to  her  in  severalty,  upon  the  provi- 
sions of  an  act  of  the  General  Assenoibly  of  this  State,  enti- 
tled "An  act  vesting  the  inchoate  interests  of  married 
women  in  the  lands  of  their  husbands  when  the  title  of 
the  husband  therein  has  been  divested  bj'  certain  judicial 
sales,  providing  for  the  possession  thereof,  and  the  descent 
of  such  vested  estate,  and  matters  connected  with  such 
sales,"  approved  March  11th,  1875.  Acts  1875,  p.  178 ; 
1  R.  S.  1876,  p.  554.  We  do  not'underetand  that  the  ap- 
pellants or  their  counsel  controvert,  in  any  manner,  the 
appellee's  title  to  an  interest  in  the  real  estate  described 
in  her  complaint,  or  her  right  to  an  immediate  partition 
thereof  and  to  have  her  interest  therein  set  off  to  her  in 
severalty,  under  the  provisions  of  the  above  entitled  act. 
We  may  properly  remark,  however,  in  this  connection, 
although  the  question  is  not  made  in  this  case,  that  in  the 
recent  case  of  Taylor  v.  Stockioell^  66  Ind.  505,  it  was  held 
by  this  court,  that  the  above  entitled  act  was  a  constitu- 
tional and  valid  law  ;  and  we  adhere  to  that  decision. 

For  the  purpose  of  showing  the  question  in  controversy 
between  the  appellants  and  the  appellee,  in  this  case,  we 
deem  it  necessary  to  give  a  statement  of  the  facts  shown 
by  tbe  record,  and  in  regard  to  which  the  parties  and 
their  respective  counsel  do  not  disagree.  Prior  to  the 
29th  day  of  May,  1875,  Martin  Ifowling,  the  husband  of 
the  appellee,  was  the  owner  in  fee-simple  of  all  the  real 
estate  described  in  appellee's  complaint,  and  thereafter 
continued  to  be  such  owner  until  the  said  real  estate  was 
sold  and  conveyed  by  the  sheriff  to  the  appellants,  as 
alleged  in  said  complaint.  While  such  owner,  the  said 
Martin  Nowling  and  the  appellee,  as  his  wife,  on  May 
29th,  1875,  executed  a  mortgage  to  the  State  of  Indiana, 
for  the  use  of  the  school  fund,  on  a  certain  part  of  said 
i*eal  estate,  tx)  secure  the  payment  of  said  Martin's  note 
tor  1150.00,  due  m  one  year  to  said  school  fund.  After- 
ward, on   July   15th,   1876,  while  such   owner,  the  said 
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Martin  Nowling  and  the  appellee,  as  his  wife,  executed 
another  mortgage  to  the  State,  for  the  use  of  it«  school 
fund,  on  a  certain  other  portion  of  said  real  estate,  to 
secure  another  note  of  said  Martin  IJ^owling  for  $200.00, 
for  the  use  of  said  school  fund.  After  the  execution  of 
said  two  mortgages,  the  said  Hulman  and  Cox  obtained  their 
judgment  against  the  said  Martin  Nowling  alone,  under 
which  the  appellants  acquired  their  title  to  the  whole  in- 
terest of  said  Martin  alone  in  all  of  said  real  estate,  to 
wit,  the  two  parcels  mortgaged  as  aforesaid  to  the  State, 
and  the  residue  of  said  real  estate,  not  embraced  in  or  cov- 
ered by  the  said  mortgages,  or  either  of  them.  Of  the 
real  estate  described  in  appellee's  complaint,  it  appears 
from  the  record,  that  27.83  acres  were  covered  by  the  first 
mortgage  to  the  State,  and  20  acres  were  described  in  the 
second  mortgage,  and  that  the  remainder  of  said  real 
estate,  containing  about  19  acres,  was  unincumbered  at  the 
time  said  Hulman  and  Cox  obtained  their  said  judgment 
against  said  Martin  Nowling. 

Upon  these  facts,  which  are  not  controverted  by  either 
party,  the  appellants'  counsel  say :  '"Although  the  ap- 
pellee is  claiming  partition  under  the  act  of  1875,  she  can 
only  take  by  virtue  of  and  under  the  27th  section  of  the  stat- 
ute of  descents.  Under  that  section,  she  would  be  entitled 
to  one- third  of  the  land,  in  the  conveyance  of  which  she  had 
not  joined;  but,  as  she  had  previously  joined  in  convey- 
ances, by  way  of  said  mortgages,  of  portions  of  said  realty 
to  the  school  fund,  she  cannot  claim  that  the  appellants 
must  pay  all  of  said  incumbrances."  On  the  other  hand, 
it  is  insisted  on  behalf  of  the  appellee,  that  she  is  entitled 
to  the  same  interest  or  share  in  the  real  estate,  under  the 
facts  of  this  case,  that  she  would  have  taken  therein,  if 
her  husband,  Martin  Nowling,  had  died,  and  she  were 
suing  as  his  widow.  Her  attorney  says :  "  The  appellee 
claims  that  two-thirds  of  the  land  shall  first  be  applied  to 
the  payment  of  the  school  fund  mortgages,  and  that,  after 
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they  are  paid,  the  remainder  of  the  two-thirds  goes  to  the 
appellaats  ;  and  that  she  is  entitled  to  one-third,  freed  from 
the  incumbrances."  In  other  words,  the  appellee  claims 
that,  under  the  provisions  of  the  above  entitled  act  of 
March  11th,  1875,  and  the  facts  of  this  case,  she  became 
folly  invested  with  precisely  the  same  share  or  interest  in 
the  lands  described  in  her  complaint,  which,  if  her  husband 
had  died,  would  have  descended  to  her,  as  his  widow, 
under  section  17  of  the  statute  of  descents,  "  free  from  all 
demands  of  creditors."     1  R.  S.  1876,  p.  411. 

It  is  manifest  from  the  record  of  this  cause,  that  the  de- 
cisions of  the  circuit  court,  complained  of  as  errors  by  the 
appellants  in  this  court,  were  founded  upon  the  same  con- 
struction of  the  statutes,  bearing  upon  the  question,  which 
the  appellee  has  insisted  upon  as  the  measure  of  her  rights 
and  interests  in  the  real  estate  in  controversy.  If  that 
construction  of  tbose  statutes  is  right,  then  the  decisions 
complained  of  were  not  erroneous :  but,  if  that  construc- 
tion was  wrong,  then  the  court  erred  in  the  rulings  as- 
signed as  errors,  and  the  judgment  below  ought  to  be  and 
must  be  reversed.    • 

In  section  1  of  the  aforesaid  act  of  March  11th,  1875,  it 
is  provided  ^'  That  in  all  cases  of  judicial  sales  of  real  prop- 
erty, in  which  any  married  woman  has  an  inchoate  interest 
by  virtue  of  her  marriage,  where  the  inchoate  interest  is 
not  directed  by  the  judgment  to  be  sold  or  barred  by 
virtue  of  such  sale,  such  interest  shall  become  absolute 
and  vest  in  the  wife  in  the  same  manner  and  to  the  same 
extent  as  such  inchoate  interest  of  a  married  woman  now 
becomes  absolute  upon  the  death  of  the  husband,  whenever, 
by  virtue  of  said  sale,  the  legal  title  of  the  husband  in  and 
to  such  real  property  shall  become  absolute  and  vested  in 
the  purchaser  thereof,  his  heirs  or  assigns,  subject  to  the 
provisions  of  this  act  and  not  otherwise."  Supra.  There 
can  be  no  doubt,  we  think,  that,  under  these  provisions  of 
Vol.  LXIX.— 13 
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the  statute,  the  appellee  took  precisely  the  same  interest  in 
the  lands  described  in  her  complaint,  upon  the  execution 
of  the  sheriff's  conveyance  thiereof  to  the  appellants,  that 
she  would  have  taken  therein  without  the  statute,  upon 
the  death  of  her  husband  leaving  her  surviving  him,  under 
the  provisions  of  section  27  of  the  statute  of  descents. 
She  took  such  interest  in  said  lands  free,  no  doubt,  from 
all  the  demands  of  the  general  creditors  of  her  husband, 
but  not  free,  as  we  construe  the  statutes,  from  the  prior 
conveyances  thereof,  by  way  of  mortgages,  executed  by 
her  and  her  husband  in  due  form  of  law.  In  the  parcels 
of  said  lands  covered  by  said  mortgages  to  the  State,  for 
the  use  of  its  school  fund,  it  seems  to  us,  that  the  appellee's 
undivided  one-third  part  thereof  was  clearly  bound  for  its 
proportionate  part  of  the  mortgage  debts,  as  much  so  after 
the  title  thereto  had  vested  in  her,  as  it  was  while  such 
title  remained  in  her  husband. 

It  was  absolutely  necessary  to  a  just  and  equitable  par- 
tition of  the  real  estate  between  the  appellants  and  the  ap- 
pellee, that  the  school  fund  mortgages  should  be  taken 
into  the  account  and  considered  in  the  division  to  be  made. 
The  mortgages  were  not  the  personal  debts  of  either  the 
appellants  or  the  appellee ;  but,  of  the  lands  covered  there- 
by, the  appellee's  interest  therein  was  as  much  bound  for 
the  payment  of  a  proportionate  part  of  the  mortgages 
thereon,  as  was  the  appellants'  interest  therein.  We  are 
of  the  opinion  that  the  court  erred  in  this  case  in  refusing 
to  consider  these  school  fund  mortgages,  and  in  failing  to 
ascertain  the  amounts  due  thereon  respectively,  and  in  not 
directing  the  commissioners  appointed  to  make  the  parti- 
tion, in  accordance  with  the  interlocutory  judgment  there- 
for, that  they  must  take  into  the  account,  in  making  such 
partition,  the  amounts  due  on  the  said  mortgages.  The 
appellee,  whether  she  is  to  be  regarded  as  taking  under 
section  17  or  section  27  of  the  statute  of  descents,  can  not 
take  her  interest  or  share  of  the  lands,  freed  from  the  liens 
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of  the  mortgages  thereon,  in  the  execution  of  which  she 
had  joined  with  her  husband  ;  but  in  any  event,  and  under 
either  section  of  the  ,  statute  of  descents,  she  is  bound  to 
take  her  share  or  interest  in  the  lands,  either  with  regard 
to  the  value  of  th6  lands  after  deducting  from  such  value 
the  amount  of  said  mortgage  liens,  or  else  she  must  take 
one-third  of  each  of  the  mortgaged  parcels  of  said  lands, 
subject  to  its  proportionate  part  of  the  mortgage  thereon, 
and  one-third  only  of  the  unincumbered  parcel  of  said  lands. 
Id  either  of  these  modes,  as  it  seems  to  us,  the  appellee 
would  get  precisely  what  she  is  entitled  to,  and  no  more, 
namely,  one-third  of  the  actual  value  of  all  the  lands  con- 
veyed by  the  sheriff  to  the  appellants,  after  deducting  from 
the  value  of  said  lands  the  amount  of  the  said  mortgage 
liens  thereon,  where  she  had  joined  with  her  husband  in 
the  execution  of  the  mortgages. 

We  are  of  the  opinion,  tberefore,  that  the  court  clearly 
erred  in  its  rulings  upon  the  appellants'  answers  in  this 
case,  both  in  sustaining  the  appellee's  motion  to  strike  out 
parts  of  the  answer,  and  in  sustaining  tbe  demurrer  to  the 
second  paragraph  tbereof.  In  their  answers,  the  appel- 
lants set  up  the  said  school  fund  mortgages,  in  the  execu- 
tion of  which  the  appellee  had  joined  with  her  said 
husband,  Martin  Nowling;  and  they  asked,  as  they  had  a 
right  to  do,  that  these  mortgages  should  be  taken  into 
account  and  considered  in  ascertaining  and  arriving  at  the 
appellee's  interest  in  or  share  of  the  lands  described  in  her 
complaint. 

The  interlocutory  and  final  judgments  herein  are  re- 
versed and  set  aside,  at  the  appellee's  costs,  and  the  cause 
is  remanded,  with  instructions  to  overrule  her  motion  to 
strike  out  parts  of  the  answer  and  her  demurrer  to  the 
second  paragraph  thereof,  and  for  further  proceedings  in 
accordance  with  this  opinion. 
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CiTT  OF  Elkhart  v.  Simontok. 

CiTiM  AiTD  Towns. — Opening  Street. — h^netion. — Pleading. — In  a  suit  to 
enjoin  a  city  from  opening  a  street  through  the  plaintiff's  land,  until  the 
assessment  of  damages  ia  paid,  an  answer  alleging  that  the  land  described 
in  the  complaint  was,  at  the  time  the  proceedings  to  appropriate  the  same 
were  commenced  and  for  many  years  prior  thereto,  an  open  and  public 
street  and  highway  of  said  city  ;  that  the  only  interest  the  plaintiff  had  in 
said  land  was  the  ownership  of  the  fee,  subject  to  a  perpetual  easement  of  a 
street  and  highway  over  said  land  ;  that  the  proceedings  to  appropriate 
said  land  were  taken  on  behalf  of  the  city  by  mistake  and  in  ignorance  of 
tbe  fact  that  said  land  was  already  a  part  of  said  street ;  but  not  alleging 
facts  showing  that  tbe  ground  appropriated  was  a  street  by  user,  by  grant, 
by  dedication  or  appropriation,  or  tbat  it  was  established  in  any  manner 
known  to  the  law,  is  insufficient. 

Prom  the  Elkhart  Circuit  Court. 

J.  M,  Vanfleet^  for  appellant. 

J.  6r.  Osborne  and  W,  B.  MesSy  for  appellee. 

BiDDLB,  J. — Complaint  by  the  appellee  to  enjoin  the 
City  of  Elkhart  from  opening  a  certain  street  until  the 
asBCBsment  of  damages  is  paid.  •  The  following  are  the 
allegations  of  the  facts : 

That  on  the  2l8t  day  of  September,  1876,  the  said  de- 
fendant caused  affiant  to  be  duly  summoned  to  appear 
before  the  city  commiasionerB  of  said  city,  on  the  7th  day 
of  October,  1876,  for  the  purpose  of  assessing  the  benefits 
and  damages  tbat  would  accrue  to  or  against  the  affiant 
and  others,  by  reason  of  the  extension  of  Fifth  street,  ia 
said  city  of  Elkhart,  from  Marion  to  Harrison  streets ;  that 
affiant  appeared  before  said  commissioners  on  said  day, 
and  such  proceedings  were  therein  had,  as  that  said  com- 
missioners determined  and  found  that  affiant  owned  certain 
of  the  lands  that  would  be  taken  by  such  extension  of 
Fifth  street,  and  awarded  to  the  affiant  damages  in  the 
sum  of  eight  hundred  dollars,  for  the  taking  of  such  lands, 
and  assessed  against  the  affiant,  as  benefits  accruing  to 
his  said  lands,  the  sum  of  $425.00,  leaving  due  to  him  from 
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said  city,  by  reason  of  such  appropriation,  the  sum  of 
f376.00.  And  afterwards,  within  the  time  prescribed  by  law, 
the  common  council  of  said  city  did,  by  resolution,  accept 
the  said  finding  of  the  said  commissionei*s,  and  the  clerk 
of  said  city  council  duly  notified  afliant  of  such  resolution 
and  acceptance,  and  that  his  said  lands  had  been  so  ap- 
propriated for  said  Fifth  street ;  that  such  finding  and  resolu- 
tion have  never  been  appealed  from  or  reversed,  but  remain 
in  full  force ;  yet  the  said  city  has  wholly  failed  and  re- 
fused to  pay  the  said  sum  due  to  the  affiant,  by  reason  of 
such  appropriation,  but,  in  violation  of  the  rights  of  affi- 
ant, threatens  and  is  about  to  proceed  and  open  said  Fifth 
street,  through  the  said  lands  of  affiant,  without  paying 
him  therefor,  and  as  affiant  is  informed  and  believes  the 
common  council  has  passed  a  resolution  ordering  the  said 
Fifth  street  to  be  so  opened  ;  and  the  city  marshal  has  in- 
formed affiant,  that,  in  obedience  to  said  order,  he  would 
to-day  proceed  to  open  said  street,  without  the  said  lands 
being  in  any  way  paid  for  ;  that  he  has  demanded  of  said 
city  that  he  be  paid  the  damages  so  awarded  to  him  in  ex- 
cess of  benefits  so  assessed  in  his  favor,  but  the  citv  has 
wholly  refused  to  pay  the  same ;  that  his  land  is  inclosed, 
and  he  will  suffer  irreparable  damages  if  the  city  be  al- 
lowed to  open  said  street  without  paying  the  said  dam- 
ages. Wherefore  he  prays  the  court  to  restrain  the  said  city 
and  city  marshal  from  opening  the  same  until  this  matter  be 
heard  and  determined,  and  be  enjoined  from  opening  the 
said  street,  until  said  payment  be  made  to  him,  and  for 
other  proper  relief. 

The  complaint  is  sworn  to  by  the  appellee. 

The  answer,  after  admitting  the  assessment  as  charged 
in  the  complaint,  avers  that  the  land  described  in  the 
complaint  was,  at  the  time  such  proceedings  to  appropri- 
ate the  same  were  commenced  and  for  many  yeare  prior 
thereto,  an  open  and  public  street  and  highway  of  said 
city,  and  that  all  the  interest  the  said  plaintiff  then  had  or 
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now  has  in  said  land  is  the  ownership  of  the  fee,  subject 
to  a  perpetual  easement  of  a  street  and  highway  over  the 
whole  of  said  land ;  that  said  proceedings  to  appropriate 
said  laud  were  taken  and  had  on  behalf  of  said  city  by 
mistake  and  ignorance  of  the  fact,  upon  the  part  of  the 
officers  who  did  not  know  the  fact,  that  said  land  was  al- 
ready a  part  of  Fifth  street,  but  supposed  and  believed 
that  the  same  was  not  a  part  of  said  street  or  highway. 
Wherefore,  etc. 

To  this  answer  a  demurrer  for  want  of  facts  was  sus- 
tained,  and  judgment  rendered  enjoining  the  city  from 
opening  the  street  "  until  the  further  order  of  this  court," 
etc. 

The  assignments  of  error  here  are  : 

1.  The  complaint  does  not  state  facts  sufficient  to  con- 
stitute a  cause  of  action  ;  and, 

2.  That  the  court  erred  in  sustaining  the  demurrer  to 
the  answer  of  the  appellant. 

We  do  not  see  any  valid  objection  to  the  complaint ;  no 
very  serious  objection  is  alleged  against  it  by  the  appel- 
lant. It  is  argued  that  it  does  not  sufficiently  show  title  to 
the  land  in  the  plaintiff'.  There  is  no  such  direct  aver- 
ment,  but  we  think  it  sufficiently  appears  by  other  aver- 
ments, that  the  plaintiff  was  the  owner  of  the  land  at  the 
time  the  appropriation  was  made. 

The  facts  alleged  in  the  answer  do  not  appear  to  us  to 
be  sufficient.  They  do  not  show  that  the  ground  appro- 
priated was  a  street  by  user,  by  grant,  by  dedication  or 
appropriation,  or  that  it  was  established  in  any  manner 
known  to  the  law.  The  averments  are  general  and  mere 
conclusions  of  law  from  implied  facts  not  averred.  We 
can  not  hold  the  answer  sufficient.  And  it  may  be,  but 
we  decide  nothing  upon  this  point,  that  the  City  of  Elk- 
hart could  not  avoid  the  appropriation  of  the  lands  it  had 
made  by  refusing  to  pay  the  assessment.  It  is  a  public 
act  recorded   in   a  public  record.     At   least  the   appellee 
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should  have  his  damages  or  the  land  restored  to  him  in 
the  condition  it  was  before  the  appropriation  was  made. 
But  all  we  decide  is  that  the  answer  is  insufficient. 

The  judgment  is  affirmed,  at  the  costs  of  the  appel- 
lant. 


Western  Union  Telegraph  Company  v.  Axtell.  »  m 

157    290 

TzLEORAPH  Company. — Failure  to  Transmit  Message. — Action  to  Recover      60   im 

Penalty. — Pleading, — Where  an  action  is  brought  against  a  telegraph  com-     
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pany  to  recover  the  penalty  prescribed  in  section  1  of  the  act  of  May  18tb,  /160_  g 
1852, 1  R.  S.  1876,  p.  863,  for  failing  to  transmit  a  dispatch,  the  complaint 
to  be  good,  must  aver  that  the  defendant  was  "  engaged  in  telegraphing 
for  the  public/'  as  required  by  the  statute.  An  averment  that  the  defend- 
ant was  "  engaged  in  the  business  of  transmitting  telegraphic  messages 
for  hire,"  is  not  sufficient. 
6am V. — Constn'tuAion, — A  court  can  not  create  a  penalty  by  construction, 
but  must  avoid  it  by  construction,  unless  it  is  brought  within  the  letter 
and  the  necessary  meaning  of  the  act  creating  it. 

From  the  Monroe  Circuit  Court. 

J.  H.  Louden  and  JR.  W.  Miers^  for  appellant. 
W.  C.  L.  Taylor^  J.  R.  East  and  C.   W.  Henderson^  for 
appellee. 

BiDDLE,  J. — The  appellee  was  plaintift'  below  and  the 
appellant  the  defendant.     The  following  is  the  complaint : 

"  The  plaintitf  complains  of  the  defendant  and  says,  that 
on  the  7th  day  of  November,  1876,  she  was  an  electric 
telegniph  company,  duly  organized  as  a  corporation  under 
the  laws  of  the  State  of  Indiana,  engaged  in  the  business 
of  transmitting  telegraphic  messages  for  hire ;  that  she 
had  and  was  operating  an  office  in  the  city  of  Blooming- 
ton,  Indiana,  and  another  in  the  town  of  Worthington, 
Indiana ;  that  said   defendant  was  the  owner  and  operator 
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of  a  line  of  wires,  on  the  said  7th  day  of  November,  1876, 
extending  to  and  through  each  of  said  points,  to  wit,  the 
city  of  Bloomington,  Indiana,  and  the  town  of  Worthing- 
ton,  Indiana ;  that  on  the  7th  day  of  November,  1876, 
the  said  plaintiff  placed  in  the  hands  of  the  agent  of  said 
defendant,  at  Bloomington,  Indiana,  during  the  office 
hours  of  said  defendant,  on  said  day,  the  following  mes- 
sage, to  wit : 

"  '  Bloomington,  Indiana,  Nov,  7th,  1876. 
"  '  To  Charles  J.  Axtell,  Worthington,  Indiana. 

Tom  very  sick,  dangerous,  come. 

"  '  Frank  AxtelL' 

"That  said  message,  the  said  defendant  undertook  and 
agreed,  was  to  be  transmitted  without  delay  to  the  said 
Charles  J.  Axtell  at  Worthington,  Indiana;  that  said 
plaintiff  paid  in  advance  for  the  transmission  of  said  mes- 
sage the  sum  of  sixty-five  cents,  the  amount  demanded  of 
the  defendant's  agent  at  Bloomington,  Indiana,  for  the 
transmission  of  said  message ;  that  the  said  Charles  J. 
Axtell,  on  the  said  7th  day  of  November,  1876,  resided  in 
the  town  of  Worthington,  Indiana,  and  within  less  than 
one  mile  of  the  office  of  the  defendant,  in  the  said  town  of 
Worthington,  Indiana;  that  the  said  defendant  wholly 
failed  to  transmit  said  message,  whereby  she  became 
liable  to  the  plaintiff  in  the  sum  of  one  hundred  dollars,  as 
penal  damages  provided  and  fixed  by  statute.  Wherefore 
the  plaintiff  demands  judgment  for  one  hundred  dollars 
and  other  proper  relief." 

A  demurrer,  for  the  alleged  want  of  facts  stated,  was 
overruled  to  the  complaint,  and  exception  reserved. 

Answer  in  denial,  and  three  special  paragraphs.  A 
separate  demurrer  to  the  second  paragraph,  for  want  of  facts 
was  overruled,  and  a  separate  demurrer,  for  the  same  cause, 
to  each  of  the  third  and  fourth  paragraphs,  was  sustained. 
Trial  by  jury,  verdict  for  plaintiff,  motion  for  a  new  trial 
overruled,  exceptions,  judgment,  appeal. 
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This  action  was  brought  to  recover  the  penalty  under 
the  following  statute : 

"  Section  1.  Be  it  enacted,^^  etc.y  "That  every  electric  tele- 
graph company,  with  aline  of  wires  wholly  or  partly  in  this 
State,  and  engaged  in  telegraphing  for  the  public,  shall,  dur- 
ing the  usual  office  hours,  receive  dispatches,  whether  from 
other  telegraphic  lines  or  from  individuals  ;  and,  on  payment 
or  tender  of  the  usual  charge,  accorditig  to  the  regulations 
of  such  company ,  shall  transmit  the  same  with  impartiality 
and  good  faith,  and  in  the  order  of  time  in  which  they  are 
received,  under  penalty,  in  case  of  failure  to  transmit,  or 
if  postponed  out  of  such  order,  of  one  hundred  dollars,  to 
be  recovered  by  the  person  whose  dispatch  is  neglected  or 
postponed,"  etc.    1  B.  8. 1876,  p.  868. 

Is  the  complaint  sufficient  under  this  statute  ?  This  is 
thelirat  question  which  meets  us. 

The  first  objection  taken  to  the  complaint  is,  that  it 
contains  no  averment  that  the  defendant  was  "engaged  in 
telegraphing  for  the  public,"  as  required  by  the  statute. 
In  favor  of  the  complaint  it  is  insisted  that  the  averment 
that  the  defendant  was  "engaged  in  the  business  of  transmit- 
ting telegraphic  messages  for  hire,"  is  a  sufficient  compli- 
ance with  the  statute. 

It  is  evident  that  this  statute  was  enacted  not  so  much 
to  protect  the  individual  who  might  be  injured  by  a  tele- 
graph company  that  failed  to  perform  its  duty,  for  he  may 
have  hi3  private  action  for  damages,  as  it  was  to  insure 
the  prompt  action  of  telegraph  companies  ir.  the  perform- 
ance of  their  public  duty.  For  this  purpose  the  penalty 
is  fixed  by  law,  and  is  in  the  nature  of  punishment  for 
a  breach  of  public  duty*  Although  a  plaintiff  may  not  have 
been  injured  to  the  amount  of  one  hundred  cents,  yet  he 
is  entitled  to  recover  one  hundred  dollars  for  a  breach  of 
a  public  duty  by  the  defendant.  A  8la*^nte  so  highly 
penal  must  be  construed  strictly.  The  party  claiming 
under  it  must  bring  his  case  clearly  within  the  letter  and 
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Spirit  of  the  act.  Keeping  in  mind  the  main  purpose  of  the 
statute,  its  highly  penal  nature,  and  the  rule  of  strict 
construction,  we  can  not  hold  that  the  words,  "  engaged 
in  the  business  of  transmitting  telegraphic  messages 
for  hire,"  are  equivalent  to  the  words,  "engaged  in  tele- 
graphing for  the  public."  It  is  a  public  fact  which  the 
courts  must  know,  that  there  are  telegraph  companies 
within  this  State,  which  confine  their  telegraphing  gener- 
ally to  their  private  business,  as  along  railroad  lines,  and 
are  not  "engaged  in  telegraphing  for  the  public,"  although 
they  may  frequently  send  messages  for  hire ;  and  we  see 
no  reason  whj  they  may  not  send  messages  for  persons 
who  employ  them  for  hire,  thus  making  themselves  liable 
to  the  party  for  a  breach  of  the  special  undertaking,  but 
not  subject  to  the  public  penalty ;  yet,  if  we  were  to  hold 
the  averment  in  this  complaint  sufficient,  such  companies 
might  be  made  amenable  to  the  statute  under  considera- 
tion. 

The  appellee  insists,  as  the  courts  must  notice  the  cor- 
poration of  the  appellant  as  a  part  of  their  public  knowl- 
edge, that  they  must  also  know  that  it  is  "engaged  in 
telegraphing  for  the  public."  We  do  not  approve  of  this 
view.  A  court  can  not  create  a  penalty  by  construction, 
but  must  avoid  it  by  construction,  unless  it  is  brought 
within  the  letter  and  the  necessary  meaning  of  the  act 
creating  it.  In  the  case  of  The  Western  Union  Tel.  Co.  v. 
Ferguson^  57  Ind.  495,  it  was  held,  under  the  same 
statute,  that  a  plaintifi*  must  aver  in  his  complaint,  in 
order  to  state  a  good  cause  of  action,  that  the  defendant 
had  a  line  of  wires  wholly  or  partly  in  this  State,  over 
which  it  might  have  transmitted  the  message,  and  that  it 
was  engaged  in  telegraphing  for  the  public;  for  these 
were  facts  which  must  exist,  or  the  plaintiff  could  not  re- 
cover the  penalty,  and  of  the  existence  of  which  neither 
the  court  below  nor  this  court  could  take  judicial  notice. 
A  telegraph  company  may  be  telegraphing  for  hire,  for 
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particular  persons,  or  for  a  particular  business,  and  not  be 
telegraphing  for  the  public  generally.  We  can  not  depart 
from  a  rule  so  necessary  and  well  settled.  The 
complaint  in  our  judgment  is  not  sufficient.  The  Western 
Union  Telegraph  Company  v.  Buchanan^  85  Ind.  429  ;  The 
Western  Union  Tel.  Co.  v.  Lewelling^  58  Ind.  867 ;  The 
Western  Union  Tel.  Co.  ▼.  Lindley^  62  Ind.  871. 

The  judgment  is  reversed,  at  the  costs  of  the  appellee ; 
cause  remanded,  with  directions  to  sustain  the  demurrer 
to  the  complaint  and  for  further  proceedings. 
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Will. — Legacy  — Ademption. — Where  one  who  has  made  hia  will  giving  a 
l^acy  to  a  child,  afterward,  during  his  life,  gives  a  portion  to .  or  makes 
provision  for  such  child,  it  will  be  deemed,  even  if  not  so  expressed,  an 
ademption  or  satisfaction  of  such  legacy,  if  the  circumstances  indicate 
that  intention,  if  it  is  not  less  than  the  legacy,  if  *it  is  certain  and  of  the 
same  general  nature  ;  but,  where  there  is  a  great  disparity  between  the 
gift  made  inter  vivos  and  such  legacy,  the  amount  of  the  legacy  being 
largely  in  excess  of  the  amount  of  the  gift,  such  gift  can  not  be  regarded 
as  either  a  portion  or  an  advancement,  within  the  legal  meaning  of  those 
terms,  which  will  operate  as  an  ademption  or  a  satisfaction  pro  ianto  of 
the  l^acy,  unless  the  testator,  in  making  the  gift,  declare  his  intention,  or 
unless  the  circumstances  clearly  indicate  such  intention,  that  such  gift 
shall  so  operate. 

Sams. — Interest  on  Legacy. — Where  a  general  legacy  is  given,  and  no  time 
of  payment  is  specified,  it  will  draw  interest  after  the  expiration  of  one 
year  frr>m  the  death  of  the  testator. 

Sams. — Revocation. — Evidence.^V^n  the  execution  of  the  last  will  of  a 
testator,  a  former  will  executed  by  him  is  revoked  and  becomes  invalid 
and  mere  waste  paper,  and  is  not  competent  evidence  for  any  purpose. 

Ihstruction. — Burden  of  Proof. — Where,  on  the  pleadings  in  a  cause,  the 
burden  of  an  issue  is  upon  the  defendant,  it  is  error  for  the  court,  in  its 

'  instructions  to  the  jury,  to  cast  the  burden  of  such  issue  upon  the  plain- 
tiff. 
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From  the  Hancock  Circuit  Court. 

J.  A.  New  and  /.  P.  Poulsorij  for  appellant. 
W.  R,  Houghj  for  appellees. 

HowK,  C.  J. — This  was  a  suit  by  the  appellant's  relatrix, 
against  the  appellees,  on  an  executor's  bond  executed  by 
them  to  the  State  of  Indiana,  on  the  80th  day  of  March, 
1869,  in  the  penal  sum  of  nine  thousand  dollars,  and  con- 
ditioned that  the  appellee  Corydon  W.  Crossley  should 
faithfully  discharge  the  duties  of  his  trust,  as  executor  of 
the  last  will  and  testament  of  Conrad  Crossley,  deceased, 
according  to  law.  In  her  complaint  on  said  bond,  the  ap- 
pellant's relatrix  alleged,  in  substance,  inter  alia,  that  the 
last  will  and  testament  of  said  Conrad  Crossley,  deceased, 
on  the  day  last  named,  was  duly  admitted  to  probate  in  the 
proper  court  of  Madison  county,  Indiana,  and  that  on  the 
same  day  the  appellee  Corydon  W.  Crossley  was  duly  ap- 
pointed by  said  court  as  the  executor  of  said  will,  and  duly 
qualified  as  such  executor  and  took  upon  himself  the  ex- 
ecution of  said  will ;  that  the  appellant's  relatrix  was  one 
of  the  children  of  said  Conrad  Crossley,  and  the  person 
referred  to  in  the  fourth  item  of  said  will,  as  Sarah  Brown ; 
that,  by  said  fourth  item  of  said  will,  the  testator  be- 
queathed to  the  relatrix.  $900 ;  that  the  said  executor, 
Corydon  W.  Crossley,  had  not  faithfully  discharged  the 
duties  of  his  said  trust,  in  this,  to  wit : 

1.  That,  although  after  he  became  such  executor,  to  wit, 
on  the  30th  day  of  March,  1869,  there  came  into  his  hands 
the  sum  of  1^5,000,  and  solvent  notes  to  the  amount  and  of 
the  value  of  $5,000,  which  were  all  collected  by  him, 
all  of  said  money  and  notes  were  assets  Df  said  testator's 
estate,  out  of  which  it  was  the  duty  of  said  executor  to 
pay  the  relatrix  her  said  legacy  of  $900,  and  interest  there- 
on in  the  sum  of  $100 ;  yet  that  the  said  executor  had 
failed  and  refused  to  pay  the  relatrix  her  said  legacy  and 
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interest,  although  a  proper  demand  had  been  made  there- 
for before  this  suit  was  commenced,  and  that  the  same  to 
the  amount  of  $500  remained  unpaid. 

2.  And  in  this,  that  the  said  testator,  at  the  time  of  his 
death,  was  the  owner  of  personal  property  to  the  amount 
of  $10,000,  which  it  was  the  duty  of  said  executor,  un- 
der the  said  will,  to  take  into  his  possession,  and  inventory 
and  safely  keep  the  same  for  the  benefit  of  the  relatrix, 
who  had  an  interest  therein,  by  virtue  of  said  will  and  the 
statute  of  descents,  in  the  sum  of  $1,000;  yet  the  relatrix 
said  that  the  said  executor,  disregarding  his  said  trust,  had 
failed  and  refused  to  take  charge  of  said  personal  property 
as  assets  of  said  estate,  and  to  make  and  file  an  inventory 
of  the  same,  and  had  converted  the  same  to  his  own  use, 
and  suffered  the  same  to  be  sold,  and  lost  and  destroyed ; 
whereby  the  said  estate  had  been  damaged  in  the  sum  of 
$10,000.00,  and  the  relatrix  in  the  sum  of  $500.00,  and  by 
means  whereof  the  relatrix  had  been  damaged  in  the  sum 
of  $1,000.00,  which  remained  unpaid.    Wherefore,  etc. 

To  this  complaint  the  appellees  answered  in  five  para- 
graphs, of  which  the  first  was  a  general  denial,  and  each 
of  the  other  paragraphs  stated  special  matters  by  way  of 
defence.  The  appellant's  relatrix  demurred,  for  the  want 
of  facts,  to  each  of  the  affirmative  paragraphs  of  answer, 
which  demurrers  were  overruled  to  the  third  paragraph, 
and  were  sustained  to  the  second,  fourth  and  fifth  para- 
graphs of  said  answer.  To  the  third  paragraph  of  answer 
the  appellant's  relatrix  replied  by  a  general  denial. 

This  action  was  commenced  in  the  Madison  Circuit 
Court;  but  after  it  had  been  put  at  issue  as  herein  stated, 
on  the  application  of  the  relatrix,  the  venue  thereof  was 
changed  to  the  Hancock  Circuit  Court. 

In  this  latter  court,  the  issues  joined  were  tried  by  a 
jury,  and  a  verdict  was  returned  for  the  appellees,  the 
defendants  below.     The  motion  of  the  appellant's  relatrix 
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for  a  new  trial  was  overruled,  and  to  this  ruling  she  ex- 
cepted ;  and  the  court  rendered  judgment  on  the  verdict 
for  th^. appellees,  for  their  costs. 

In  this  court  the  only  error  assigned  by  the  appellant's 
relatrix  is  the  decision  of  the  circuit  court  in  overruling 
her  motion  for  a  new  trial.  In  this  motion,  she  assigned 
the  following  causes  for  such  new  trial : 

1.  The  verdict  of  the  jury  was  not  sustained  by  suffi- 
cient evidence ; 

2.  The  verdict  of  the  jury  was  contrary  to  law ; 

3.  The  verdict  was  contrary  to  the  law  and  the  evi- 
dence ; 

4.  Error  of  the  court  in  giving,  of  its  own  motion, 
each  of  its  instructions,  Nos.  1,  2  and  8 ; 

5.  Error  of  the  court  in  permitting  the  appellees,  over 
the  objections  of  the  relatrix,  to  read  in  evidence  what 
purported  to  have  been  a  former  will  of  the  testator,  men- 
tioned in  the  evidence  as  "  Exhibit  C  ; " 

6.  Error  of  the  court  in  refusing  to  require  the  jury 
to  answer  the  interrogatory  put  by  the  appellant's  relatrix, 
and  require  them  to  return  their  answer  thereto  with  their 
general  verdict ;  and, 

7.  Error  of  the  court  in  refusing  to  give  the  jury  in- 
struction numbered  one  (1). 

Before  considering  any  of  the  questions  arising  under 
the  alleged  error  of  the  court,  in  overruling  the  motion  of 
the  appellant's  relatrix  for  a  new  trial,  it  is  proper  that 
we  should  give  the  substance  of  the  third  paragraph  of 
the  appellees'  answer.  In  this  third  paragraph,  the  ap- 
pellees fully  stated  the  facts  which  constituted  their  sup- 
posed defence  to  this  action.  They  admitted  therein,  that 
Conrad  Crossley  had  died  testate,  as  alleged  in  the  com- 
plaint ;  that  his  last  will  and  testament  had  been  duly  ad- 
mitted to  probate  in  the  Madison  Circuit  Court ;  that  the 
appellee  Corydon  W.  Crossley  had  been  duly  appointed 
and  qualified  as  executor,  and  had  taken  upon  himself  the 
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execution  of  said  will ;  and  that,  under  the  fourth  item  of 
said  last  will,  the  testator  had  bequeathed  to  his  daughter, 
Sarah  Brown,  the  appellant's  relatrix,  the  legacy  of  J900, 
mentioned  in  her  complaint.  The  appellees  alleged 
ill  said  third  paragraph  of  their  answer,  that,  beyond  her 
said  legacy  of  $900.00,  the  relatrix  had  no  other  or  further 
interest  in  the  personal  property  belonging  to  said  testator's 
estate,  for  the  reason  that  the  same  was  all  disposed  of,  by 
the  testator's  will,  to  other  persons ;  and  that  her  said 
legacy  had  been  fully  paid  to  the  relatrix,  in  the  manner 
following,  to  wit,  by  the  advancement  to  her  by  the 
testator,  after  the  execution  of  his  said  will  and  before  his 
death,  of  the  sum  of  one  hundred  dollars,  which  said  ad- 
vancement of  said  sum  was  intended  as  an  ademption  of  a 
like  amount  of  her  said  legacy,  and  the  residue  of  said 
legacy,  to  wit,  the  sum  of  $800.00,  had  been  fully  paid  to 
the  relatrix  by  the  said  executor,  Corydon  W.  Crossley, 
in  certain  payments,  giving  the  date  and  amount  of  each 
payment. 

We  pass  now  to  the  consideration  of  the  several  ques- 
tions presented  for  our  decision  by  the  learned  counsel  of 
the  relatrix,  in  their  able  and  exhaustive  brief  of  this 
cause ;  and  these  questions  we  will  t^ke  up  and  pass  upon, 
as  nearly  as  we  can,  in  the  same  order  in  which  counsel 
have  presented  them.  It  is  earnestly  insisted  by  the 
counsel  of  relatrix,  that  the  verdict  of  the  jury  was  not 
sustained  by  sufficient  evidence ;  and,  upon  this  point,  we 
think  they  are  fully  supported  by  the  record.  It  was 
shown  by  the  evidence,  that  the  testator,  Conrad  Crossley, 
by  the  fourth  item  of  his  last  will,  had  bequeathed  to  the 
relatrix  a  legacy  of  nine  hundred  dollars.  Of  this  legacy 
it  was  not  claimed  by  the  appellees,  and  the  evidence  did 
not  show,  that  the  executor,  Corydon  W.  Crossley,  or  any 
one  in  his  behalf,  had  ever  paid  the  relatrix  any  more 
in  the  aggregate  than  the  sum  of  $800.00.  Of  the 
residue  of  said  legacy,  to  wit,  the    sum  of  $100.00,  it 
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was  alleged  by  the  appellees,  as  we  have  seen,  in  the  third 
paragraph  of  their  answer,  that  the  testator,  after  the  exe- 
cution of  his  said  will  and  before  his  death,  advanced  the 
said  sum  to  the  relatrix,  and  that  this  advancement  was  in- 
tended as  an  ademption  of  a  like  amount  of  her  said 
legacy.  The  only  evidence  in  the  record  bearing  upon 
this  allegation  of  the  appellees'  answer  was  the  evidence 
of  the  relatrix,  bs  a  witness  in  the  cause*  She  was  called 
as  a  witness  by  the  appellees,  and  testified  as  follows : 

"  My  father  never  paid  me  a  cent  of  money  in  his  life. 
He  gave  me  some  money,  Sunday  evening,  when  I  was 
leaving  his  house.  He  handed  me  some  money,  and  said 
he,  ^  Sade,'  or  '  Sallie,  take  this,'  and  I  took  it  and  thanked 
him  for  it,  and  he  said  I  was  welcome.  I  took  it  home 
and  counted  it,  and  there  was  just  $100.00  of  it.  I  think 
this  was  the  latter  part  of  the  winter  or  first  of  spring, 
1867.  I  don't  know  whether  or  not  the  will  was  then 
rnade.  He  never  said  anything  to  me  about  the  will. 
There  was  no  person  present  but  him  and  me.  I  never 
heard  my  father  mention  a  will.  He  has,  in  his  time, 
given  me  (200.00.  I  don't  know  when  it  was  that  he 
gave  me  the  first  $100.00.  I  can't  say  how  long  between 
the  two  one-hundred-dollar  receipts.  I  would  say  fully  a 
year  and  probably  longer.  These  two  one  hundred  dol- 
lars are  all  he  ever  gave  me  of  any  amount.  There  was 
never  anything  said  between  me  and  my  father  after  he 
paid  me  the  last  $100.00,  about  it."  On  cross-examination, 
she  further  testified :  "  I  went  Sunday  morning  to  see 
father,  and  Sunday  evening  he  was  lying  on  the  lounge, 
and  he  gave  me  the  money  and  did  not  even  say  how- 
much  it  was.     I  have  given  all  he  said." 

It  seems  to  us  that  the  one  hundred  dollars  given 
the  relatrix  by  the  testator,  in  his  lifetime,  under  this 
evidence,  can  not  be  regarded  as  an  ademption  of  a 
like  amount  of  her  legacy,  under  his  will,  for  the  rea- 
son that  the  evidence  utterly  fails  to  show  that  the  tes- 
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tator,  iu  making  such  gift,  intended  that  it  should  operate 
as  such  an  ademption.  The*  rule  upon  this  point,  as  we 
understand  it,  is,  that  where  one  who  has  maide  his  will 
giving  a  legacy  to  a  child,  afterward,  during  life,  gives  a 
portion  to,  or  makes  provision  for,  such  child,  it  will  be 
deemed,  even  if  not  so  expressed,  an  ademption  or  satis- 
faction of  such  legacy,  if  the  circumstances  indicate  that 
intention,  if  it  is  not  less  than  the  legacy,  if  it  is  certain 
and  of  the  same  general  nature ;  but,  if  the  difference  be- 
tween the  gift  inter  T?e<;o5,  and  the  legacy  named  in  the  will, 
be  large  and  important,  then  the  presumption  of  an  inten- 
tion to  substitute  the  portion  for  the  legacy  ought  not  to 
and  will  not  be  allowed  to  prevail.  Westoii  v.  Johnson^  48 
Ind.  1 ;  Story  Eq.,  sec.  1111 ;  Stokesberry  v.  Reynolds,  57 
Ind.  425.  It  can  not  be  questioned  or  denied,  we  think, 
that  there  is  much  confusion  and  uncertainty,  both  in  the 
reported  cases  and  in  the  legal  text-books,  in  regard  to  the 
question  we  are  now  considering.  This  has  arisen  in  part, 
perhaps,  from  an  inapt  use  of  words,  or  from  giving  or 
attempting  to  give  to  words  of  a  technical  import  and  use 
their  plain  and  ordinary  meaning.  Thus,  the  word  "  por- 
tion," which  is  so  often  used  with  reference  to  the  gift  inter 
vivos  which  shall  operate  as  an  ademption  of  a  given 
legacy,  is  clearly  a  word  of  technical  import,  when  used  in 
that  connection.  It  is  generally  used  for  the  purpose  of 
indicating  or  signifying  that  part  of  a  person's  estate  which 
a  child  would  be  entitled  to  upon  the  death  of  such  person, 
but  which  has  been  given  to  the  child  by  such  person  while 
living,  as  an  advancement  or  provision.  Where,  as  in  this 
case,  there  is  great  disparity  between  the  gift  made  inter 
vivoSj  and  the  legacy  to  the  child  bequeathed  in  the  will, 
the  amount  of  the  legacy  being  largely  in  excess  of  the 
amount  of  the  gift,  it  seems  to  us  that  the  gift  can  not  be 
regarded  as  either  a  portion  or  an  advancement,  within  the 
legal  meaning  of  those  terms,  which  will  operate  either  as 
Vol.  LXIX.— 14 
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an  ademption  or  a  satisfaction  pro  tanto  of  the  legacy,  un- 
less the  testator,  in  making  the  gift,  declare  his  intention, 
or  unless  the  circumstance^  clearly  indicate  such  intention, 
that  such  gift  shall  so  operate.  On  this  point,  therefore, 
we  conclude,  as  we  began,  with  the  opinion  that  the  evi- 
dence in  the  record  fails  to  show  that  the  testator  intended, 
in  giving  said  sum  of  $100.00  to  the  relatrix,  under  the 
circumstances,  that  such  gift  should  operate  as  an  ademp- 
tion or  satisfaction  of  a  like  amount  of  the  legacy  be- 
queathed to  her  in  his  will. 

We  think  that  the  verdict  of  the  jury,  in  this  case,  was 
not  sustained  bv  the  evidence,  for  another  reason.  The 
appellee  Corydon  W.  Crossley,  on  the  30th  day  of  March, 
1876,  qualified  as  the  executor  of  the  testator's  will,  and 
entered  upon  the  discharge  of  the  duties  of  his  trust.  On 
the  trial  of  the  cause,  and  for  the  purposes  of  such  trial, "  it 
was  agreed  between  the  parties,  that  the  defendant 
Corydon  W.  Crossley  is  executor  of  the  last  will  and 
testament  of  Conrad  Crossley,  deceased,  and  that  he  has 
all  the  time  had  sufficient  assets  with  which  to  pay  all  the 
debts  of  said  decedent,  and  all  the  legacies  provided  for  by 
said  will,  and  that  the  executor  hns  paid  the  plaintiff, 
upon  her  legacj%  eight  hundred  dollars,  as  follows :  Oct. 
llth,1869,$400  00;  Oct.l3th,1869,$150.00;Sept.  19th, 1870, 
$100.00;  Nov.  14th,  1870,  $50.00;  Dec.  22d,  1870,  $100.- 
00.  That  said  testator  died  the  12th  day  of  March,  1869, 
and  that  this  executor  was  appointed  as  such  on  the  80th  day 
of  March,  1869.  Said  facts,  so  agreed  upon,  being  consid- 
ered as  evidence  in  said  cause." 

Upon  these  agreed  facts,  and  the  law  applicable  thereto, 
it  is  lU'ged  by  the  attorneys  of  the  relatrix,  that,  even  upon 
the  theory  of  the  ademption  or  satisfaction,  by  the  testator 
in  his  lifetime,  of  the  sum  of  $100.00  of  the  legacy  to  the 
relatrix  named  in  the  will,  and  that  there  remained  of  said 
legacj-,  to  be  paid  by  the  executor,  the  sum  of  $800.00  and 
no  more,  the  verdict  of  the  jury  was  contrary  to  the   law 
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and  the  evidence.  This  point,  we  think,  is  well  taken. 
It  was  admitted  by  the  appellees  as  a  fact,  that  the  exec- 
utor had  at  all  times  the  means  in  his  hands,  wherewith 
to  pay  tlie  relatrix  her  legacy.  In  such  a  case,  the  general 
rale  of  law  is,  that  where  a  general  legacy  is  given,  and  no 
time  of  payment  is  specified,  it  will  draw  interest  after  the 
expiration  of  one  year  from  the  death  of  the  testator.  2 
Williams  on  Ex'rs,  5th  Am.  ed.,  1283,  and  notes.  This  rule 
was  recognized  and  approved  by  this  court  in  the  case  of 
Case  V.  Case^  51  Ind.  277.  Under  this  rule,  it  will  be  seen 
from  the  facts  agreed  upon,  that  the  relatrix  was  clearly 
entitled  to  interest  at  the  rate  of  six  per  centum  per 
annum,  on  all  of  her  legacy  remaining  unpaid  on  the  12th 
day  of  March,  1870,  from  and  after  that  day,  deducting 
payments  thereafter  made.  It  follows,  therefore,  that  the 
verdict  of  the  jury,  in  this  case,  was  contrary  to  the  law 
and  the  evidence. 

Over  the  objections  of  the  relatrix,  the  appellees  were 
allowed  by  the  court  to  give  in  evidence  a  paper  writing, 
purporting  ta  be  a  former  will  executed  by  the  testator 
about  one  year  prior  to  the  execution  of  the  will  which 
was  admitted  to  probate  after  his  death.  It  seems  to  us 
that  the  court  clearly  erred  in  the  admission  of  this  old 
will.  It  was  not  competent  evidence  for  any  purpose. 
Upon  the  execution  of  the  later  will,  the  fonner 
one  was  revoked  and  became  invalid  and  mere  waste 
paper.  The  inferences  attempted  to  be  drawn  from  the 
old  will  and  the  later  one,  we  think,  were  unsound  and 
fallacious.  In  the  old  will,  the  testator  appeared  to  have 
given  the  relatrix  and  her  two  sisters  each  the  sum  of 
$1,000.00,  and  in  the  later  will  only  $900.00  each.  After 
the  execution  of  the  former  will,  he  gave  the  relatrix  the 
first  flOO.OO  ;  and  it  is  argued  that,  because  the  testator 
only  gave  her  $900.00  in  the  later  will,  therefore  he  must 
have  charged  her  with  the  first  $100.00  as  an  advancement, 
iiud,  as  the  first  $100.00  was  thus  treated  by  the  testator. 
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SO  he  must  have  intended  the  second  $100.00  as  an  ademp- 
tion pro  tanto  of  the  legacy  in  the  later  will.  We  think 
this  argument  is  unsound.  From  the  fact  that  the  legacies 
to  each  of  his  three  daughters  appear  to  have  been  re- 
duced in  precisely  the  same  amount,  it  would  be  much 
more  reasonable  to  infer  that  the  change  was  made  in  the 
amount  of  these  legacies,  on  account  of  some  real  or 
imaginary  depreciation  of  the  testator's  estate.  "We  know 
of  no  rule  of  evidence  which  would  authorize  or  justify 
the  decision  of  the  court  in  the  admission  of  the  old  will 
as  evidence,  in  this  cause.  Harness  v.  HarnesSj  49  Ind. 
884. 

The  court  instructed  the  jury  as  follows  :  "  The  presump- 
tion of  law  is,  that  the  $100.00  paid  was  intended  as  a 
payment  of  so  much  of  the  legacy.  And  if  there  is  no 
evidenco  or  circumstances  tending  to  rebut  the  presump- 
tion, you  should  so  regard  it  as  a  payment  of  so  much  on 
the  $900.00  legacy .''  We  think  this  instruction  to  the 
jury  was  clearly  erroneous.  As  applicable  to  the  case 
made  by  the  evidence,  the  pavment  of  the  $100.00  by  the 
testator  to  the  relatrix,  inter  vivosy  was  not  intended,  under 
and  by  force  of  any  presumption  of  law,  as  a  payment  of 
so  much  of  the  legacy.  In  commenting  upon  the  evidence, 
we  have  already  said  all  that  we  desire  to  say  in  regard  to 
the  law  which,  we  think,  is  applicable  to  this  case.  There 
is  no  presumption  of  law,  that  the  $100.00  given  by  the 
testator  in  his  lifetime  to  the  relatrix  was  intended  by 
him  as  a  payment  pro  tanto  of  her  legacy.  It  was  alleged 
by  the  appellees,  in  the  third  paragraph  of  their  answer, 
that  this  $100.00  was  intended  as  an  ademption  of  a  like 
amount  of  the  legacy ;  but  this  was  denied  by  the  relatrix, 
and  the  burthen  of  this  issue  was  on  the  appellees.  There- 
fore, the  court  erred  in  instructing  the  jury,  as  it  did  in 
effect,  that  unless  the  relatrix  had  shown  by  evidence  or 
circumstances,  that  the  testator  did  not  intend  the  $100.00 
as    a    payment    of  a    like    amount   of  her    legacy,  the 
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jury  must  find  that  the  1100.00  was  a  payment  of  so 
mach  of  the  legacy.  The  burthen  of  the  issue  was  thus 
cast  upon  the  relatrix,  and  she  was  required  to  prove 
by  evidence  or  circumstances  the  negative  of  such  issue. 
This  was  certainly  erroneous. 

For  the  reasons  given,  we  are  clearly  of  the  opinion, 
that  the  court  erred  in  overruling  the  motion  of  the  appel- 
lant's relatrix  for  a  new  trial. 

The  judgment  is  reversed,  at  the  appellees'  costs,  and 
the  cause  is  remanded,  with  instructions  to  sustain  the  mo- 
tion for  a  new  trial,  and  for  further  proceedings  not  incon- 
sistent with  this  opinion. 


Davis  v.  Leonard. 

COKTBACT. —  Wager  Oft  Result  of  Eleeiion. — Acqutescence.— 'Where  A.  seifs 
and  delivers  to  B.  an  article  of  personal  property,  at  an  agreed  price,  the 
payment  of  which  is  to  be  contingent  upon  the  election  of  a  certain  can- 
didate at  a  pending  election,  the  money  to  be  placed  in  bank  to  await  the 
result  of  such  election,  and  6.,  instead  of  depositing  the  money  in  bank,  as 
agreed,  makes  an  arrangement  with  the  assistant  cashier  of  the  bank,  but 
without  the  knowledge  of  said  bank,  to  pay  A.  the  agreed  sum  upon  the 
election  of  such  candidate,  a  promissory  note  being  taken  by  such  cashier 
as  collateral  security,  and  A.  acquiesces  in  this  arrangement  until  the  result 
of  the  election  has  been  publicly  announced,  it  is  then  too  late  for  him  to 
repudiate  his  contract  upon  the  ground  that  the  original  agreement  has 
not  been  complied  with  by  B. 

Same. — Public  Policy. — Such  an  agreement  is  a  wager  upon  the  result  of  an 
election  and  as  such  is  Yoid,  as  being  in  contravention  of  the  statute  and 
against  public  policy. 

Same. — Executed  Wager. — By  the  delivery  of  the  property  to  B.,  and  A.'s 
subsequent  acquiescence  in  the  mode  of  payment  for  it,  the  wager  be- 
comes an  executed  one  on  the  part  of  A.,  and  in  such  case  the  law  af- 
fords no  relief.    It  leaves  the  parties  where  it  finds  them. 

Slu^^ Agreement  to  Pay  Certain  Sum  in  Any  Event — An  arrangement  by 
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which  A.  was  to  receive  in  any  event  as  much  as  a  certain  sum  is  merely 
colorable  and  does  not  change  the  real  nature  of  the  transaction  with  raC- 
crenc*/^  to  its  character  as  a  wager. 

Prom  the  Union  Circuit  Court. 

J.  W.  Carnaway  and  J.  Yaryariy  for  appellant. 
i.  ti,  Stanford^  for  appellee. 

NiBLACK,  J. — This  was  an  action  by  Samuel  W.  Leonard 
against  Lewis  Davis,  for  the  value  of  a  two-horse  wagon, 
alleged  to  have  been  sold  to  Davis,  and  to  have  been  worth 
one  hundred  and  twenty  dollars. 

The  defendant  answered  in  four  paragraphs : 

1.  In  general  denial ; 

2.  Payment  before  the  commencement  of  the  action ; 
8.     That  on  the  Ist  day  of  October,  1876,  the  plaintiff 

sold  and  delivered  to  the  defendant  the  wagon  in  the  com- 
plaint mentioned  for  the  sum  of  five  dollai*s,  and  for  the  fur- 
ther sum  of  two  hundred  and  thirty-five  dollars,  if  Samuel 
J.  Tilden  should  be  elected  President  of  the  United  States 
at  the  election  then  pending,  and  that,  before  the  com- 
mencement of  the  action,  the  defendant  tendered  to  the 
plaintiff  the  sum  of  five  dollars,  then  bix)ught  into  court; 

4.  That  on  the  1st  day  of  October,  1876,  the  plaintiff* 
sold  and  delivered  to  the  defendant  the  wagon  described 
in  the  complaint  for  the  sum  of  five  dollars,  and  the  fur- 
ther sum  of  two  hundred  and  thirty-five  dollars,  when 
Samuel  J.  Tilden  would  be  elected  President  of  the  United 
States. 

After  a  demurrer  had  been  overruled  to  the  second, 
third  and  fourth  paragraphs  of  the  answer,  a  reply  was 
filled  in  denial  of  those  paragraphs,  and  thereupon  the 
first  paragraph  was  withdrawn. 

The  court  tried  the  cause  without  a  jury,  and  found  for 
the  plaintiff  in  the  sum  of  one  hundred  and  twenty  dol- 
lars. 
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The  defendant  moved  for  a  new  trial,  assigning  as 
causes : 

1.  That  the  finding  was  not  sustained  by  sufficient  evi- 
dence ; 

2.  That  the  finding  was  contrary  to  law. 

Bat  the  motion  was  overruled,  and  judgment  was  ren- 
dered upon  the  finding. 

Error  is  assigned  only  upon  the  overruling  of  the  mo- 
tion for  a  new  trial. 

On  the  trial:  it  was  made  to  appear  that  some  time  iu 
October,  1876,  perhaps  about  the  first  of  that  month,  the 
plaintiff*  met  the  defendant  and  proposed  to  sell  to  him  a 
two-horse  wagon,  estimated  and  agreed  to  be  worth  one 
hundred  and  twenty  dollars,  for  the  sum  of  two  hundred 
and  forty  dollars,  to  be  paid  when  Samuel  J.  Tildeu  should 
be  elected  President  of  the  United  States — the  money  to 
be  placed  in  the  Union  County  National  Bank,  to  await 
the  result  of  the  then  pending  presidential  election ;  that 
the  defendant,  being  then  on  his  way  home,  intimated  that 
he  would  accept  the  proposition ;  that  the  defendant  soon 
afterward  returned  bringing  with  him  a  promissory  note, 
which  he  held  on  one  John  Beard,  for  $1,000.00,  which  he 
placed  in  the  hands  of  Henry  Husted,  assistant  cashier  of 
the  bank  above  named  ;  that  he  then  inquired  of  Husted 
if  he,  Husted,  would  let  him,  the  defendant,  have  (240.00 
upon  the  note  as  collateral  security,  if  he  should  need  that 
amount,  to  which  Husted  responded  in  the  affirmative; 
that  the  defendant,  at  the  time  or  soon  afterward,  in- 
formed Husted  of  the  proposition  the  plaintiff  had  made, 
and  of  the  purpose  for  which  he  might  need  $240.00 ;  that 
it  was  then  agreed  by  Husted  that,  in  the  event  of  Tilden's 
election,  he  would  pay  the  plaintiff  $240.00,  looking  to  the 
note  as  collateral  security ;  that  the  note  was  not  endorsed 
to  the  bank,  and  the  bank  knew  nothing  of  the  arrange- 
ment to  let  the  defendant  have  money  upon  it;  that  im- 
mediately afterward    the  parties  met  at  the  plaintiff's 
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shop,  and  it  being  apparently  understood  between  them 
that  the  necessary  arrangements  had  been  made  concern- 
ing the  1240.00,  it  was  further  agreed  that  the  plaintiff 
should  in  any  event  have  ^5.00  out  of  the  $240.00  abso- 
lutely, and  the  remaining  $285.00  of  that  sum  when  Til- 
den  should  be  elected ;  that  the  plaintiff  thereupon  let  the 
defendant  have  the  wagon,  and  the  defendant  took  the 
wagon  away  with  him ;  that  about  the  1st  day  of  March 
following  the  defendant  tendered  to  the  plaintiff  $5.00  in 
silver  coin  as  the  amount  due  for  the  purchase-money  of 
the  wagon,  but  the  plaintiff  refused  to  receive  the  money ; 
that  afterward,  and  before  the  commencement  of  this  suit, 
the  plaintiff  demanded  the  wagon  or  the  sum  of  $120.00, 
its  alleged  value,  of  the  defendant,  but  the  defendant  did 
not  either  return  the  wagon  or  pay  the  money  demanded. 

The  defendant,  in  testifying  on  his  own  behalf,  claimed 
that,  immediately  after  he  placed  the  note  on  Beard  in  the 
hands  of  Husted,  he  called  the  plaintiff  into  the  bank  and 
explained  the  arrangement  he  had  made  with  Husted,  and 
that  the  plaintiff  participated  in  the  conversation  by 
which  it  was  agreed  that  Husted  was  to  pay  him  $240.00 
in  the  event  of  Tilden's  election.  The  plaintiff  in  his 
testimony  denied  that  he  was  in  the  bank  at  the  time  in- 
dicated and  all  knowledge  of  the  arrangement  with 
Husted  based  upon  the  Beard  note  until  some  time  after 
he  had  let  the  defendant  have  the  wagon,  when  Husted 
casually  informed  him  of  it. 

On  the  contrary,  the  plaintiff  claimed  that  at  hie  second 
interview  with  the  defendant  concerning  the  wagon  trade, 
and  just  previous  to  the  delivery  of  the  wagon,  the  latter 
told  him  that  he,  the  defendant,  had  put  $240.00  in  an 
envelope  and  had  left  it  with  Husted  who  had  placed  it  in 
the  safe  of  the  bank. 

It  was  further  made  to  appear  that  the  purpose  of  the 
parties,  in  arranging  that  the  plaintiff  should  in  any  event 
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have  as  much  as  five  dollars  for  the  wagon,  was  to  obviate, 
as  they  supposed,  their  possible  liability  to  indictmeut  for 
wagering  on  the  result  of  the  election. 

If,  as  claimed  by  the  plaintiff,  he  let  the  defendant 
have  the  wagon  under  the  belief  that  (240.00  had  actually 
beeu  deposited  in  the  Union  County  National  Bank,  in 
accordance  with  his  proposition  to  sell  the  wagon,  and  if, 
within  a  reasonable  time  after  he  ascertained  that  said 
money  had  not  been  deposited  in  that  bank,  he  had  de- 
manded a  return  of  the  wagon  upon  the  ground  that  the 
terms  of  the  contract  had  not  been  complied  with,  and 
that  he  had  been  deceived  or  misled  into  a  surrender  of 
the  possession  of  the  wagon  to  the  defendant,  we  are 
not  prepared  to  say  that  he  might  not  have  recovered 
back  the  wagon  or  its  value.  But  the  evidence. makes  the 
plaintiff  appear  to  have  acquiesced  in  the  arrangement 
which  the  defendant  had  made  with  Husted  about  the 
money  until  after  the  result  of  the  presidential  election  of 
1876  had  been  publicly  announced.  We  think  it  was 
then  too  late  for  him  to  repudiate  his  contract  upon  the 
ground  that  the  original  agreement  had  not  been  fully 
complied  with  by  the  defendant. 

The  agreement  entered  into  between  the  plaintiff  and 
the  defendant  was  a  wager,  nothing  more  and  nothing 
less,  upon  the  result  of  an  election,  and  as  such  was  void, 
as  being  in  contmvention  of  a  penal  statute,  as  well  as 
against  public  policy.  2  R.  S.  1876,  p.  468,  sec.  28  ;  Story 
Contracts,  sees.  695,  696,  697,  698  and  699 ;  Guyman  v. 
Burlingame,  36  111.  201 ;  Ball  v.  GilbeH,  12  Met.  397. 

The  arrangement  by  which  the  plaintiff  was  to  receive, 
in  any  event,  as  much  as  $5.00  for  the  wagon,  was  a  merely 
colorable  one,  and  did  not  change  the  real  nature  of  the 
transaction  with  reference  to  its  character  as  a  wager. 

By  his  delivery  of  the  wagon  to  the  defendant  and  his 
subsequent  acquiescence  in  the  mode  of  payment  for  it  con- 
tingently provided  by  the  defendant,  the  wager  became  an 
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executed  one  on  the  part  of  the  plaiutiiF.  In  8uch  a  case 
the  law  aflbrds  no  relief.  It  leaves  the  parties  where  it 
finds  them.  In  an  effort  to  obtain  relief  under  or  upon  a 
wagering  contract,  ''^potior  est  conditio  defendentis.'^  JPrey- 
barger  v.  Simp807iy  11  Ind.  59;  Worthington  y.  Black,  13 
Ind.  344 ;  Nudd  v.  Burnett,  14  Ind.  25 ;  Hickerson  v.  Ben- 
son,  8  Mo.  8. 

We  are  of  the  opinion  that  the  finding  of  the  court  was 
not  sustained  by  the  evidence,  and  that  hence  the  court 
erred  in  refusing  to  grant  a  new  trial. 

This  action  was  not  commenced  until  the  3d  day  of 
October,  1877,  and  does  not  purport  to  be  prosecuted  under 
the  provisions  of  the  2d  section  of  "  An  act  touching 
gaming  contracts,"  approved  June  11th,  1852.  1  R.  S. 
1876,  p.  508.  Hence  no  question  arises  as  to  the  supposed 
applicability  of  that  section  to  the  facts  of  this  case.  The 
State  V.  Henderson,  47  Ind.  127;  Frazeev.  The  State,  58 
Ind.  8. 

The  judgment  is  reveraed,  with  costs,  and  the  cause  i*e- 
manded  for  a  new  trial. 


The  Citt  of  Lafayette  et  al.  v.  The  State,  ex  rel.  Jbnes 

ET  AL. 

City. — Trustees  of  Water  Works. — Election  of, — Statute  Construed. — Under 
the  act  of  March  25th,  1879,  Acts  1879,  p.  88,  «<  to  authorize  cities  and 
incorporated  towns  to  construct,  maintain  and  operate  water  works,"  etc., 
and  providing  for  the  establishment,  by  the  common  council,  of  a  board 
of  three  trustees,  and  for  the  election  of  such  trustees  by  the  qualified 
voters  of  such  city  or  town,  and  prescribing  their  powers  and  duties,  the 
establishment  of  such  board  of  trustees  is  not  a  necessary  prerequisite  to 
the  election  of  those  officers  by  the  voters  of  a  city. 

Same — Notice  of  Election. — Ignorance  of  Law. — If  the  election  for  such 
%        trustees  is  otherwise  regular,  the  want  of  any  notice  thereof,  previously 


NOVEMBER  TERM,  1879.  219 

The  City  of  Lafayette  ei  al.  v.  The  State,  ex  rel.  Jenks  et  al, 

Ipyen,  will  not  iovulidate  it.  Nor  will  the  ignorance  of  the  people  as  to 
the  existence  of  the  law  providing  for  the  election  of  such  trustees,  affect 
the  validity  of  the  election,  as  they  are  hound  to  take  notice  of  the  exist- 
ence of  such  law  and  of  the  election  thereunder. 

Samk. — Trustee's  Bond — Duty  of  Common  Council. — Mandate. — Under  said 
act  of  1879,  aupraf  it  is  the  duty  of  the  connmon  council  to  determine,  hy 
an  order,  the  sum  in  which  the  trustees  shall  give  hond,  and  this  duty 
may  he  enforced  hy  mandate. 

Samjb. — Establiahment  of  Board  of  Trustees. — Notice. — No  notice  of  a  pro- 
ceeding by  the  common  council  to  establish  the  board  of  trustees  of  the 
water  works,  as  provided  for  in  said  act,  is  necessary  to  give  it  validity. 

From  the  Tippecanoe  Circuit  Court. 

J.  A.  Stein,  G,  0,  Behm,  A.  0.  Behm  and  J.  P.  Jones,  for 
appellants. 
J.  R.  Coffroth  and  T,  A.  Stuart,  for  appellees. 

WoRDEN,  J. — Petition  for  a  mandate  by  the  appellee 
against  the  appellants,  as  follows  : 

^^Tbe  said  plaintiff  complains  of  said  defendants,  and 
says,  that  the  relators  are  now,  and  for  several  years  last 
passed  have  been,  resident  citizens,  tax-payers  and  voters  of 
said  City  of  Lafayette ;  that  said  defendant  The  City  of 
Lafayette  is  now,  and  for  ten  years  last  passed  has  been,  a 
municipal  corporation  duly  organized  pursuant  to  an 
act  of  the  General  Assembly  of  the  State  of  Indiana,  en* 
titled  'An  act  to  repeal  all  general  laws  now  in  force  for 
the  incorporation  of  cities,  and  to  provide  for  the  incor- 
poration of  cities,  prescribing  their  powers  and  rights,  and 
the  manner  in  which  they  shall  exercise  the  same,  and  to 
regulate  such  other  matters  as  properly  pertain  thereto. " 
Approved  March  14th,  1867. 

"That  said  defendant  Kimmel  is  now,  and  for  two  years 
last  passed  has  been,  the  mayor  of  said  city ;  and  that  said 
other  defendants  are  now,  and  were  at  the  time  of  the 
grievances  hereinafter  mentioned,  the  councilmen  of  said 
city  and  the  only  ones,  the  said  city  being  composed  of 
six  wards  only,  and  two  councilmen  from  each  ward. 

"And  plaintiff  further  avers  that  heretofore,  to  wit,  in 
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the  j^ear  1876,  the  flaid  City  of  Lafayette  constructed  and 
became  the  owner  and  operator  of  a  system  of  water 
works  in  said  city,  and  from  thence  hitherto  continuously 
has  owned  and  operated,  and  yet  doth  own  and  operate 
such  water  works  in  said  city  for  the  use  and  benefit  of 
the  inhabitants  thereof. 

"And  plaintiff  further  avers  that  at  the  annual  city  elec- 
tion held  in  said  city  on  Tuesday,  the  6th  day  of  May, 
1879,  the  said  relators  were  duly  elected  trustees  of  the 
water  works  of  said  city  for  terms  following,  to  wit,  the 
said  Samuel  Ewry  for  the  term  of  one  year,  the  said 
Barney  Spitznagle  for  the  term  of  two  yeare,  and  the  said 
Edward  T.  Jenks  for  the  term  of  three  vears;  that  on 
the  8th  day  of  May,  1879,  the  said  relators  each  received 
from  the  clerk  of  said  city,  a  certificate  of  his  election  for 
the  terms  aforesaid  ;  that  on  the  day  last  aforesaid  each  of 
said  relators  took  and  subscribed  the  oath  of  ofiice  pre- 
scribed by  law,  and  caused  the  same  to  be  endorsed  upon 
his  said  certificate  of  election,  and  thereupon  filed  said 
certificate  of  election  with  the  said  oaths  endorsed  thereon, 
in  the  oflBice  of  said  city  clerk.  ^ 

"And  plaintiflf  further  avers  that  said  relators  ever  since 
the  said  election  have  been  and  still  are  each  of  them  able, 
ready  and  willing  to  execute  a  bond  with  sufficient  surety, 
in  such  sum  as  said  common  council  would  or  should 
order. 

"And  plaintifl:'  avers  that  said  common  council  have 
never  'ordered '  the  amount  for  which  such  bond  or  bonds 
should  be  given  by  the  trustees  of  the  water  works  of 
said  city ;  that  after  said  annual  city  election,  to  wit,  on 
the  12th  day  of  May,  1879,  the  said  common  council  of 
said  city  met  in  regular  session,  and  failed  and  refused 
(although  requested  so  to  do)  •  to  '  order '  the  amount  of 
such  bond ;  that  afterward,  to  wit,  on  the  19th  day  of 
May,  1879,  and  while  the  said  common  council  were 
again  in  regular  session,  the  relators  requested,  in  writing, 
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the  said  council  to  'order'  the  amonnt  of  such  bond,  to 
the  end  that  said  relators  might  execute  the  same  with 
sufficient  sureties  to  the  approval  of  said  council,  which 
written  request  is  in  the  words  and  figures  following, 
to  wit: 

"  *  To  the  Mayor  and  Common  Council  of  the  City  of 
Lafayette :  The  petition  of  the  undersigned  respectfully 
represents :  That  at  the  annual  election  held  in  the  City 
of  Lafayette  on  the  6th  day  of  May,  1879f  the  under- 
signed were  elected  "  Trustees  of  the  Water  Works  of  the 
City  of  Lafayette,"  for  the  terms  following,  to  wit :  Samuel 
Ewry  for  one  yfear,  Barney  Spitznagle  for  two  years,  and 
Edward  T.  Jenks  for  three  years ;  that  on  the  8th  day  of 
May,  1879,  they  each  received  a  certificate  of  election  froih 
the  clerk  of  said  city,  and  subscribed  and  took,  and  had 
endorsed  thereon,  the  oath  of  oflice  prescribed  by  law,  and 
filed  the  same  in  the  oflBice  of  such  clerk.  Your  petition- 
ers further  represent  that  they  are  required  by  law  to  give 
bond  in  such  "  sum  as  the  common  council  may  order,"  for 
the  faithful  perfoiTnance  of  their  duties  as  such  trustees, 
and  for  the  strict  accounting  for  any  funds  that  shall  come 
into  their  hands.  Your  petitioners  further  represent  that 
they  are  able,  ready  and  willing  to  give  bond  in  any  sum 
that  your  honorable  body  may  "  order."  Wherefore  they 
ask  that  you  "order"  the  amount  for  which  such  bond 
shall  be  given.    Very  respectfully,  etc. 

(Signed,)  " '  Samuel  Ewry, 

"  *  Barney  Spiznaqle, 
" '  Edward  T.  Jenks.' 

"  And  plaintiff  further  avers  that  said  common  council 
failed  and  refused,  and  yet  fail  and  refuse,  to  order  the 
amount  of  such  bond. 

"  Wherefore  the  plaintiff  asks  that  a  writ  of  mandate 
may  issue  to  said  defendants,  commanding  them  and  each 
of  them  that  they,  as  the  common  council  of  the  City  of 
Lafayette,  shall  order  and  fix  the  sum  at  which  said  rela- 
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tors,  or  each  of  them,  shall  give  bond  for  the  faithful  per- 
formance of  their  and  each  of  their  duties,  as  such  trus- 
tees of  water  works  of  said  city,  and  for  the  strict  ac- 
counting for  any  funds  that  may  come  into  their  hands  as 
such  trustees,"  and  for  all  other  relief. 

Duly  verified  as  required  by  statute. 

The  defendants  appeared  and  waived  the  issuing  of  an 
alternate  writ  of  mandate,  and  filed  a  demurrer  to  tjie  peti- 
tion for  want  of  sufficient  facts,  which  was  oven'uled  and 
exception  taken.  A  part  of  the  defendants  then  answered 
as  follows: 

**  The  said  defendants,  except  the  defendants  Murphy, 
McGrath,  McGinley,  Dulfie  and  Washburn,  for  answer  to 
the  petition  in  this  case,  show  to  the  court : 

"  That  they  admit  the  said  City  of  Lafayette  to  be  a 
municipal  corporation  as  charged  in  the  petition,  and  said 
other  defendants  are  the  mavor  and  common  council  of 
said  city,  and  that  said  city  owns  and  operates  a  system 
of  water  works,  constructed  in  1876,  as  charged,  and 
that  at  the  annual  city  election,  held  on  Maj'^  6th,  1879,  the 
said  relators  received  all  the  votes  which  were  east  for  the 
offices  of  trustees  of  the  water  works  of  said  city,  and 
that  they  took  oath  and  presented  their  bonds,  as  charged 
in  the  petition,  and  that  the  common  council  of  said  city 
refused  to  act  on  said  bonds,  and  that  said  relators  are, 
and  for  a  number  of  years  last  passed  have  been,  resident 
citizens,  tax-payers  and  voters  of  said  city. 

"  But  these  defendants  say  that  the  claim  which  said  re- 
lators make  in  their  said  petition  is  grounded  solely  on  a 
statute  of  Indiana,  approved  March  25th,  1879,  entitled 
*  An  act  to  authorize  cities  and  incorporated  towns  to 
construct,  maintain  and  operate  water  works,  issue  and 
sell  bonds  to  pay  for  such  construction,  repealing  all  laws 
in  conflict  with  this  act,  and  declaring  an  emergency ;'  that 
although  said  act  went  into  force  and  eftect  from  and  after 
its  passage  and  approval,  and  presumptively  was  known 
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by  every  citizen  of  the  State,  yet,  as  au  actual  fact,  the  said 
defendants  were  isrnorant  of  its  existence,  unless  one  or 
two  of  said  councilmen  knew  of  it  privately,  but,  if  they 
did  so,  they  did  not  impart  their  knowledge  to  their  col- 
leagues in  the  council ;  that  accordingly  said  common 
council  omitted  to  execute  said  act  before  said  city  election 
by  establishing  by  proper  ordinance  a  board  of  trustees  of 
the  water  works,  as  required  by  the  6th  section  of  said 
entitled  act;  that,  even  if  said  common  council  had  been 
aware  of  the  existence  of  said  statute,  they  could  not,  with 
reasonable  deliberation  and  allowing  time  for  publication, 
have  executed  its  provisions  by  ordinance  in  time  to  author- 
ize an  election  of  trustees  at  said  city  election  ;  that  said 
defendants  had  no  intention  or  purpose  to  omit  or  evade 
the  performance  of  their  duties  under  the  said  statute,  and 
that  as  soon  as  they  were  informed  of  its  existence,  to 
wit,  on  the  12th  day  of  May,  1879,  they  took  action  for 
the  passage  of  an  ordinance  in  accordance  with  said  section 
6 ;  that  they  refused  to  act  on  the  bond  of  said  relators, 
being  legally  advised  that  their  said  election  as  trustees 
was  premature  and  without  authority  of  law,  having  been 
made  in  advance  of  the  passage  of  an  ordinance  establish- 
ing a  board  of  trustees  of  the  water  works,  as  provided 
by  said  statute ;  that  the  government  and  administration 
of  the  water  works  system  of  said  city  has  heretofore 
been,  and  still  is,  in  charge  of  an  officer  appointed  by  said 
council,  known  as  the  superintendent  of  the  water  works, 
and  that  no  detriment  whatever  has  been  occasioned  to  the 
public  interests  by  reason  of  the  failure  of  the  common 
council  to  carry  out  the  provisions  of  said  act  of  March 
25th,  1879 ;  that  at  the  time  said  annual  election  was  held, 
on  May  6th,  1879,  owing  to  the  prevailing  ignorance  of 
the  existence  of  said  statute,  no  previous  public  notice  had 
been  given  that  any  trustees  of  the  water  works  should 
be  voted  for,  and  the  secret  of  the  existence  of  said  stat- 
ute was  perhaps  known  to  only  a  few  of  those  commonly 
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considered  as  the  leaders  and  managers  of  the  Democratic 
party  of  said  city,  who  studiously  kept  their  knowledge 
to  themselves,  and  had  their  party  tickets  printed  with  the 
names  of  said  relators  thereon,  which  tickets,  in  order  the 
better  to  cover  the  trick  which  they  designed  to  play  upon 
the  honest  people  of  the  City  ot  Lafayette,  they  prevented 
from  being  put  into  circulation  until  the  very  morning  of 
said  election,  and  just  before  the  polls  were  opened  in  the 
several  wards  of  said  city,  by  means  of  Jwhich  cunning 
they  obtained  the  field  to  themselves  for  their  party,  and 
secured  for  said  relators  all  the  votes  cast  for  such  trustees ; 
that  with  but  few  exceptions  the  existence  of  such  statute 
was  wholly  unknown  to  the  voters  of  said  city  at  said 
election;  that  the  aggregate  number  of  votes  cast  at 
said  election  was  3,356,  whereas  the  votes  cast  for  trustees 
of  the  water  works  were  far  less  than  half  said  aggregate, 
being  as  follows,  viz.:  for  Samuel  Ewry  1,453,  for  Barney 
Spitznagle,  1,462,  and  Edward  T.  Jenks,  1,449. 

"  Wherefore  the  defendants  say  the  said  relators  are  not 
entitled  to  the  writ  of  mandamus  prayed  for  by  them," 

The  plaintiiF  filed  a  demurrer  for  want  of  sufiicient  facts 
to  the  answer,  which  was  sustained  and  exception  taken. 
The  defendants  who  had  answered  declining  to  answer 
further,  judgment  as  prayed  for  was  rendered  against  them 
as  well  as  against  those  who  had  not  answered. 

Error  is  assigned  upon  the  rulings  upon  the  respective 
demurrers. 

The  act  of  March  25th,  1879,  referred  to  in  the  answer, 
(Acts  1879,  p.  88,)  provides  for  the  erection  of  water 
works  by  certain  cities  and  incorporated  towns,  and  ap- 
plies to  cities  and  towns  in  which  water  works  have 
already  been  constructed,  or  are  in  process  of  construction. 
The    6th    and    7th    sections  of  the  act  are  as  follows : 

"  Sec.  6.  The  common  council  of  any  city  or  incorpo- 
rated town  in  which  water  works  have  been  constructed,  or 
are  now  in  process  of  construction  or  extension,  or  where 
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water  works  shall  hereafter  be  ordered,  shall  establish  a 
board  of  three  trustees,  to  be -known  as  the  trustees  of  the 
water  works.  Said  trustees  shall  be  elected  at  the  annual 
city  election  by  the  qualified  voters  of  such  city  or  incor- 
porated town,  and  shall  hold  their  office  for  the  term  of 
three  years  ;  except,  that  at  the  first  election  under  this 
act,  one  shall  be  chosen  for  one  year,  one  for  two  years, 
and  one  for  three  years,  and  thereafter,  one  of  the  trustees 
shall  be  elected  annually. 

"  Sec.  7.  Said  trustees  shall  receive  such  compensation 
as  the  common  council  or  board  of  trustees  may  deter- 
mine, and  shall  give  bond,  in  such  sum  as  the  common 
council  or  board  of  trustees  shall  order,  for  the  faithful 
performance  of  their  duties,  and  the  strict  accounting  for 
any  funds  that  shall  come  into  their  hands ;  and  they 
shall  manage,  conduct  and  control  the  works,  furnish 
supplies  of  water,  collect  water  rents,  appoint  all  necessary 
officers  and  agent^s,  and  determine  the  tenure  of  office  and 
amount  of  salaries  of  the  officers  and  agenta  so  ap- 
pointed." 

Other  powers  and  duties  are  conferred  and  imposed 
upon  the  trustees  of  the  water  works,  as  that  they  may 
make  by-laws  for  the  management  and  protection  of  the 
water  works,  assess  and  collect  water  rents,  apply  any 
surplus  money,  after  paying  the  expenses  of  operating  the 
works,  to  the  repair,  enlargement  or  extension  of  the 
works,  or  to  the  interest  on  any  loan  made  for  their  con- 
struction, make  monthly  reports  of  receipts  and  disburee- 
ments  of  money,  and  weekly  deposits  with  the  treasurer, 
the  money  deposited  to  be  kept  separate  and  to  be  drawn 
out  of  the  treasury  only  upon  the  order  of  two  of  the 
trustees,  countersigned  by  the  clerk  of  the  water  works. 

The  act  repeals  all  laws  and  parts  of  laws  in  conflict 
therewith,  and  took  efiect  from  and  after  its  passage^  an 
emergency  being  declared. 
Vol.  LXIX.— 15 
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The  first  qnestion  presented  by  the  record  seems  to  be 
whether  the  establishment  of  a  board  of  trustees  of  wat^r 
works  by  the  city  council  was  a  necessary  prerequisite  to 
the  election  of  those  officera  by  the  voters  of  the  city. 

It  is  not  contended  by  the  counsel  for  the  appellants,  as 
we  understand  their  brief,  that  the  common  council  may 
legally,  and  for  all  time,  refuse  to  establish  such  board, 
and  thereby  defeat  the  purpose  of  the  law,  and  retain  con- 
trol of  the  water  works,  instead  of  letting  such  control 
pass  to  the  trustees  as  contemplated  by  the  act  in  ques- 
tion. They  claim,  as  we  understand  the  brief,  that  it  was 
the  imperative  duty  of  the  common  council  at  the  proper 
time  to  establish  such  board,  which  duty  might  have  been 
enforced  by  mandate ;  but  that  until  the  common  council 
had  established  such  board,  either  voluntarily  or  in  obedi- 
ence to  a  mandate,  there  could  be  no  election  of  the 
trustees  of  the  water  works. 

If  the  trustees  of  the  water  works  cannot  be  legally 
elected  until  the  common  council  shall  have  passed  a  reso- 
lution or  ordinance  establishing  such  board,  and  if  the 
common  council  refuse  to  establish  such  board  until  com- 
pelled to  do  so  by  mandate,  the  evident  purpose  of  the 
Legislature  will  be,  in  a  great  measure,  thwarted  and  sub- 
verted. It  was  clearly  the  purpose  of  the  Legislature  that 
trustees  should  be  elected  at  the  city  election  to  be  held 
next  after  the  passage  of  the  act ;  hence  the  emergency 
clause  putting  the  act  at  once  in  force,  and  immediately 
repealing  all  laws  and  parts  of  laws  inconsistent  with  the 
act. 

The  powers  and  duties  of  the  trustees  of  the  water  works 
are  not  to  be  prescribed  by  the  common  council.  These 
are  provided  for  by  the  act  itself,  and  the  common  council 
have  nothing  to  do  in  this  respect,  except  to  establish  the 
board. 

And  it  seems  to  us,  taking  the  entire  act  into  considera- 
tion, that  it  was  not  the  intention  of  the  Legislature,  that 
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the  existence  or  non-existence  of  the  board  of  trustees  of 
the  water  works  should  depend  upon  the  action  or  non- 
action of  the  common  council  in  establishing  such  board. 
While  it  may  have  been  the  imperative  duty  of  the  com- 
mon council  to  establish  such  board,  we  do  not  think  their 
failure  to  do  so  prevented  the  voters  of  the  city  from  legally 
electing  the  trustees  as  provided  for. 

The  law  provides  for  the  election  of  the  trustees  abso- 
lutely, and  not  upon  the  condition  that  the  board  shall 
have  been  established,  or  after  the  same  shall  have  been 
established,  by  the  common  council.  The  language  of  the 
statute  is,  that  '^  said  trustees  shall  be  elected  at  the  an- 
nual city  election  by  the  qualified  voters  of  said  city,'* 
etc.  The  right  of  the  electors  thus  to  elect  the  trustees 
can  not,  as  we  think,  be  destroyed  by  the  failure  of  the 
common  council  to  discharge  a  merely  formal  duty  im- 
posed upon  them. 

The  election  of  the  trustees,  therefore,  was  not  invalid 
on  the  ground  that  the  common  council  had  not  estab- 
lished the  board  previous  to  the  election.  It  may  be  here 
observed,  also,  that  it  was  the  duty  of  the  common  council 
to  determine  by  an  order  the  sum  in  which  the*  trustees 
should  give  bond ;  and  this  duty  may  be  enforced  by  man- 
date. 

There  was  an  abundance  of  time  after  the  passage  of  the 
act  in  question,  and  before  the  election,  for  the  common 
council  to  have  established  the  board  of  trustees  of  the 
water  works ;  and  we  are  not  aware  that  any  notice  of 
such  proceeding  was  necessary  to  give  it  validity.  "  Every 
by-law  imposing  a  penalty  or  forfeiture  for  the  violation 
thereof,"  must  be  published  two  weeks.  1  R.  S.  1876,  p. 
297,  sec.  57. 

But  it  is  insisted  by  the  appellants  that  the  want  of 
notice  of  the  election  thus  held,  combined  with  the  want 
of  any  information  on  the  part  of  so  large  a  number  of  the 
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voters  of  Lafayette  as  to  the  existence  of  the  law  in  ques- 
tion, renders  the  election  a  nullity. 

If  the  election  was  otherwise  regular,  the  want  of  any 
notice  thereof,  previously  given,  will  not  invalidate  it. 
Carson  v.  McPhetridge^  15  Ind.  327 ;  The  State  v.  Jones,  19 
Ind.  356 ;  The  People  v.  Cowles,  13  N.  Y.  350 ;  Dishon  v. 
Smith,  10  Iowa,  212;  The  People  v.  Harhoell,  12  Mich.  508 ; 
The  People  v.  Brenham,  3  Cal.  477 ;  State  v.  Orvis,  20  Wis- 
235 ;  State  v.  GcBtze,  22  Wis.  363. 

If  the  people  of  Lafayette  were  so  generally  ignorant 
of  the  existence  of  the  law  as  is  alleged  in  the  answer,  that 
ignorance  related  to  mere  matter  of  law,  and  not  to  mat- 
ter of  fact;  and  they  can  not  complain  of  their  ignorance 
of  law.  It  is  said  by  a  standard  author  that  "  Every  man 
is  presumed  to  be  cognizant  of  the  statute  law  of  this 
realm,  and  to  construe  it  aright ;  and  if  any  individual 
should  infringe  it  through  ignorance,  he  must,  neverthe- 
less, abide  by  the  consequences  of  his  error.  It  will  not 
be  competent  to  him,  to  aver,  in  a  court  of  justice,  that  he 
has  mistaken  the  law,  this  being  a  plea  whi^  no  court  of 
justice  is  at  liberty  to   receive."    Broom  Le^*  Max.  267. 

As  air  persons  interested  were  bound  to  takeV notice  ^^ 
the  existence  of  the  law,  and  therefore  of  the  ele^Ption  for 
trustees  of  the  water  works  to  be  held  under  it,  D^h^i*®  is 
nothing  in  the  case  to  take  it  out  of  the  general  rule^Lt^^^ 
a  failure  to  give  the  required  notice  of  an  election  willipot 
render  it  invalid. 

The  counsel  for  the  appellant  have  cited  two  cases  upoi^ 
which  they  rely  for  a  reversal  of  the  judgment  below  ;  but 
we  are  of  the  opinion  that  they  are  very  clearly  distin- 
guishable from  the  case  before  us.  One  of  the  cases  is  that 
of  Foster  v.  Scarff,  15  O,  8.  523.  In  that  case,  one  Casad 
had  been  elected  probate  judge,  to  serve  for  a  term  of 
three  years,  but  he  died  before  the  close  of  his  term,  and 
one  Taylor  was  elected  in  his  place.    The  governor  wrong- 
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fully  commissioned  Taylor  for  the  full  term  of  three  years, 
instead  of  commissioning  him  for  the  unexpired  term  of 
Casad,  as  he  should  have  done.  Afterward  a  general 
election  was  held,  at  which  it  was  proper  to  elect,  among 
other  officers,  a  probate  judge  for  a  full  term,  to  succeed 
the  term  for  which  Casad  had  been  elected,  and  proper 
notice  was  given  for  the  election  of  the  other  officers,  but 
not  for  probate  judge.  The  great  mass  of  the  voters  were 
ignorant  that  any  one  was  being  voted  for  for  probate 
judge  until  about  three  o'clock  on  the  day  of  the  election, 
when  it  was  discovered  that  Foster  was  being  voted  for 
for  that  office.  He  received  less  than  one-quarter  of  the 
votes  east  at  that  election,  and  not  nearly  one-half  as  in  the 
case  before  us.  He  was  declared  to  have  been  duly  elected, 
but  the  court  held  the  election  invalid.  Now  it  seems  to 
US  to  be  clear,  and  herein  lies  the  broad  distinction  between 
that  case  and  the  one  before  us,  that  the  ignorance  of  the 
voters  in  that  case  was  ignorance  of  fact,  rather  than  of 
law.  The  voters  in  that  case  were  bound  to  know  that 
the  term  of  office  of  the  probate  judge*  was  three  years. 
That  was  matter  of  law.  But  they  were  not  bound  to 
know  when  the  office  had  been  filled,  and,  therefore,  when  the 
incumbent's  term  would  expire,  for  that  was  matter  of 
fact. 

The  other  case  cited  is  that  of  State^  ex  reLj  v.  Mc  Kinney^ 
25  Wis.  416.  There  too  the  ignorance  complained  of  was 
ignorance  of  fact  and  not  of  law.  The  syllabus  of  the 
case  is  as  follows :  "  Where  the  fact  that  a  vacancy  existed 
in  a  county  office  was  not  known  to  any  considerable  por- 
tion of  the  electors  of  the  county,  and  no  public  notice  was 
given  before  tjie  election,  officially^  or  otherwise,  that  such 
office  was  to  be  filled,  and  the  great  body  of  electors  who 
voted  for  other  officers  did  not  vote  for  any  person  to 
fill  said  office  :  Held^  that  the  election,  as  to  such  office,  was 
invalid." 

In  the  case  before  us,  there  was  rx)  question  as  to  a 
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vacancy  in  office,  and  no  question  of  fact,  as  to  which  the 
voters  were  in  ignorance.  A  new  law  had  been  enacted, 
providing,  among  other  things,  for  the  election  of  trustees 
of  the  water  works,  and  of  this  law  all  the  voters  of  the 
City  of  Lafayette  were  bound  to  take  notice. 

From  the  best  consideration  we  have  been  able  to  give 
the  case,  we  are  led  irresistibly  to  the  conclusion  that  no 
error  was  committed  by  the  court  below,  either  in  over- 
ruling the  demurrer  to  the  petition,  sustaining  the  de- 
murrer to  the  answer,  or  in  awarding  the  mandate  as 
prayed  for. 

The  judgment  below  is  affirmed,  with  costs. 

Petition  for  a  rehearing  oTerruled. 
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COPABTKEBSHIF  CoNTiukOT. — Action  for  Breach  of — Pleading, — Damagea, — 
A  complaint  upon  a  written  contract  of  copartnership  between 
the  plaintiff  and  the  defendant,  alleging  full  performance  on  the 
plaintiff's  part,  and  facts  showing  that  the  defendant  has  grossly  violated 
his  duties  under  said  contract  and  wholly  failed  to  perform  his  part 
thereof,  and  further  alleging  that,  by  reason  of  such  failure  of  the  defend- 
ant to  perform  his  part  of  said  coniract,  the  plaintiff  has  sustained  dama- 
ges in  a  certain  sum,  for  the  recovery  of  which  judgment  is  demanded, 
is  sufficient  to  show  a  breach  by  the  defendant  of  his  part  of  said  contract, 
and  that  by  reason  of  such  breach  the  plaintiff  has  sustained  damages  at 
least  to  the  extent  of  the  sum  paid  by  him  to  the  defendant  as  an  induce- 
ment to  the  formation  of  said  copartnership. 

PRACTICK. — Amendment  of  Complaint  after  Tried. — Discretion  of  Court — 
Under  section  94  of  the  practice  act,  2  R.  S.  1876,  p.  80,  it  is  within  the 
discretion  of  the  trial  court  to  allow  the  plaintiff  to  amend  his  complaint 
after  the  trial  has  commenced,  or  even  after  the  close  of  the  trial ;  and 
the  adverse  party  can  not  complain,  in  the  Supreme  Court,  of  such  rulinjj^, 
where  the  record  fails  to  show  that  he  proved  to  the  satisfaction  of  the 
trial  court,  at  the  time  leave  to  amend  was  granted,  that  he  was  misled  by 
the  amendment,  and  in  what  respect  he  was  so  misled. 
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Sams. — Supreme  Court — Where  it  appears  from  the  record  that  the  merits 
of  the  cause  have  been  fairly  tried  and  determined  in  the  court  below,  the 
statute  forbids  that  the  judgment  be  stayed  or  reversed  by  the  Supreme 
Court.  ^ 

From  the  Marion  Superior  Court. 

2).  V.  BumSy  for  appellants, 

B.  Harrison^  C.  C.  Bines  and  W.  H.  H.  Miller^  for  ap- 
pellees. 

HowK^  C.  J. — ^In  this  case,  it  appears  from  the  record  on 
file  in  this  court,  that  on  the  28th  day  of  December,  1876, 
the  appellee  David  F.  Swain,  as  sole  plaintiff,  commenced 
an  action  against  the  appellant  John  A.  Child,  as  sole 
defendant,  to  recover  damages  for  the  alleged  breach  by 
said  defendant  of  a  written  contract  of  copartnership,  ex- 
ecuted on  the  22d  day  of  November,  1876,  by  and  between 
the  said  Swain,  the  said  John  A.  Child,  and  the  appellee 
James  Kearney  Graham.  With  his  complaint  the  said 
Swain  filed  the  proper  affidavit  and  undertaking  for  an 
order  of  attachment  against  the  property  of  said  John  A. 
Child,  and  also  an  affidavit  in  garnishment  against  the 
appellants  Albert  B.  Baker  and  Louis  Schmidlap. 

The  appellant  John  A.  Child  answered  said  Swain's 
complaint  and  affidavit  in  attachment  by  a  general  denial 
thereof;  and  the  garnishees.  Baker  and  Schmidlap,  an- 
swered that  they  had  sufficient  funds  of  said  John  A. 
Child  under  their  control  to  pay  any  judgment  which  said 
Swain  might  recover  in  this  action. 

On  the  12th  day  of  April,  1877,  the  appellee  James 
Kearney  Graham,  as  sole  plaintiff,  commenced  an  action 
against  said  John  A.  Child,  as  sole  defendant,  to  recover 
damt^es  for  an  alleged  breach  by  said  Child  of  the  same 
contract  of  copartnership  between  him  and  the  said  Gra- 
ham and  the  said  Swain.  With  his  coniplaint  the  said 
Graham  also  filed  an  affidavit  and  undertaking  in  attach- 
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ment.  To  said  Graham's  complaint  and  affidavit  the  ap- 
pellant John  A.  Child  answered  by  a  denial  of  thQ  mat- 
ters stated  therein. 

The  two  causes  above  mentioned  were  consolidated,  and, 
as  such  consolidated  cause,  were  submitted  to  the  court  for 
trial ;  and,  during  the  progress  of  the  trial,  each  of  the  said 
plaintiffs  was  allowed  by  the  court  to  amend  his  complaint 
to  which  amendments  the  appellants  excepted  and  filed 
their  bills  of  exceptions.  At  the  appellfints'  request,  the 
court  made  a  special  finding  of  the  facts  and  of  its  con- 
clusions of  law  thereon,  in  substance,  as  follows : 

"  The  above  causes  being  submitted  to  the  court  for  trial 
by  agreement,  without  a  jury,  the  defendant  asks  the  court 
for  a  special  finding  of  facts  and  conclusions  of  law 
thereon,  which  the  court  makes,  as  follows : 

"  1.  On  the  22d  day  of  November,  1876,  and  for  a  long 
time  before,  and  up  to  the  22d  day  of  November,  1876,  the 
defendant  John  A.  Child  was  a  resident  of  the  city  of  In- 
dianapolis ;  that  on  said  22d  day  of  November,  1876,  said 
Child  was,  and  for  a  long  time  prior  thereto  had  been,  an 
insurance  agent  at  Indianapolis,  representing  several  first- 
class  fire  insurance  companies,  and  was,  as  such  agent, 
doing  a  business,  the  net  profits  of  which  were  about 
$3,000  per  annum. 

"  2.  That  the  reputation  of  said  Child  at  Indianapolis, 
at  and  before  said  November  22d,  as  a  citizen,  business 
man  and  insurance  agent,  was  excellent,  and  his  name  and 
the  good-will  of  his  said  business  were  valuable. 

"3.  That  on  said  November  22d,  1876,  said  Swain, 
Graham  and  Child  entered  into  the  contract  in  writing,  a 
copy  of  which  is  filed  with  the  complaint  in  each  of  the 
above  named  cases. 

"  4.  In  pursuance  of  said  contract,  plaintiff  Swain,  on 
or  about  December  1st,  1876,  executed  and  delivered  to 
said  Child  his  promissory  notes,  payable  at  a  bank  of  dis- 
count and  deposit  in  the  State  of  Indiana,  secured  by 
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mortgage  and  drawing  interest,  to  the  full  amount  of 
$1,000,  which  notes  were  then  and  there  delivered  and 
received  by  said  Child  in  payment  of  said  $1,000  stipu- 
lated for  in  said  contract ;  said  notes  were  immediately 
and  before  maturity  by  said  Child  sold  to  an  innocent 
purchaser  for  value,  who  still  holds  such  of  them  as  have 
not  been  paid  by  said  Swain ;  said  notes  were  abundantly 
secured  by  mortgage  on  real  estate,  and  said  Swain  has 
paid  a  part  of  them,  and  is  bound  for  and  abundantly  good 
and  able  to  pay  the  balance. 

"  5.  That  the  plaintiff  Graham,  in  pursuance  of  said 
contract,  paid  to  said  Child  on  or  about  December  Ist, 
1876,  the  sum  of  $233.33  in  cash,  and  executed  his  two 
notes,  payable  at  a  bank  of  discount  and  deposit  in  the 
State  of  Indiana,  for  the  residue  of  the  $875.00  stipulated 
in  said  agreement  to  be  paid  by  him,  being  $641.67; 
which  notes  said  Child,  immediately  and  before  maturity 
sold  to  an  innocent  purchaser  for  value,  who  has  sued  the 
same,  obtained  judgment  and  execution  thereon,  and  which 
execution  has  been  returned  nulla  bona.  An  interest  in  at 
least  one  article  of  office  furniture  was,  bv  the  terms  of 
said  contract,  sold  to  said  Graham,  and  he  was  put  into 
and  still  retains  possession  thereof. 

"6.  On  December  Ist,  1876,  said  firm,  consisting  of 
said  Child,  Swain  and  Graham,  as  provided  for  in  said  con- 
tract, commenced  business  and  carried  on  said  business, 
under  said  contract,  until  December  22d,  1876,  during 
which  time  said  Child  gave  very  little  attention  to  said 
business,  and  the  net  profits  thereof  amounted  to  about 
$160,  of  which  the  share  of  said  Child  was  carried  to  his 
credit,  on  the  books,  and  is  held  for  him,  though  neither 
of  said  plaintiffs  have  ever  offered  to  account  to  defendant 
Child  for  any  portion  of  the  profits  of  said  firm. 

"  7.  That  on  said  December  22d,  1876,  the  agency  of 
all  the  insurance   companies    represented   by    said  firm 
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stood  in   the  name  either  of  said  Child  alone,  or  of  said 
Child,  Sw£^in  &  Co.,  that  being  the  firm  name. 

«  8.  On  said  Dec.  22d,  1876,  said  Child,  without  any 
notice  to  either  of  his  partners,  abandoned  and  severed  his 
connection  with  said  firm,  abandoned  his  wife  and  chil- 
dren, absconded  from  the  city  of  Indianapolis  and  State 
of  Indiana,  in  a  disgraceful  manner,  and  thereby  brought 
great  discredit,  not  only  on  his  own  name,  but  on  said 
firm  and  its  reputation  and  business. 

"  9.  That  Child  has  never  returned  to  the  State  of 
Indiana,  but  went  immediately  to  Oregon,  where  he  has 
ever  since  resided  and  now  resides ;  that,  by  said  flight 
and  abandonment  by  said  Child,  said  Swain  and  Graham 
were  greatly  embarrassed  in  their  said  business,  and  put  to 
great  trouble  and  expense  in  and  about  the  procuring  and 
retaining  the  agency  of  said  insurance  companies,with  most 
of  which  their  connection  theretofore  had  been  solely 
through  said  Child ;  their  business  was  greatly  damaged ; 
they  lost  all  benefit  of  his  name,  influence,  and  the  good- 
will of  his  said  business,  and  thereby  the  said  Swain  was 
damaged  in  the  full  amount  of  the  $1,000  so  paid  by  him, 
and  the  said  Graham  in  the  full  amount  of  $238.83  so 
paid  by  him. 

"  10.  That,  since  his  said  flight,  said  Child  has  never 
communicated  with  either  said  Swain  or  Graham  in  any 
way,  nor  offered  to  perform  his  part  of  said  contract ;  but 
said  plaintiffs  fully  performed  all  the  obligations  on  their 
part,  under  said  contract. 

"  11.  That,  prior  to  leaving  the  State  of  Indiana,  said 
Child  sold  a  considerable  part  of  his  property  and  took  the 
proceeds  with  him,  and  tried  to  sell  all  his  property  before 
leaving,  but  did  not  succeed,  and  thus  left  property,  in  the 
State  of  Indiana,  in  value  equal  to  or  in  excess  of  his  debts, 
but  he  left  no  money  or  other  funds  presently  avail- 
able for  the  payment  of  his  debts,  and  the  property  left 
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by  him  in  the  State  of  Indiana  consisted  principally  in 
some  land  in  Clay  county,  and  an  undivided  interest  in 
the  firm  of  Schmidlap  &  Co.,  in  Indianapolis,  Indiana. 

^^  12.  At  the  time  said  Child  entered  into  said  contract 
of  November  22d,  1876,  he  did  not  intend  to  carry  out 
and  perform  his  part  thereof,  but  he  intended  to  get  the 
mouey  of  said  Swain  and  said  Graham,  and  give  them  no 
value  therefor ;  that  he  justly  owed  and  still  owes  said 
Swain  the  sum  of  $1,000,  and  said  Graham  the  sum  of 
$233.33,  and  he  left  the  State  with  intent  to  cheat  them 
oat  of  the  same. 

*^13.  That,  prior  to  leaving  the  State,  said  Child  exe- 
cuted to  a  citizen  and  lawyer  of  Indianapolis  a  power  of 
attorney,  authorizing  him  to  transact  all  business  for  him, 
in  relation  to  said  firm  business  and  otherwise;  but  said 
attorney  has  never,  in  any  way,  done  or  offered  to  do  any- 
thing in  aid  of  said  business,  but  has,  under  the  direction 
of  said  Child,  in  every  legal  way,  strove  and  still  strives  to 
assist  said  Child  in  keeping  said  mon^y,  without  giving 
any  equivalent  therefor.'* 

As  conclusions  of  law  from  the  foregoing  facts,  the 
court  finds : 

"  1.  That  said  partnership  of  Child,  Swain  k  Co.  was 
dissolved  by  the  wrongful  acts  of  said  Child,  and  that  he 
is  justly  liable  to  said  Swain  and  said  Graham  respectively 
in  the  amount  of  damages  by  them  sustained  by  reason  of 
his  said  wrongful  acts  ; 

«  2.  That  said  Child  left  the  State  of  Indiana,  with  in- 
tent to  defraud  his  creditors ; 

''^S.  That  said  Child  is  now,  and  ever  since  Bee.  22d, 
1876,  has  been,  a   non-resident  of  the  State  of  Indiana; 

"  4.  The  garnishees.  Baker  and  Schmidlap,  having  ad- 
mitted that  they  have  funds  of  said  Child,  in  their  hands, 
sufiicient  to  pay  the  claims  of  plaintifi^,  are  liable  to  pay 
the  same. 

(Signed,)  "  Daniel  Wait  Howe,  Judge  M.  S.  C." 
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To  each  of  the  said  conclusions  of  law,  the  appellants 
excepted.  Afterward,  the  appellant  Child  moved  the 
court  to  render  judgment  in  his  favor,  on  the  special  find- 
ings, against  each  and  both  of  the  appellees,  which 
motion  was  overruled,  and  to  this  ruling  the  said  Child  ex- 
cepted and  filed  his  bill  of  exceptions.  The  appellant 
Child  then  moved  the  court  for  a  new  trial  as  to  each  of 
the  appellees,  which  motions  were  overruled  and  to  these 
decisions  he  excepted.  The  court  then  rendered  judg- 
.  ments  in  favor  of  the  appellees,  and  against  the  appellant 
Child  and  the  garnishees,  for  damages  assessed  in  favor  of 
the  appellees  respectively,  and  for  the  sale  of  the  attached 
property,  and  for  the  costs  of  suit. 

From  this  judgment  the  defendant  Child  and  the  garni- 
shees appealed  to  the  court  below,  in  general  term,  where 
the  judgment  of  the  special  term  was  in  all  things  affirmed  ; 
and  from  this  judgment  of  affirmance  this  appeal  is  now 
here  prosecuted. 

The  judgment  of  the  court  in  general  term  is  assigned. 
as  error  by  the  appellants  and  this  alleged  error  brings 
before  this  court  the  errors  which  they  assigned  in  the 
court  below,  in  general  term,  as  follows  : 

1.  The  overruling  of  said  Child's  motion  for  judg- 
ment on  the  special  findings,  in  each  of  the  cases ; 

2.  The  leave  given  each  of  the  appellees  to  amend  his 
complaint,  after  the  submission  of  the  cases  to  the  court 
for  trial ; 

3.  Neither  of  the  complaints  stated  facts  sufficient  to 
constitute  a  cause  of  action,  without  said  amendments, 
and  therefore  the  court  erred  in  rendering  judgments 
thereon ; 

4.  The  overruling  of  the  motion  for  a  new  trial  in  each 
of  said  cases ;  and, 

5.  The  rendition  of  a  personal  and  absolute  judgment 
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against  the  garnishees,  Baker  and  Schmidlap,  and  also  the 
rendition  of  a  judgment  against  them  for  costs. 

We  will  consider  and  decide  the  several  questions  aris- 
ing under  these  alleged  errors  in  the  same  order  in  which 
the  appellants'  counsel  has  presented  and  discussed  them 
in  his  brief  of  this  cause  in  this  court. 

It  is  earnestly  insisted,  on  behalf  of  the  appellant  John 
A.  Child,  that  the  appellees  in  each  of  their  complaints 
have  sued  for  the  recovery  back  of  the  consideration  paid 
by  them  respectively  to  said  appellant,  upon  the  ground 
that  the  contract  of  copartnership  entered  into  by  and 
between  him  and  the  appellees  had  been  mutually  re- 
scinded. If  this  were  the  true  theory  of  the  appellees' 
complaints,  it  would  seem  to  us  that  the  elaborate  brief  of 
the  appellants'  learned  counsel  would  be  entitled  to  very 
serious  consideration ;  for  in  that  event  we  should  incline 
to  the  opinion  that  the  complaints  of  the  appellees  were 
defective.  But  our  examination  of  these  complaints  has 
led  us  to  the  conclusion  that  the  appellants'  counsel  has 
misapprehended  or  misconstrued  the  facts  alleged  therein. 
Each  of  the  appellees,  in  his  complaint,  has  grounded  his 
cause  of  action  against  the  appellant  John  A.  Child,  upon 
the  written  contract  of  copartnership  entered  into  by  said 
Child  with  the  appellees ;  each  of  them  alleged  the  full 
performance,  on  his  own  part,  of  all  that  he  was  required 
to  do  and  perform  under  the  terms  of  said  contract ;  and 
each  of  them  showed  clearly  and  explicitly,  by  the  allega- 
tions of  his  complaint,  that  the  said  John  A.  Child  had 
grossly  violated  his  duties  under  said  contract,  and  had 
failed  to  keep  and  perform  the  stipulations  therein  on  his 
part  to  be  kept  and  performed.  In  each  of  their  com- 
plaints, each  of  the  appellees  alleged  that,  by  reason  of  the 
failure  of  said  Child  to  perform  his  part  of  said  contract, 
the  said  appellee  had  sustained  damages  in  a  certain  speci- 
fied sum,  for  the  recovery  of  which  he  demanded  judg- 
ment.    We  are  clearly  of  the  opinion  that  each  of  the  com- 
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plaints  stated  facts  amply  sufficient,  if  sustained  by  the  evi- 
dence, to  show  a  breach  by  the  appellant  Child  of  his  part 
of  the  contract  in  suit,  and  that,  by  reason  of  such  breach, 
each  appellee  had  sustained  damages  at  least  to  the  extent 
of  the  sum  paid  by  him  to  said  John  A.  Child  as  aii  in- 
ducement to  the  formation  of  said  copartnership.  As  we 
understand  the  allegations  of  these  complaints,  it  can  not 
be  fairly  inferred  therefrom  that  the  appellees  sued  therein 
"  to  recover  back  the  consideration  paid,  because  the  con- 
tract had  been  mutually  rescinded."  Therefore,  it  seems 
to  us  that  the  appellants'  counsel  has  wholly  mistaken  the 
facts  stated  by  the  appellees  in  their  respective  complaints, 
and  the  object  and  purpose  of  their  respective  actions. 

It  is  claimed  by  the  appellants'  attorney  that  the  court, 
at  special  term,  clearly  erred  in  permitting  the  appellees  to 
amend  their  respective  complaints  after  the  trial  of  the 
causes  had  commenced.  The  amendment  complained  of 
consisted  in  this :  Each  of  the  appellees  alleged  in  his  com- 
plaint, in  substance,  that  he  had  fully  performed  all  the 
conditions  of  said  contract  on  his  part  to  be  performed. 
It  was  within  the  discretion  of  the  court,  we  think,  to  allow 
the  appellees  to  make  such  an  amendment  to  their  respec- 
tive complaints,  after  the  trial  had  commenced,  or  even 
after  the  close  of  the  trial.  The  making  of  such  an 
amendment  at  such  times,  with  the  leave  of  the  court  first 
had,  is  fully  authorized,  as  it  seems  to  us,  by  a  fair  con- 
struction of  the  provisions  of  section  94  of  the  practice 
act,  2  R.  S.  1876,  p.  80.  The  adverse  paky  can  not  be 
heard,  in  this  court,  to  complain  of  the  action  of  the  trial 
court  in  granting  such  leave  to  make  such  amendment, 
where,  as  in  this  case,  the  record  fails  to  show  that  such 
party  had  proved  to  the  satisfaction  of  the  court,  at  the 
time,  that  he  was  misled  by  such  amendment,  and  in  what 
respect  he  had  been  misled.  No  such  proof  was  made  or 
offered  by  the  appellants  in  this  case.    Hay  v.  The  State^ 
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ex  rel.j  58  Ind.  337 ;  Durham  v.  Fechkeimer^  67  Ind.  35 ; 
and  Leib  v.  Butterick^  68  Ind.  199. 

Only  one  other  question  is  presented  or  discussed  by  the 
appellants'  counsel  in* his  brief  of  this  cause  in  this  court, 
and  that  is,  as  we  understand  the  argument,  that  the  find- 
ings of  the  court  are  not  sustained  by  sufficient  legal  evi- 
dence. We  have  carefully  read  the  evidence,  as  it  appears 
in  the  record ;  and  it  seems  to  us  that  the  facts  found  by 
the  court  are  fully  sustained  by  an  abundance  of  compe- 
tent evidence,  and  fully  authorize  and  support  the  court's 
conclusions  of  law.  It  appears  to  us  from  the  record, 
"  that  the  merits  of  the  cause  have  been  fairly  tried  and 
determined  in  the  court  below,"  and  in  such  case  the 
statute  forbids  that  the  "judgment  be  stayed  or  reversed, 
in  whole  or  in  part,"  by  this  court.  2  R.  S.  1876,  p.  246, 
Bee.  580. 

The  udgment  of  the  court,  in  general  term,  is  affirmed, 
at  appellants'  costs. 

Petition  for  a  rehearintr  overruled. 


»  > 
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VoLTTNTAK  Y  ASSIGNMENTS.— 2>cft^or*«  Exemption. — Enlargement  of  by  ImpUr 
cation.— Statute  ConatrueiL—The  act  of  March  29th,  1879,  Acts  1879,  p. 
As  between  such  trustees  and  persons  other  than  the  State,  it  will 
for  debts  from  three  hundred  dollars  to  six  hundred  dollars,  equally  en- 
larges, by  implication,  the  amount  to  be  reserved  to  the  debtor  making  an 
assignment  under  the  act  of  1869  providing  for  voluntary  assignments. 

Same.— i4c<  of  1879.— The  act  of  1879,  mpra,  is,  by  its  terms,  only  appli- 
cable to  debts  contracted  after  the  taking  effect  thereof ;  and  it  can  not 
therefore  exempt  property  under  the  assignment  law  beyond  the  amount 
mentioned  therein,  as  against  creditors  whose  debts  were  contracted  before 
the  act  took  effect. 

Same. — Exemption  where  there  are  Debts  Ckmtracted  Before  and  After  Act 
of  1879  Took  Effect— y^YiQie^  upon  an  aseignment  being  made, 
there  are  debts  contracted  before  and  after  the  taking  effect  of  the  act  of 
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1879,  the  law  can  be  justly  and  practically  applied  by  setting  apart  the 
additional  three  hundred  dollars*  worth  of  property  from  the  bulk  of  the 
assets,  and  allowing  to  the  debtor  such  a  proportion  thereof,  or  of  the 
proceeds,  as  his  subsequent  debts  bear  to  the  whole  of  his  debta, 
and  distributing  the  residue  thereof,  or  of  the  proceeds  ratably  to 
the  prior  creditors,  in  addition  to  what  they  may  receive  in  common  with 
the  subsequent  creditors. 

From  the  Marion  Circuit  Court. 

E.  C.  Buskirk  and  P.  W,  Bartholomew^  for  appellant. 
A.  T,  Beck  and  J.  A.  Buchanan^  for  appellee. 

WoRDBN,  J. — Michael  O'Neil  made  an  assignment  of  his 
effects  to  Albert  T.  Beck  for  the  benefit  of  his  creditors, 
under  the  provisions  of  the  act  of  1859  providing  for  vol- 
untary assignments,  etc.,  1  R.  S.  1876,  p.  142,  and  had 
property  set  off  to  him  to  the  amount  of  $300  as  provided 
for  by  the  9th  section  of  that  act.  He  afterward  applied 
to  the  assignee  to  set  him  off  $300  more  under  the  provi- 
sions of  the  act  of  March  29th,  1879,  providing  for  a  home- 
stead, etc.  Acts  1879,  p.  127.  This  was  refused  by  the 
assignee  on  the  ground  that  one  of  the  debts  against  hira. 
was  contracted  before  the  passage  of  the  act  of  1879. 
Afterward  O'Neil  filed  his  petition  in  the  court  below, 
setting  out  the  facts  and  asking  that  the  assignee  be  di- 
rected to  allow  him  the  additional  $300  claimed ;  but  the 
court  refused  to  make  the  order,  and  dismissed  his  peti- 
tion.    Exception. 

The  first  question  presented  by  the  record  is  .whether 
the  act  of  1879  works  any  change  in  that  of  1859. 

We  think  it  clear  that  it  was  intended  by  the  act  of 
1859  to  exempt  from  the  assignment,  and  to  save  to  the 
debtor,  just  the  amount  that  was  exempted  from  sale  on 
execution  against  the  debtor.  In  each  case  the  amount 
of  the  exemption  was  $300.  See  2  R.  8. 1876,  p.  353, 
sec.  1.  There  could  not  then,  nor  can  there  now,  be 
any  reason  why  the  debtor  should  not  be  entitled  to 
equal  favor  where  he  voluntarily  surrenders  his  property 
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for  the  benefit  of  his  creditors  under  the  assignment 
law,  as  where  it  is  to  be  seized  and  sold  on  execution 
against  him.  In  either  case  he  is  entitled  to  such  exemp- 
tion as  the  Legislature,  in  pursuit  of  a  beneficent  and  en- 
lightened public  policy,  may  think  proper;  and  that 
policy  dictates  the  same  exemption  in  the  one  case  as  in 
the  other. 

The  act  of  1879  increases  the  amount  of  property  ex- 
empted from  sale  on  execution  for  debts  to  $600.  And  we 
think,  in  accordance  with  the  spirit  and  purpose  of  the  act 
of  1879,  it  should  be  held  to  equally  enlarge  by  implica- 
tion the  amount  to  be  reserved  to  the  debtor  making  afi 
assignment  under  the  act  of  1859. 

This  construction,  however,  can  prevail  only  in  cases, 
and  to  the  extent,  to  which  the  act  of  1879  is  applicable. 
Tho  act  of  1879  exempting  property  to  the  amount  of 
$600  is,  by  its  express  terms,  only  applicable  to  debts  con- 
tract^ after  the  taking  efifoct  thereof;  and  it  cannot,  of 
course,  exempt  property  under  the  assignment  law^  beyond 
the  amount  mentioned  therein,  as  against  creditors  whose 
debts  were  contracted  before  the  taking  effect  of  the 
act. 

But  there  seems  to  be  no  difficulty  in  making  a  just  and 
practical  application  of  the  law  in  cases  where  there  are  prior 
and  subsequent  debts.  By  prior  and  subsequent  debts  we 
mean  debts  contracted  before  and  after  the  taking  eftect  of 
the  act  of  1879. 

By  setting  apart  the  additional  |300  worth  of  property 
from  the  bulk  of  the  assets,  and  allowing  to  the  debtor 
such  a  proportion  thereof,  or  of  the  proceeds  thereof,  as 
his  subsequent  debts  bear  to  the  whole  of  his  debts,  and 
distributing  the  residue  thereof,  or  of  the  proceeds  thereof, 
ratably  to  the  prior  creditors,  in  addition  to  what  they 
may  receive  in  common  with  the  subsequent  creditors,  the 
law  will  be  carried  out,  and  justice  will  be  done  to  all  the 
Vol.  LXIX.— 16 
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the  creditors.  In  this  way  the  prior  creditors  will  receive 
just  what  they  would  if  the  act  of  1879  had  not  been 
passed,  and  the  subsequent  creditors  just  what  they  are  en- 
titled to  under  the  act  of  1879.  This,  we  think,  is  what 
should  have  been  ordered  by  the  court  below. 

To  bo  sure,  the  appellant  asked  the  whole  additional 
f  300,  and  this  he  could  not  have  because  there  was  a  debt 
contracted  before  the  taking  effect  of  the  act  of  1879.  But 
this  is  no  reason  why  he  should  not  have  had  such  an 
order  as  would  have  secured  him  such  a  portion  of  the 
$800  as  he  might  be  entitled  to  on  the  principle  above 
indicated. 

It  is  objected  that  there  was  no  motion  for  a  new  trial, 
and  that  the  evidence  is  not  iii  the  record.  We  think, 
however,  that  it  clearly  enough  appears  by  the  record, 
that  the  court  decided  agairtst  the  petitioner  and  dismissed 
his  petition,  not  as  upon  the  trial  thereof,  but  upon  the 
ground  that,  in  the  opinion  of  the  court,  the  matters  stated 
in  the  petition  did  not  entitle  him  to  any  relief. 

The  judgment  below  is  reversed,  with  costs,  and  the  cause 
remanded  for  further  proceedings  in  accordance  with  this 
opinion. 


Rob  V,  Cronkhite  et  al.,  Adm'rs. 

SuPRE2£W  Court. —  Weight  of   Evidence. — Practice, — The  Supreme'  Court 
win  no;  disturb  a  verdict  upon  the  mere  weight  of  conflicting  evidence. 

From  the  Warren  Circuit  Court. 

M.  Milford.  for  appellant. 
W.  P.  Rhodes^  for  appellees. 

BiDDLE,  J. — The  appellees,  as  administrators  of  the  estate 
of  Thomas  D.  Kent,  brought  this  action  against  the  appel- 
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lant,  upon  a  promissory  note  alleged  to  have  been  made  to 
the  deceased  by  the  appellant,  for  $350.77,  dated  September 
21st,  1869,  due  one  day  after  date ;  and  upon  an  accouni- 
against  the  appellant,  in  favor  of  the  deceased,  containing 
over  two  hundred  items  of  merchandise,  amounting  to 
above  f  1,500. 

The  answer  to  the  complaint  w^as  a  denial  and  set-off, 
consisting  of  the  alleged  sale  and  delivery,  by  the  appel- 
lant to  the  deceased,  of  large  quantities  of  grain  and  flax- 
seed, during  the  years  1870,  1871,  1872,  1873  and  1874, 
amounting  to  about  $4,000  ;  demanding  judgment  against 
the  appellees  for  $3,000.  The  set-off  was  denied.  Trial 
by  jury;  verdict  for  appellees,  $715.07;  judgment  on 
the  verdict ;  appeal. 

By  a  motion  for  a  new  trial,  the  appellant  has  presented 
the  question  of  the  sufficiency  of  the  evidence  to  support 
the  verdict,  which  is  the  only  question  in  the  case  for  our 
consideration.  For  this  reason  we  thought  it  unneces- 
sary to  any  more  particularly  state  the  pleadings. 

The  evidence  is  too  voluminous  to  state  at  length.  The 
appellees  introduced  the  note  in  evidence,  and  testimony 
tending  to  prove  the  items  in  the  account.  The  appellant 
then  introduced  evidence  tending  to  prove  the  sale  and 
delivery  of  large  quantities  of  grain  and  flaxseed  to  the 
deceased,  w^ho  was  a  merchant  during  four  or  five  years, 
and  the  prices.  In  rebutting,  the  appellees  introduced  evi- 
dence tending  to  prove  that  the  grain  and  flaxseed  were 
sold  and  delivered  to  William  Kent,  instead  of  the  de- 
ceased, and  that  the  deceased  was  paid  for  the  grain  as  it 
was  delivered ;  that  no  grain  or  produce  was  purchased  on 
credit  either  by  William  Kent  or  the  deceased. 

With  this  evidence  before  us — with  opposite  tendencies, 
more  or  less  conflicting,  gathered,  except  the  promissory 
note,  from  the  testimony  of  fifteen  witnesses,  concerning 
more  than  two  hundred  items,  referring  to  almost  as  many 
separate  transactions  between  the  parties,  and  covering  a 
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period  of  more  than  five  years — it  is  imposeible  for  us,  un- 
der the  rules  governing  au  appellate  court,  to  say  that  the 
verdict  is  not  supported  by  sufficient  evidence.  We  must, 
therefore,  leave  it  with  the  presumptions  of  the  record  in 
its  favor. 
The  judgment  is  affirmed,  at  the  costs  of  the  appellant 
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Thb  City  of  Brazil  v,  MoBridb. 

Om'EB.^PresumpHon  as  to  Incorporation  under  General  Lata* — ^Where  ncity 
18  a  party  to  a  suit,  it  will  be  presumed,  nothing  appearing  to  the  contrary, 
that  such  city  ia  incorporated  under  the  general  law  of  thi8  State  for  tlie 
Incorporation  of  cities. 

^AMVi.'-MarBhal  Entitled  to  No  Fee9, — ^Tfae  marshal  of  a  oity  incorporated 
lender  the  general  law  is  not  entitled  to  any  fees  in  city  or  other  cases  { 
and,  where  fees  have  been  taxed  and  collected  in  his  favor,  he  has  no  right 
to  the  money  thus  collected,  and  no  indebtedness  will  accrue  to  him  from 
the  city  on  account  of  such  fees,  or  on  account  of  the  collection  and  ap- 
propriation thereof  by  the  police  officers  of  such  city,  with  its  oonsent. 

8am IS. — Official  Duties  of  Marshal,  -r-  Salary. — Contract  with  Citjf  /or 
Special  Services  Void. — If  it  is  any  part  of  the  duties  of  the  marebal  of  i^ 
city  to  **  board  and  furnish  meals  to  the  prisoners  of  the  city,"  etc.,  and  to 
^  kill  dogs  and  bury  the  carcasses  of  dead  animals  found  within  such 
oity,"  it  will  be  presumed  that  he  is  fully  compensated  therefor  oy  his  an- 
i^ual  salary,  as  fixed  by  the  common  council.  If,  however,  such  things  are 
outside  of  his  official  duties,  and  are  performed  by  him  *'  by  order  of  the 
mayor  and  authorities*'  of  the  city,  and  upon  a  contract,  express  or  im- 
plied, with  such  city,  that  he  shall  be  compensated  therefor,  without  re- 
gard or  in  addition  to  his  salary,  then  such  contract,  under  section  62  of 
the  general  law  for  the  incorporation  of  cities,  is  void. 

Same. — Action  by  Mc^rshal  for  Salary- — Complaint  must  Set  Oui  Ordinanee 
Fixing  iSame.— Under  section  51  of  the  general  law  for  the  incorporation 
of  cities,  the  salaries  of  all  city  officers  nmst  be  fixed  by  ordinance  by  the 
common  council ;  and,  in  an  action  by  a  city  marshal  to  recover  a  balance 
alleged  to  be  due  on  salary,  a  copy  of  the  ordinance  fixing  such  salary 
must  be  filed  with  or  set  out  in  the  complaint.  He.  ca^  not  sue  in  wdM^ 
iattts  assumpsiif  as  upon  an  implied  contract,  as  there  is  no  such  contract. 
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Sams. — Power  of  Common  Cbuneil  over  Salaries  of  City  Officers, — Reduction 
nj  MarshaVs  Salary. — Under  the  general  law  of  this  State,  now  in  force,  , 
for  the  incorporation  of  cities,  the  common  council  of  a  city  have  full 
power  over  the  salaries  of  city  officers,  with  no  restrictions  or  limitations 
on  the  exercise  of  such  power,  except  such  as  are  specifloally  mentioned 
in  the  statute.  Therefore,  such  common  council,  in  the  exercise  of  their 
discretion,  have  the  power  to  reduce  the  salary  of  the  city  marshal  at  any 
time  during  his  period  of  service. 

From  the  Clav  Circuit  Court. 

J.  A.  JUcNutt^  N,  fZ.  Hill  and  J.  C.  Britton^  for  appellaut, 
G.  A.  Knight  and  C  H.  Knight^  for  appellee. 

HowK,  C.  J. — In  this  action,  the  appellee  sued  the  ap- 
pellant in  a  complaint  of  two  paragraphs.  To  each  of 
these  paragraphs  the  appellant  demurred,  for  the  alleged 
insufficiency  of  the  facts  therein  to  constitute  a  cause  of 
action,  which  demurrers  were  overruled  by  the  court,  and 
to  these  rulings  the  appellaut  accepted.  The  appellant 
then  moved  the  court  in  writing  to  strike  out  certain  part* 
of  the  first  paragraph  of  appellee's  complaint,  which  mo- 
tion was  overruled,  and  to  this  decision  the  appellant  e^i- 
eepted  and  filed  its  bill  of  exceptions.  Au  answer  in  four 
paragraphs  was  then  filed  by  the  appellant,  of  which  th^ 
first  was  a  general  denial,  the  second  was  a  plea  of  pay- 
ment, and  each  of  the  other  two  paragraphs  stated  spe- 
cial matter  by  way  of  defence.  The  appellee's  demur- 
rers, for  the  want  of  facts,  were  overruled  as  to  the 
third  paragraph,  and  sustained  as  to  the  fourth  para- 
graph of  said  answer ;  and  to  this  latter  ruling  the  appel- 
lant excepted.  To  the  second  and  third  paragraphs  of 
answer  the  appellee  replied  by  a  general  denial. 

The  issues  joined  were  tried  by  the  court,  and  a  finding 
was  made  for  the  appellee  in  the  sum  of  $647.49 ;  and  the 
appellant's  motion  for  a  new  trial  having  been  overruled,' 
and  its  exception  entered  to  this  ruling,  judgment  waef 
rendered  on  the  finding. 
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The  following  decisioos  of  the  circuit  court  have  been 
assigned  by  the  appellant  as  errors : 

1.  In  overruling  its  demurrer  to  the  first  paragraph  of 
complaint; 

2.  In  overruling  its  demurrer  to  the  second  paragraph 
of  complaint ; 

3.  In  overruling  its  motion  to  strike  out  parts  of  the 
complaint ; 

4.  In  overruling  its  motion  for  a  new  trial ;  and, 

5.  In  sustaining  the  demurrer  to  the  fourth  paragraph 
of  its  answer. 

1.  In  the  first  paragraph  of  his  complaint,  the  appellee 
alleged,  in  substance,  that  at  the  May  election,  1873,  he 
was  duly  elected  city  marshal  for  said  City  of  Brazil,  for 
the  term  of  two  years  thence  next  ensuing,  and  that  he 
duly  qualified  and  entered  upon  the  discharge  of  his  duties 
(IS  such  ofiSlcer,  and  served  as  such  for  said  term  of  two 
years ;  that  during  his  said  official  term,  as  such  city 
marshal,  the  appellant  became  and  was  indebted  to  the 
appellee  in  the  sum  of  one  hundred  dollars  **  for  fees  in 
city  cases,  which  were  collected  and  appropriated  by  the 
police  officer  of  said  city,'*  with  the  appellant's  consent,  and 
in  the  further  sum  of  one  hundred  and  fifty  dollars  "  for 
boarding  and  furnishing  meals  to  the  prisoners  of  said 
city,  and  to  tramps  and  vagrants,  by  order  of  the  mayor 
and  authorities  of  said  citv,"  and  in  the  further  sum 
of  twenty  dollars,  "  for  killing  dogs,  and  hauling  and 
burying  the  carcasses  of  dead  animals  found  within  said 
city,  by  virtue  of  the  authority  of  the  mayor  and  common 
council  of  said  city,"  and  in  the  further  sum  of  eight 
hundred  dollars,  "  balance  on  salary  of  said  plaintiff,  as 
marshal  of  said  city,"  a  bill  of  particulars  of  which  was 
filed  with  and  made  part  of  said  paragraph ;  that,  before 
the  commencement  of  this  suit,  the  appellee  made  out,  and 
presented  to  the  common  council  of  said  city  while  in 
session,  an  itemized  account  of  said  indebtedness,  and  de- 
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manded  payment  thereof,  which  was  refused ;  and  that 
said  several  sums  were  due  and  unpaid.  Wherefore  the 
appellee  demanded  judgQient  for  one  thousand  dollars. 

T?he  first  alleged  error  presents  for  our  decision  this 
question :  Are  the  facts  stated  in  the  first  paragraph  of 
the  complaint,  of  which  we  have  just  given  a  complete 
summary,  sufiicient  to  constitute  a  cause  of  action,  in  favor 
of  the  appellee  and  against  the  appellant,  for  the  whole  or 
any  part  of  the  alleged  indebtedness  stated  therein  ?  If 
the  facts  alleged  in  regard  to  any  one  of  the  several  items 
charged  for  in  said  paragraph  are  sufficient  to  show  that 
the  appellant  is  indebted  to  the  appellee  on  account  of 
such  item,  then  the  court  did  not  err  in  overruling  the  de- 
murrer to  the  paragraph,  even  if  all  the  other  items  set 
forth  therein  were  and  are  improper  or  illegal  charges. 
In  the  first  paragraph  of  the  complaint,  it  was  not  alleged 
that  the  appellant  was  incorporated  under  any  special  act, 
providing  for  its  incorporation ;  but  in  such  a  case,  where 
a  city  is  a  party  to  a  suit,  it  will  be  presumed,  nothing 
appearing  to  the  contrary,  that  such  city  is  incorporated 
under  the  general  law  of  this  State  for  the  incorporation 
of  cities.     Lowrey  v.  The  City  of  Delphi,  55  Ind.  250. 

By  section  29  of  the  general  law  for  the  incorporation 
of  cities,,  approved  March  14th,  1867,  in  force  at  and  dur- 
ing the  time  the  appellee  was  marshal,  as  alleged,  of  the 
City  of  Brazil,  the  duties  and  powers  of  such  marshal  are 
declared  and  set  forth  with  much  particularity  and  clear- 
ness. 1  R.  S.  1876,  p.  279.  Under  the  law  the  compen- 
sation of  the  city  marshal,  for  the  discharge  of  his  official 
duties,  is  a  matter  entirely  under  the  control  and  within  the 
power  of  the  common  council  of  his  city.  There  is  no 
statutory  provision,  so  far  as  we  are  advised,  which  allows 
the  marshal  to  tax  any  fees  or  costs,  or  make  any  charges 
for  services  by  him  rendered  in  the  performance  of  any  of 
his  official  duties.  In  section  51  of  the  general  law  for  the 
incorporation  of  cities,  it  is  provided  that  "  The  common 
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council  shall,  within  one  month  after  the  annual  electioo 
in  each  year,  fix  the  salaries  of  all  the  officers  of  such  city, 
provided  for  in  this  act,  and  by  ordinance  provide  for  the 
payment  of  the  same ;  which  salaries  shall  be  paid  on  the 
1st  day  of  January,  April,  July  and  October  in  each  year, 
when  so  fixed,  and  shall  iiot  bo  increased  during  th^it 
year."    1  R.  S.  1876,  p.  287. 

In  so  far  as  the  marshal  is  concerned,  of  any  city  inoor* 
porated  under  the  general  law  of  this  State,  the  Legislature 
ha»  made  no  other  provision  for  his  compensation  or  sal* 
ury  than  such  as  i?  contained  in  said  section  51.  Bearing 
this  in  mind,  we  proceed  now  to  the  consideration  of  the 
several  items  sued  for  by  the  appellee  in  the  first  paragraph 
of  his  complaint.  In  the  first  of  these  items,  the  appellee 
alleged  that  the  appellant  was  indebted  to  him  in  the  sum 
of  $100  "for  fees  in  city  cases,  which  were  collected  and 
appropriated  by  the  police  officers  of  said  city  with  the 
consent  of  said  defendant."  This  is  all  that  the  appellee 
has  alleged  in  the  first  paragraph  of  his  complaint  in  rela- 
tion to  the  first  item  sued  for;  and  it  is  certain,  we  think, 
that  it  utterly  fails  to  show  that  the  appellant  was  in-* 
debted  to  the  appellee  in  the  sum  of  $100,  or  any  other 
sum, "  for  fees  in  city  cases."  As  we  have  already  said, 
the  appellee,  as  marshal,  was  not  entitled  under  the  law  to 
any  fees  in  city  cases  or  any  other  cases ;  and  if  fees  had 
been  taxed  and  collected  in  his  favor,  as  marshal,  he  had 
no  right  to  the  money  thus  collected,  and  therefore  no 
indebtedness  would  accrue  to  him  from  the  appellant  on 
account  of  such  fees,  or  on  account  of  the  collection  and 
appropriation  thereof  by  the  police  officers  of  the  appel- 
lant, with  its  consent. 

The  second  item  sued  for  by  the  appellee,  in  said  first 
paragraph  of  his  complaint,  was  the  sum  of  $150  "  for 
boarding  and  furnishing  meals  to  the  prisoners  of  said  city, 
and  to  tramps  and  vagabonds,  by  order  of  the  mayor*  and 
authorities  of  said  city."    In  regard  to  this  second  item, 
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nothiug  farther  was  alleged  by  the  appellee  than  what  we 
have  quoted  from  the  first  paragraph  of  his  complaint.  It 
seems  to  us,  that  this  allegation  was  not  sufficient  to  show 
that  the  appellant  was  indebted  to  the  appellee  in  the 
said  sum  of  $150,  or  any  part  thereof.  In  so  far  as  the 
'^  boarding  and  furnishing  meals  to  the  prisoners  of  said 
city  "  were  concerned,  it  was  provided  in  section  20  of  the 
geoergl  law  for  the  incorporation  of  cities,  that  such 
prisoners  should  be  committed  ''  to  the  workhouse  of  such 
city,  or,  if  such  city  has  no  workhouse,  then  to  the  county 
prison  of  the  county  in  which  such  city  is  situated  ;  "  and 
it  was  further  provided,  that  "  the  keeper  of  such  prison 
or  workhouse  shall  receive  for  the  keeping,  custody  and 
boarding  of  said  defendant  fifty  cents  per  day,  to  be  paid 
by  Budi  city  upon  the  presentation  of  an  itemized  account 
therefor."  1  R.  8.  1876,  p.  274.  The  appellee  failed  to  allege 
that  he  was  the  keeper  of  "  the  workhouse  of  such  city,' 
or,  if  the  appellant  had  no  workhouse,  of  "  the  county 
prison  of  the  county"  in  which  the  appellant  was  situate, 
at  and  during  the  time  he  was  '^  boarding  and  furnishing 
meals  to  the  prisoners  of  said  city,"  as  alleged ;  and  he 
also  failed  to  aver  that  the  appellant  had  neglected  or  re* 
fused  to  pay  such  indebtedness,  "  upon  the  presentation  of 
an  itemized  account  therefor." 

If  it  was  any  part  of  the  duties  of  the  appellee,  as  mar- 
shal of  the  City  of  Brazil,  to  do  and  perform  the  matters 
and  things  for  which  he  has  charged  the  appellant  in  the 
second  item  sued  for,  then  it  must  be  presumed  that  he 
was  fully  compensated  therefor  by  hi^  annual  salary,  as 
fixed  by  the  common  council,  under  the  law  ;  and  if,  on 
the  other  hand,  these  matters  and  things  were  outside  of 
his  official  duties,  as  marshal,  and  were  done  and  per- 
formed by  him,  **  by  order  of  the  mayor  and  authorities  of 
said  city,"  and  upon  a  contract  or  an  agreement,  express 
or  implied,  with  the  appellant,  that  he  should  be  compen- 
sated therefor,  without  regard  or  in  addition  to  his  said 
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annual  salary,  then  such  contract  or  agreement  would  con- 
travene the  provisions  of  section  52  ot*  the  general  law  for 
the  incorporation  of  cities,  and,  for  this  reason,  would  be 
null  and  void.  In  said  section  52,  it  is  provided  as 
follows : 

"  No  member  of  the  common  council,  or  other  officer 
of  such  city,  shall,  either  directly  or  indirectly  be  a 
party  to  or  in  manner  interested  in  any  contractor  agree- 
ment with  such  city  for  any  matter,  cause  or  thing  by 
which  any  liability  or  indebtedness  is  in  any  way  or  man- 
ner created  against  such  city ;  and  if  any  contract  should 
be  made  in  contravention  of  the  foregoing  provisions,  the 
same  shall  be  null  and  void."     1  R.  S.  1876,  p.  288. 

"  The  foregoing  provisions,"  it  seems  to  us  are  entirely 
too  plain  for  misunderstanding  or  misconstruction.  By 
the  plain  letter  of  the  statute,  if  the  appellee,  when  he  was 
the  appellant's  marshal,  boarded  and  furnished  meals  '*  to 
the  prisoners  of  said  city,  and  to  tramps  and  vagabonds, 
by  order  of  the  mayor  and  authorities  of  said  city,"  under 
a  contract  or  agreement,  express  or  implied,  with  the  ap- 
pellant, by  which  any  liability  or  indebtedness  was  created 
against  the  appellant,  such  contract  or  agreement  waa, 
beyond  all  doubt,  in  direct  contravention  of  the  statutory 
provisions  above  quoted,  and  was  therefore  "null  and 
void."  It  follows,  therefore,  that  the  facts  alleged  by  the 
appellee,  in  relation  to  the  said  second  item  of  indebted- 
ness sued  for  by  him  in  the  first  paragraph  of  his  com- 
plaint, were  not  sufficient  to  constitute  a  cause  of  action 
therefor  in  his  favor  and  against  the  said  appellant. 

What  we  have  said  in  regard  to  the  second  item  will 
apply  with  equal  force  to  the  third  item  of  indebtedness, 
sued  for  in  said  first  paragraph  of  the  complaint,  namely, 
twenty  dollars  "  for  killing  dogs,  and  hauling  and  burying 
the  carcasses  of  dead  animals  found  within  said  city,  by 
virtue  ot  the  authority  of  the  mayor  and  common  council 
of  said  city."     If  the  matters   charged  for  in   this  third 
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item  were  any  part  of  his  official  duties,  as  the  marshal  of 
the  appellant,  then  it  must  be  presumed  that  the  appellee 
was  paid  therefor  by  his  annual  salary;  but  if  those 
matters  were  outside  of  his  official  duties,  as  marshal,  and 
were  done  under  an  agreement,  express  or  implied,  that 
he  was  to  be  paid  therefor  in  addition  to  his  salary,  then 
such  an  agreement  was  null  and  void  and  cannot  be  en- 
forced. 

The  last  item  sued  for  in  the  first  paragraph  of  the 
complaint  was  the  sum  of  $800,  "  balance  on  salary  of 
said  plaintiff,  as  marshal  of  said  city."  In  the  bill  of  par- 
ticulars filed  with  said  paragraph,  all  that  is  said  about  the 
said  last  item  is  contained  in  the  following  words  and 
figures,  to  wit :  "  Due  me  on  salary,  $716.00."  It  seems  to 
us  that  the  facts  alleged  by  the  appellee,  either  in  the  said 
first  paragraph  of  his  complaint  or  in  his  bill  of  particu- 
lars therewith  filed,  were  clearly  insufficient  to  show  any 
cause  of  action  in  his  favor  and  against  the  appellant,  for 
the  recovery  of  the  said  last  item  sued  for,  or  any  part 
thereof.  We  have  already  seen  that,  under  section  51  of 
the  general  law  for  the  incorporation  of  cities,  the  salaries 
of  all  city  officers  must  be  fixed  by  ordinance  by  the  com- 
mon council  of  the  city.  In  the  absence  of  any  averment 
to  the  contrary,  it  may  be  assumed  that  the  appellant's 
common  council,  in  compliance  with  their  statutory  duties, 
had  by  ordinance  fixed  the  salaries  of  all  the  appellant's  offi- 
cers, including  its  marshal ;  and,  in  that  event,  it  is  certain 
that  a  copy  of  such  ordinance,  or  at  least  of  so  much 
thereof  as  related  to  the  marshal's  salary,  ought  to  have  been 
filed  with  or  set  out  in  the  said  first  paragraph  of  the  appel- 
lee's complaint.  The  City  of  Terre  Haute  v.  Lake,  43  Ind. 
480.  In  1  Dillon  Municipal  Corporations,  sec.  169,  it  is  said : 
«'  There  is  no  such  implied  obligation  on  the  part  of  munic- 
ipal corporations,  and  no  such  relation  between  them  and 
officers  which  they  are  required  by  law  to  elect,  as  will 
oblige  them  to  make  compensation  to  such  officers,  unless 
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the  right  to  it  ia  expressly  given  by  law,  ordinance,  or 
by  coutract.  Officers  of  a  niuuicipal  corporation  are 
deemed  to  have  accepted  their  offices  with  knowledge  of, 
and  with  reference  to,  the  provisions  of  the  charter  or  in- 
corporating statute  relating  to  the  services  which  they 
may  be  called  upon  to  render,  and  the  compensation  pix)- 
vided  therefor.  Aside  from  these,  or  same  proper  by-law, 
there  is  no  implied  assumpsit  on  the  part  of  the  corpora- 
tion with  respect  to  the  services  of  its  officers." 

Here  lies  the  difficulty  with  the  first  pai*agraph  of  appel- 
lee's complaint,  in  so  far  as  it  relates  to  the  balance  on  his 
6alar3\  lie  sues  therefor  in  indebitatus  assumpsity  as  upon 
an  implied  contract,  and  there  was  no  such  contract. 

Our  conclusion  is,  that  the  first  paragraph  of  the  coni^ 
plaint  did  not  state  facts  sufficient,  as  to  any  of  the  items 
sued  for  therein,  to  constitute  a  cause  of  action,  and  that 
the  appeIlant*B  demurrer  thereto  ought  to  have  been  sus- 
tained. 

In  the  second  paragraph  of  his  complaint,  the  appellee 
sued  only  to  recover  a  balance  of  $720,  alleged  to  be  due 
him  on  hie  salary  from  the  appellant,  as  its  marshal.  It 
was  alleged  in  this  paragraph,  that,  at  the  May  election,  1878, 
the  appellee  was  duly  elected  marshal  of  said  city  for  the 
term  of  two  years ;  that  he  qualified  as  such  marshal  and 
entered  upon  the  discharge  of  the  duties  of  the  office,  and 
that  he  served  as  such  raarahal  for  said  term  of  two  ye^rs ; 
that  within  one  month  aft^r  said  election,  to  wit,  on  the 
5th  day  of  June,  1873,  the  common  council  of  the  appellant, 
by  an  ordinance  then  passed,  fixed  the  salaries  of  the 
officers  of  said  city,  for  the  year  commencing  May  6th, 
1878 ;  that,  by  section  B  of  said  ordinance,  it  was  provided 
that  "  city  marshal  shall  receive  the  sum  of  two  dollars  per 
day,  to  be  paid  out  of  the  city  treasury,  for  the  year  com- 
mencing May  6th,  1878  ;  "  that  afterward,  on  the  6th  day 
of  November,  1878,  the  appellant's  common  council,  by 
another  ordinance  then   passed,  attempted  to   amend  said 
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section  6  of  the  former  ordinance,  and  without  the  ap- 
pellee's consent  or  acquiescence,  and  against  his  protest  and 
objection,  provided  in  such  amended  section  that  "the  city 
marshal  shall  receive  the  sum  of  twenty  dollars  per  month, 
to  be  paid  out  of  the  city  treasury,  for  the  year  ending 
May  6th,  1874 ; "  that,  after  the  passage  of  said  amended 
ordinance,  the  appellant  by  its  proper  officers  refused  to 
pay  the  appellee,  for  his  services  as  such  marshal  during 
the  remainder  of  his  said  term  of  office,  iiy  larger  salary 
than  twenty  dollars  per  month ;  that  the  appellee  con- 
tinued to  serve  as  such  marshal  for  the  residue  of  his  said 
term,  and,  when  each  quarter's  salary  became  due,  he  de- 
manded of  the  appellant,  through  its  proper  officers,  pay- 
ment thereof  at  (2.00  per  day  as  fixed  by  said  first  ordi- 
nance, which  sums  the  appellant  then  and  since  had  re- 
fused to  pay  ;  that,  during  said  term  of  office,  the  said  two 
ordinances  were  all  that  were  passed  by  the  appellant's 
commou  council,  in  relation  to  his  salary  as  such  city 
marshal ;  that,  during  the  last  eighteen  months  of  his  said 
term,  the  appellee  had  received  only  $20  per  month  of 
salary,  instead  of  $60  per  month,  which  he  was  justly  en- 
titled to  under  the  first  ordinance,  leaving  due  him  and 
unpaid,  of  his  said  salary,  $40  per  month,  or  an  aggregate 
sum  of  (720 ;  and  that  he  had  never  at  any  time  or  in  any 
way  agreed  to  such  reduction  of  his  salary.  Copies  of  the 
two  ordinances  were  filed  with  the  second  paragraph  of 
the  complaint. 

Two  questions  are  presented  for  decision  by  the  alleged 
error  of  the  court,  in  overruling  the  appellant's  demuiTer 
to  this  second  paragraph  of  appellee's   complaint,  namely  : 

1.  Had  the  appellant's  common  council  the  power  to 
diminish  or  reduce  the  salary  of  the  appellee  as  marshal  ? 

2.  Conceding  the  power,  were  the  common  council 
limited  or  restricted  in  the  exercise  of  such  power  ? 

In  section  51  of  the  general  law  for  the  incorporation  of 
cities,  under  which  the  appellant  was'  incorporated,  the 
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common  council  were  clothed  with  the  power  to  *'  fix  the 
salaries  of  all  the  officers  of  such  city ; "  and  it  is  provided 
that  the  common  council  shall  fix  such  salaries  "  within 
one  month  after  the  annual  election  in  each  year."  It 
was  further  provided  in  said  section,  that,  "  when  so  fixefd,'* 
such  salaries  "  shall  not  be  increased  during  that  year." 
It  will  be  observed  that  the  law  contains  no  provision 
whatever  in  relation  to  diminution  or  reduction  of  the  sala- 
ries of  city  officers,  but  is  entirely  silent  on  that  subject. 
The  legislation  of  this  State  in  regard  to  the  salaries  of 
city  officers  and  the  power  of  the  common  council  over 
the  subject  has  changed  materially  and  rather  singularly 
within  the  last  thirty  years.  In  section  75  of  *' An  act  for 
the  incorporation  of  cities,"  approved  June  18th,  1852, 
which  was  the  first  general  law  of  the  State  for  the  incor- 
poration of  cities,  it  was  provided  that  the  salary  of  a  city 
officer  *•'  shall  not  be  diminished  during  the  term  of  the 
then  incumbent;"  while  the  act  contained  no  provision  in 
regard  to  the  increase  of  such  salary.  1  R.  S.  1852,  p.  219. 
This  section  75  was  substantially  re-enacted  in  the  30th 
clause  of  section  35  of  the  general  law  for  the  incorpora- 
tion of  cities,  approved  March  9th,  1857.  1  G.  &.  H., 
p.  225.  In  the  29th  clause  of  section  34  of  an  act  provid-. 
ing  for  the  incorporation  of  cities,  approved  December 
20th,  1865,  it  was  provided  that  "  The  common  council 
shall,  in  their  by-laws,  provide  for  the  compensation  of  all 
city  officers  at  their  first  meeting,  or  within  one  month 
after  their  election,  and  annually  thereafter."  Acts  1865, 
Spec.  Sess.,  p.  17.  It  will  be  observed  that  the  prohibition 
against  the  diminution  of  the  salary  of  any  city  officer 
*'  during  the  term  of  the  then  incumbent,"  contained  in 
the  prior  acts  of  1852  and  1857,  was  entirely  omitted  from 
the  act  of  December,  20th,  1865,  and  that  this  latter  act 
was  silent  on  the  subject  of  increasing  such  salaries.  On 
March  14th,  1867,  the  general  law  now  in  force  was  ap- 
proved, for  the  incorporation  of  cities  and  repealing  all 
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prior  general  laws  on  that  subject;  in  section  51  of  which 
act,  as  we  have  seen,  is  a  prohibition  against  any  increase 
of  salary  of  the  city  officers,  when  "  fixed  during  that 
vear." 

What  was  the  legislative  intention  in  making  such  a 
change  in   the   law    in   relation   to  the  salaries   of  city 
officers  ?     It  is  easy  enough  to  understand  why  the  Legis- 
lature should  provide  that  the  common  council  should  not 
be  authorized  to  increase  the  salaries  of  city  officers.     But 
the  action   of  the   law-making  power,   in    repealing  the 
statutory  provisions  which  prohibited  the  common  council 
from  diminishing  the  salary  of  a  city  officer  "  during  the 
term  of  the  then  incumbent,"  can  only  be  explained  and 
understood   upon  the  hypothesis  that  the   Legislature  in- 
tended thereby  to  remove  all   restrictions  and   limitations 
upon  the   right  and  power  of  the   common   council   to 
diminish  and  reduce  the  salary  of  any  city  officer,  at  any 
time  and  to  any  amount,  within  their  discretion.     It  seems 
to  us  that  this  was  the  legislative  intention  and   meaning 
in  the  enactment  of  the  law  now  in  force,  and  in  the  re- 
peal of    all  prior  legislation  on  the  subject  now  under 
consideration.      It  will   not  do  to  say,   we   think,  that, 
although  the  common  council   have  the  right  and   power, 
as  they  certainly  have,  to  diminish  and  reduce  the  salaries 
of  city  officers,   yet   they  must   exercise   such  right   and 
power  "  within  one  month  after  the  annual  election  in  each 
year,  or  not  at  all.    For  such  a  construction  would   prac- 
tically defeat  the  whole  scope,  purpose  and   intention  of 
the  legislation  bearing  upon  the  power  of  the  common 
council  to  diminish  or  reduce  the  salaries  of  city  officers. 
Under  the  statute,  the  common   council   are  allowed  one 
month  to  "  fix  the  salaries  of  all  the  officers  of  such  city ; " 
and  if,  within  the  same  month,  they  should  be  required  to 
diminish  or  reduce  the  salaries,  "  when  so  fixed,"  the  re- 
salt  would  be  that  the  power  to  diminish  or  reduce  would 
exist  only  in  the  name. 
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In  1  Dillon  Municipal  Corporations,  p.  288,  sec.  170,  it  wae 
said  :  "A  municipal  corporation  may,  unless  restrained  by 
charter,  or  unless  the  employment  is  in  the  nature  of  a  con- 
tract, reduce  or  otherwise  regulate  the  salaries  and  fees  of  its 
oflBcers,  according  to  its  view  of  expediency  and  right." 
Again,  on  the  same  page  of  the  same  excellent  treatise,  it  is 
further  said  :  "  Although  an  officer  may  be  elected  or  ap* 
pointed  for  a  fixed  period,  yet  where  he  is  not  bound,  and 
cannot  be  compelled  to  serve  for  the  whole  time,  such 
election  or  appointment  cannot  be  considered  a  contract  to 
hire  for  a  stipulated  term.  Ordinances  fixing  salaries  are 
not  in  the  nature  of  contracts  with  officers."  In  the  case  of 
Coffin  V.  The  State^  ex  rel.  Norton^  7  Ind.  157,  Perkins,  J., 
speaking  for  this  court,  said :  "  Offices  are  not  regarded,  in 
this  country,  as  grants  or  contracts,  the  obligation  of 
whicVi  can  not  be  impaired;  but  rather  as  trusts  or 
agencies." 

Looking  to  the  general  laws  for  the  incorporation  of 
cities,  under  which  nearly  all  of  the  numerous  cities  of 
this  State  have  been  and  are  incorporated,  and  comparing 
the  present  with  the  past  general  laws  for  that  purpose, 
with  especial  reference  to  the  powers  conferred,  from  time 
to  time,  upon  the  common  councils  of  such  cities,  over  the 
subject  of  the  salaries  of  city  officers,  it  has  seemed  to  us 
that  the  intention  of  the  Legislature,  in  the  enactment  of 
the  present  law,  was  to  clothe  the  common  councils  of  such 
cities  with  full  power  over  the  salaries  of  city  officers,  with 
no  restrictions  or  limitations  on  the  exercise  of  such  power, 
except  such  as  are  specifically  mentioned  in  the  statute. 
We  think,  therefore,  that  the  appellant's  common  council, 
in  the  exercise  of  their  discretion,  had  the  power  under 
the  law  to  reduce  the  salary  of  the  appellee,  as  marshal,  in 
the  manner  and  at  the  time  it  was  done,  as  alleged.  This 
view  of  the  question  brings  us  to  decide,  as  we  do,  that  the 
court  erred  in  overruling  the  appellant's  demurrer  to  the 
second  paragraph  of  the  appellee's  complaint. 
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Our  conclusion  in  regard  the  insufficiency  ot  both  the 
paragraphs  of  the  complaint  renders  it  wholly  unnecessary 
for  us  to  consider  or  decide  any  of  the  questions  arising 
under  the  other  alleged  errors. 

The  judgment  is  reversed,  at  the  appellee's  costs,  and 
the  cause  is  remanded  with  instructions  to  sustain  the  ap- 
pellant's  demurrers  to  each  of  the  paragraphs  of  the  com- 
plaint, and  for  further  proceedings  not  inconsistent  with 
this  opinion. 
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QvAXDXAS. — ApplieaUon  to  Sell  Real  Estate. — Additional  Bond. — A  bond 
giTen  by  a  guardian  upon  bia  application  to  sell  real  estate  of  bis  ward 
vill  be  good  wbatevermay  be  the  terms  of  sale  afterward  legally  provid- 
ed for  by  tbe  order  of  tbe  court,  as  such  terms  constitute  no  part  of  the 
contract  evidenced  by  the  bond. 

SiMX. — Changing  Terms  of  Sale. — The  coiM  may,  in  its  discretion,  alter  the 
terms  of  the  sale  after  having  fixed  them,  without  impairing  the  obliga- 
tion of  the  bond. 

Sahi. — Defect  in  Condition  of  Bond  Cured  by  Statute. — "Where  such  bond  is 
not  in  terms  conditioned  for  "the  faithful  payment,  and  accounting  for, 
of  all  moneys  arising  fVom  such  sale  according  to  law,"  as  is  required  by 
section  18  of  the  statute  relating  to  guardian  and  ward,  2  R.  S.  1876,  p. 
595,  it  is  not  void,  but  it  is  given  the  same  effect  by  section  5  of  said  stat- 
ute as  if  it  contained  the  proper  condition. 

Prom  the  Marion  Circuit  Court. 

G.  T,  Porter^  for  appellants. 
W.  TT.  Woollen^  for  appellee. 

WoRDBN,  J. — This  was  an  action  hy  the  State,  upon  the 
relation  of  Mary  L.  McDowell,  against  David  Stevenson 
and  Joshua  M.  "W.  Langsdale,  upon  the  hond  of  Steven- 
son, with  Langsdale  as  his  surety  thereon,  as  guardian  of 
Vol.  LXIX.— n 
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Emma  A.  Stevenson  and  Mary  L.  Stevenson,  now  Mary  L. 
McDowell,  given  by  the  guardian  upon  his  application  for 
an  order  to  sell  real  estate  of  his  wai^ds.  Breaches  were 
assigned.     Judgment  for  the  plaintiflEl 

No  point  is  presented  by  the  record  except  as  to  the 
sufficiency  of  the  complaint  on  a  motion  in  arrest  of  judg- 
ment. 

The  complaint  shows  that  on  January  15th,  1870,  Ste^ 
venson,  as  such  guardian,  filed  his  petition  in  the  Court  of 
Common  Pleas  of  Marion  county  for  an  order  for  the  sale 
of  certain  real  estate  of  his  wards ;  that  on  the  same  day 
appraisers  were  appointed  by  the  court  to  appraise  the 
land,  who  on  the  same  day  returned  their  appraisement 
into  court,  and  the  court  then  required  the  guardian  to  file 
a  bond  in  double  the  appraised  value  of  the  real  estate  to 
be  sold. 

A  bond  with  surety  was  accordingly  given  and  ap- 
proved  by  the  court ;  but  not  the  bond  in  suit.  The  court 
thereupon  ordered  the  guardian  to  sell  the  real  estate  at 
private  sale,  but  not  for  less  than  the  appraised  value. 

Afterward,  on  the  application  of  the  surety  on  the  bond 
above  mentioned,  he  was  discharged  from  any  further  lia- 
bility thereon ;  and  the  court  ordered  the  guardian  to  file 
anotherbond^and  the  guard!  an  accordingly  filed  the  bond  ia 
suit,  dated  February  14th,  1870,  which  was  approved  by  the 
court.  On  the  day  last  above  mentioned,  the  guardian  filed 
his  report,  showing  that  he  had  sold  the  property  in  ac- 
cordance with  the  order  of  the  court;  and  on  the  next  day 
he  reported  that  the  purchaser  had  failed  and  refused  to 
perfect  the  purchase,  and  asked  an  order  for  the  sale  of  the 
property  at  public  auction,  in  accordance  with  the  statute. 
Th^t  the  court  thereupon  ordered'  the  land  to  be  sold  at 
public  auction  for  not  less  than  two-thirds  of  the  appraised 
value,  one-fourth  of  the  purchase-money  to  be  paid  down, 
and  the  residue  in  three  equal  annual  payments,  to  be 
secured  by  notes  and  mortgage  on  the   property.     The 
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sale  was  made  under  this  order  and  confirmed  by  the  court, 
and  the  purchase-money  paid  to  the  guardian ;  and  this 
action  was  brought  to  recover  the  portion  of  the  money 
thus  received  by  the  guardian,  to  which  the  relatrix  is  en* 
titled. 

The  chief  objection  urged  to  the  complaint,  as  we  uuder^* 
stand  the  brief  of  counsel  for  the  appellant,  is,  that  the 
court,  after  the  execution  of  the  bond  in  suit,  changed  the 
terms  of  the  order  for  the  sale  of  the  property,  and  directed 
a  sale,  not  for  cash  down  at  private  sale,  as  previously 
ordered,  but  at  public  auction,  and  to  a  large  extent  on 
time.  It  is  urged  that  the  case  depended  "  upon  the  old, 
thoroughly  established  principle  of  law,  that,  where  the 
terms  of  the  contract  are  afterward  changed  without  the 
consent  of  the  surety,  he  is  discharged.  "When  the  terms 
of  the  order  were  changed,  the  bond  was  vacated,  as  to  the 
surety  at  least." 

We  are  of  opinion  that  the  principle  of  law  suggested 
has  no  application  to  the  case.  The  terms  of  the  sale,  as 
fixed  by  the  first  order  of  the  court,  constituted  no  part  of 
the  contract  evidenced  by  the  bond ;  and  the  changing  of 
the  order  as  to  the  terms  of  the  sale  did  not  in  the  least 
change  the  obligation  of  the  bond.  The  law  contemplates 
the  filing  and  approval  of  the  bond  before  any  sale  is  or- 
dered; and,  when  the  bond  is  filed  and  approved,  the  court 
orders  the  sale  and  provides  for  the  terms  thereof.  2  B* 
S.  1876,  pp.  595,  596,  sees.  18, 19. 

It  is  thus  apparent  that  no  particular  terms  of  sale  can 
be  regarded  as  contemplated  by  the  bond,  for  the  terms  of 
the  sale  are  not  fixed  until  after  the  bond  is  executed  and 
approved.  The  bond,  therefore,  will  be  good,  whatever 
may  be  the  terms  of  sale  afterward  legally  provided  for 
by  the  order  of  the  court.  And  we  do  not  doubt  that  the 
court  may,  ki  its  discretion,  alter  the  terms  of  the  sale 
after  having  fixed  them,  without  in  the  slightest  degree 
impairing  the  obligation  of  the  bond. 
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The  bond  in  this  case  was  not  in  terms  conditioned  for 
**  the  faithful  payment,  and  accounting  for,  of  all  moneys 
arising  from  such  sale  according  to  law,*'  as  is  required  by 
the  18th  section  of  the  statute  above  cited.  But  the  5th 
section  of  the  same  statute  gives  the  bond  the  same  effect 
as  if  it  had  contained  the  proper  condition. 

The  complaint,  in  our  opinion,  was  good. 

The  judgment  below  is  affirmed,  with  costs  and  tHree 
per  cent,  damages. 

Petition  for  a  rehearing  oyemiled. 
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Administrator.^  Selling  Land  of  Decedent  io  Hirngelf. — Avoidanee  of  Sale 
by  Heirs. — If  an  administrator,  by  order  of  court,  sell  the  lands  of  the 
deceased,  as  such  administrator,  to  himself  as  an  individual,  either 
directly  or  indirectly  through  a  third  person,  he  can  not  hold  the  title 
thereto  a^cainst  the  heirs  of  the  deceased,  if  they  take  the  proper  steps  to 
avoid  it. 

8amk. — Stteh  Sale  Ckmstruetive  Fraud. — The  question  in  such  case  is  not  one 
of  fraud  in  fact,  or  actual  fraud  ;  such  a  sale  is  itself  a  fraud  in  law,  or 
constructive  fraud,  which  the  law  will  not  uphold,  whatever  may  have 
been  the  motive  in  making  it. 

Sams. — Lapse  of  Time, — Statute  of  Limitations, — When  lapse  of  time  is 
relied  upon  as  a  defence  in  an  action  of  this  kind,  it  must  generally,  under 
our  code  of  procedure,  be  pleaded  and  based  upon  some  statute  of  limita- 
tions. Upon  general  principles,  the  time  elapsed  is  not  material  to  this 
case. 

IirsTRUCTiOK. — Assumption  of  Fact. — An  instruction  beginning,  "  If,  at  or 
before  the  administrator's  sale  of  the  lands  in  question,"  etc.,  is  hypothet- 
ical, and  not  open  to  the  objection  that  it  assumes  the  administrator's  sale 
as  a  fact  proved. 

Sams. — A  defendant  can  not  complain  of  an  instruction  upon  the  ground 
that  it  assumes  a  certain  thing  as  a  fhct  proved  when  his  case  depends  up> 
on  the  existence  of  such  fact. 

Plbadino. —  What  Plaintiff  is  Bound  to  Prove, — It  is  not  true,  as  a  general 
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rule,  that  a  plaintiiT  is  bound  to  prove  all  the  allegations  in  hia  complaint ; 
but,  when  his  complaint  is  denied,  he  is  only  bound  to  prove  all  the  aver, 
ments  therein  which  are  necessary  to  his  recovery. 

From  the  Tippecanoe  Circuit  Court. 

Jf.  Jones  and  J.  L.  MiUer,  for  appellants. 

i2.  C.  Gregory  and  W.  B.  Gregory,  for  appellees. 

BiDDLEy  J. — Thisaction  was  commenced  in  the  Benton  Cir- 
cuit Court,  bj  the  appellees  against  the  appellants,  to  re- 
cover title  to  forty  acres  of  land  in  Benton  county.  The 
venue  was  changed  to  the  Tippecanoe  Circuit  Court. 

The  complaint  alleges  that  on  the  18th  day  of  February, 
1867,  Charles  Wattles  departed  this  life  intestate,  leaving 
the  plaintiffs  him  surviving,  as  his  sole  and  only  heirs  at 
law,  the  said  Leah  being  his  widow,  and  the  other  defend- 
ants   his    children ;     that    on  the  28th  day  of  February, 
1867,    the    appellant    John    E.    Morgan    was   appointed 
his    administrator,   by    the    Common    Pleas    Court     of 
Benton     county;      that     said      Charles      Wattles     died 
seized  of  certain    lands    in    Warren    and  Benton   coun- 
ties;   that    there  was  a  petition  filed  by     the    plaintiff 
Leah  Wattles,  against  the  other  plaintiffs,  to    have   her 
third   set  off  to  her,   and  that,  by  decree  of  said   court, 
certain  parts  of  the  real  estate  of  decedent  were   set  off 
to  her  in  fee  as  her  part  of  the  lands  of  said  decedent, 
as  his  widow ;   that  said  appellant  Morgan  as  such  ad- 
ministrator, at  the  August  term    of  the  Common  Pleas 
Court  of  Benton  county,  procured  an  order  and  decree  of 
said  court  to  sell  the  residue  of  said  decedent's  real  estate 
not  set  off  to  his  said  widow,  to  pay  debts  of  said  decedent, 
and,  by  order  and  decree  of  said  court,  proceeded  to  sell 
said  decedent's  real  estate,  and  that  said  Morgan  combined 
and  confederated  with  the  appellant  Theopbilus  Stemble, 
fraudulently  and  in  violation  of  his  duties  as  such  adminis- 
trator, as  aforesaid,  procured  the  said  Stemble  to  purchase 
at  said  administrator's  sale,  so  ordered  by  said  court,  for 
and  on  account  of  the  said  John  E.  Morgan,  and  for  his 
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use  and  benefit,  the  north-west  quarter  of  section  26,  town- 
ship 24  north,  of  range  8  west,  and  tha.t  this  sale  and 
purchase  were  made  by  appellant  Morgan  while  he  was 
acting  as  administrator  of  the  estate  of  Charles  Wattles, 
deceased,  and  in  violation  of  his  trust  charging  that  this 
was  accomplished  by  fraud  and  corruption,  and  was  there- 
fore void. 

As  no  question  was  made  in  the  brief  of  appellants'  coun- 
sel  as  to  the  sufficiency  of  the  complaint,  we  need  not  state 
it  any  more  particularly  than  to  show  the  character  of  the 
controversy,  as  above. 

The  answer  to  the  complaint  is  in  two  paragraphs : 

1.  In  denial; 

2.  In  confession  and  avoidance. 
Beply  and  issue. 

Several  demurrers  were  filed  and  motions  to  strike  out 
ibade,  which  were  overruled ;  but,  as  they  have  not  been 
discussed,  we  do  not  state  them. 

Trial  by  jury;  general  verdict  for  the.  plaintifis.  The 
jury  also  found,  by  answers  to  special  interrogatories,  the 
amount  due  to  Morgan  as  a  return  of  the  purchase-money, 
which  was  paid  into  court  for  his  benefit. 

Motion  for  a  new  trial  overruled;  exceptions;  judg- 
ment ;  appeal. 

All  the  questions  argued  by  appellants  arise  under  the 
motion  for  a  new  trial. 

1.  The  appellants  discuss  at  length  the  general  princi* 
pies  which  they  claim  should  govern  the  case,  namely, 
that  fraud  is  never  presumed,  but  must  be  proved ;  that 
the  facts  which  constitute  the  fraud  must  be  conclusively 
established ;  that  circumstances  of  mere  suspicion  will  not 
warrant  the  conclusion  of  fraud  ;  that,  in  case  of  construc- 
tive fraud,  such  as  between  trustee  and  ceMui  que.  trust, 
parol  evidence  should  not  be  regarded  with  favor,  and  the 
court  should  not  act  upon  it  unless  it  is  strong  and  conclu- 
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sive ;  and  that,  in  ca&es  charging  fraud,  it  must  be  shown 
that  the  party  sought  his  remedy  without  delay. 

We  think  the  following  rules  govern  cases  of  this  kind : 
If  an  administrator,  by  order  of  court,  sell  the  lauds  of 
the  deceased,  as  such  administrator,  to  himself  as  an  indi- 
vidual, either  directly  or  indirectly  through  a  third  person, 
he  can  not  hold  the  title  thereto  against  the  heirs  of  the 
deceased,  if  they  take  proper  steps  to  avoid  it.  The  ques- 
tion is  not  one  of  fraud  in  fact,  or  actual  fraud ;  such  a  sale 
is  itself  a  fraud  in  law,  or  constructive  fraud,  which  the 
law  will  not  uphold,  whatever  may  have  been  the  motive 
in  making  it.  The  principle  is  founded  in  the  doctrine  of 
trusts,  namely,  that  a  trustee,  as  a  trustee,  can  not  sell  the 
property  he  holds  in  trust  to  himself  as  an  individual,  either 
directly  or  indirectly,  and  profit  thereby,  as  against  the 
cestui  que  trust.  As  to  seeking  the  remedy  without  delay :  , 
When  lapse  of  time  is  relied  upon  as  a  defence,  in  an  ac- 
tion of  this  kind,  it  must  generally,  under  our  code  of  pro- 
cedure, be  pleaded,  and  based  upon  some  statute  of  limi- 
tations. Ill  this  case  no  statute  of  limitations  is  pleaded, 
and,  upon  general  principles,  we  think  the  time  elapsed  is 
not  material  to  the  case.  Potter  v.  Smithy  36  lud.  231 ; 
Brackenridge  v.  Holland^  2  Blackf.  877 ;  Sturdevant  v.  Pikey 
1  Lid.  277 ;  Skaio  v.  Swift,  1  Ind.  565 ;  Martin  v.  Wyncoop,  12 
Ind.  266 ;  Rice  v.  Cleghom,  21  Ind.  80. 

2.  The  appellants  objected  to  a  portion  of  the  testimony 
of  Jerome  B.  Wattles,  but  we  find  no  exception  to  the 
ruling  of  the  court,  upon  the  objection,  in  the  record,  nor 
can  we  see  any  objection  to  it  in  this  case. 

3.  The  court  gave  to  the  jury  the  following  instruc- 
tion : 

"  1.  If,  at  or  before  the  administrator's  sale  of  the  lands 
in  question,  there  was  an  agreement  or  understanding 
between  Stemble  and  defendant  Morgan,  he  being  at  the 
time  administrator  of  the  estate  of  Charles  Wattles,  de- 
ceased, that  said  Stemble  should  purchase  said  land  at  said 
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adminifitrator's  sale,  and  said  Morgan  would  thereafter 
furnish  a  purchaser  for  the  same,  and  that  said  Stemhle, 
pursuant  to  said  understanding,  did  purchase  said  land, 
and  that  thereafter  said  Stemhle  sold  and  conveyed  said 
land  to  said  Morgan,  both  acting  upon  said  original  under- 
standing, then  said  Morgan  holds  said  land  in  trust  for  the 
plaintiffs,  and  you  shall  find  for  the  plaintiff." 

The  argument  of  the  appellants  against  the  above  in- 
struction is  as  follows : 

"  The  first  instruction  we  think  wrong,  in  assuming  that 
an  administrator's  sale  or  an  order  of  court  had  been  made 
to  sell  said  lands,  as  there  was  no  proof  whatever  on  that 
question,  and  it  was  as  necessary  a  fact  for  the  plaintiff  to 
prove  that  Morgan  was  administrator  of  "Wattles,  and  as 
such  administrator  sold  the  land  by  order  of  court,  as  it 
was  to  prove  the  heirship  of  the  Wattles,  none  of  which 
were  even  attempted  to  be  proven,  and,  the  general  denial 
being  in,  it  required  the  plaintiff  to  prove  all  the  allegations 
of  their  complaint.  This  instruction  virtually  takes  from 
the  jury  the  determination  of  the  fact  as  to  whether  Morgan 
was  administrator  or  sold  the  lands  in  question  as  such  ad- 
ministrator. We  think  the  instruction  wrong  in  stating 
the  law  to  be,  if  Stemble  purchased  the  land  by  agreement 
or  understanding,  at  or  before  the  sale,  that  Morgan  would 
furnish  Stemble  a  purchaser  for  the  land,  and  that  Morgan 
thereafter  became  the  purchaser  of  said  lands  from  Stemble, 
in  pursuance  of  said  understanding,  is  not  the  law  of  this 
case,  unless  it  was  the  purpose  of  Morgan  and  Stemble,  at 
the  time  of  said  sale,  that  said  Morgan  should  himself  be- 
come the  purchaser." 

This  instruction  does  not  seem  to  us  to  be  open  to  the 
objection  taken  against  it.  It  speaks  of  the  sale  as  "  the 
administrator's  sale  of  the  lands  in  question,"  and  puts  the 
case  hypothetically  by  the  word  "  If"  in  the  beginning  of 
the  instruction.  And,  if  the  instruction  had  Q^ssumed  the 
administrator's  sale  as  a  fact  proved,  we  do  not  see  upon 
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what  ground  the  appellants  could  complain  of  it;  for, 
unless  it  was  proved  or  admitted,  there  could  be  no  case  in 
their  favor.  Stemble's  title  to  the  land  depended  on  the 
administrator's  sale,  and  Morgan's  title  upon  Stemble's  ;  if, 
therefore,  there  had  been  no  administrator's  sale,  Morgan 
oould  have  had  no  title.  It  is  not  true,  as  a  general  rule, 
that  a  plaintiff  is  bound  to  prove  all  the  allegations  in  his 
complaint ;  indeed,  it  is  seldom,  if  ever,  true  in  that  sense. 
A  plaintiff  is  seldom  bound  to  prove  negations,  though  fre- 
quently bound  to  allege  them ;  and  he  is  not  bound  to 
prove  what  goes  merely  to  the  support  of  the  defence, 
and  is  seldom  required  to  prove  what  opposes  the  defence, 
until  the  defendant  has  offered  his  evidence.  But  of  course 
a  plaintiff' is  always  bound,  when  his  complaint  is  denied,  to 
prove  all  the  averments  therein  which  are  necessary  to  his 
recovery.  After  the  plaintiffs  had  proved  title  to  the  land 
in  Charles  Wattles,  deceased,  and  that  they  were  his  heirs, 
perhaps  they  might  have  rested,  but  we  do  not  decide  so, 
as  we  need  not,  then  the  onus  would  rest  on  the  defendants 
to  prove  title  in  themselves.  It  is  quite  true  that  it  was 
not  proved  that  the  appellees  were  the  heirs  of  Charles 
Wattles  ;  but  the  fact  is  directly  admitted  of  record,  as  a 
fact  in  the  case,  that  they  w^ere  the  heirs  of  Charles 
Wattles,  deceased.  Such  an  admission  abundantly  sup- 
plies the  place  of  proof.  In  this  part  of  their  argument, 
therefore,  the  appellants  are  mistaken.  Nor  is  the  latter 
part  of  the  instruction  incorrect.  It  states  substantially, 
that  if  Stemble,  under  an  agreement  with  Morgan  that,  if 
Btemble  would  buy  the  land,  Morgan  would  find  him  a 
purchaser  for  it,  and  if  Stemble  bought  it  under  said  agree- 
ment, and  afterward,  in  pursuance  of  the  same  agreement, 
conveyed  the  land  to  Morgan,  Morgan  could  not  hold 
the  title  against  the  heirs  of  Charles  Wattles.  This  falls 
within  the  rules  laid  down  in  the  premises  of  this  opinion 
as  the  law  governing  the  case. 
We  have  thus  examined  this  instruction  at  some  length, 
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and  with  some  particularity,  as  the  appellants  evidently 
think  it  is  the  most  objectionable  one ;  and  because  other 
instructions  are  objected  to  substantially  on  the  same 
ground.  We,  therefore,  need  not  notice  them  any  more 
particularly.  It  is  clear  to  us  that  all  the  instructions 
given  fall  within  the  law  governing  the  case  as  we  have 
stated  it ;  and  that  no  instruction  was  refused  Which  had 
not  been  substantially  given  before  it  was  offered. 

4.  Misconduct  of  the  defendants  toward  a  juryman  in 
the  case. 

In  support  of  one  cause  alleged  as  ground  for  a  new 
trial,  Morgan  filed  his  affidavit  charging  that  some  of 
the  defendants  took  several  meals  at  the  house  of  the 
juror,  who,  it  seems,  was  the  proprietor  of  the  *'  Farmers' 
Lunch  Rooms,"  a  restaurant  in  Lafayette ;  but  the  charge 
is  so  fully  met  by  counter  affidavits  as  to  leave  no  ground 
for  the  interference  of  an  appellate  court. 

5.  Lastly,  the  appellants  insist  that  the  evidence  in  the 
case  does  not  support  the  verdict.  We  think  it  does. 
That  the  land  in  controversy  was  owned  by  Charles  Wat- 
tels  at  the  time  of  his  death,  and  that  the  appellees  are  his 
heirs,  are  facts  sufficiently  proved  ;  and  the  evidence  tends 
strongly  to  prove  that  Stemble  did  not  want  the  land,  and 
had  no  intention  of  buying  it,  until  persuaded  to  do  so  by 
Morgan,  under  the  promise  that  Morgan  would  find  him 
a  purchaser  for  it,  and  that  he  should  not  lose  anything  by 
the  purchase.  It  is  evident  that  Stemble  bought  the  land 
with  reluctance  even  then.  The  subsequent  facts  also  tend 
to  prove  that  Stemble  did  not  buy  it  for  himself,  but  for 
Morgan,  culminating  in  a  conveyance  by  Stemble  to  Mor- 
gan. We  think  Morgan's  own  testimony  shows  substan- 
tially that  he  made  the  sale  as  administrator  to  Stemble, 
and  the  purchase  from  Stemble  as  an  individual,  in  a  way 
which  the  law  can  not  uphold ;  not  that  there  was  any 
fraud  on  the  part  of  Morgan  or  Stemble,  in  the  sense  of 
moral  turpitude,  but  that  there  was  such  a  state  of  facts  as 
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the  law  declareeto  be  a  fraud,  upon  the  general  principle  of 
protecting  trusts,  and  upon  the  ground  of  public  policy. 
The  judfirment  is  affirmed,  at  the  costs  of  the  appellants. 
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Farman  v.  Quinn. 

Stttbeitb  Covtlt.— 'Weight  of  Evidence,^ PraeUce.^The  Supreme  Court 
will  not  reverse  a  judgment  on  the  mere  weight  of  the  evidence,  although 
the  preponderance  may  seem  against  the  verdict  rendered  helow. 

From  the  Marion  Superior  Court. 

J.  S.  Harvey  and  G.  W.  Odlvin^  for  appellant. 
2).  V.  Bums  and  /.  HerVy  for  appellee. 

HowK,  C.  J. — In  this  action,  the  appellee  sued  the  ap- 
pellant in  a  complaint  of  two  paragraphs.  In  each  of  these 
paragraphs  the  appellee  alleged,  in  substance,  that  he  was 
lawfully  possessed  of  a  certain  house  and  lot  in  the  city  of 
Indianapolis,  Indiana,  which,  in  January,  1876,  he  occu- 
pied, and  resided  in  with  his  wife  and  children,  as  a  family 
residence ;  that  the  appellant,  on  certain  ground  adjoining 
the  appellee's  premises  had  caused  a  large  building  to  be 
erected,  and  had  negligently  and  wrongfully  caused  the 
said  ground  about  the  said  building,  and  next  adjoining 
the  appellee's  premises,  to  be  graded  and  sloped  with  a  steep 
descent  toward  said  premises  of  the  appellee,  and  had  neg- 
ligently and  wrongfully  caused  to  be  placed  on  said  build- 
ing certain  large  troughs  and  water-spouts  in  such  a  man- 
ner as  to  conduct  the  rain-water  falling  upon  said  building 
to  and  upon  said  graded  and  sloping  ground,  and  thence 
to  and  upon  the  appellee's  premises,  by  means  whereof, 
on  said  last  named  day,  large  quantities  of  rain-water, 
which  had  fallen  upon  the  appellant's  ground  and  build- 
ing, were  forced  and  carried  therefrom  and  thrown  upon 
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the  appellee's  said  lot,  and  against  and  into  his  said  house, 
without  any  fault  on  his  part,  to  his  great  damage,  etc., 
specifying  with  much  particularity  in  each  paragraph,  the 
nature  and  extent  of  the  damage  and  injury  thus  done  to 
him,  his  family  and  his  property. 

The  appellant  answered  the  complaint  by  a  general  de- 
nial thereof^  The  issues  thus  joined  Were  tried  by  a  jury, 
and  a  verdict  was  returned  for  the  appellee,  assessing  his 
damages  in  the  sum  of  $125.  The  appellant's  motion  for 
a  new  trial  having  been  overruled  and  his  exception  en- 
tered to  this  ruling,  the  court,  at  special  term,  rendered 
judgment  upon  said  verdict.  From  this  judgment  an  ap- 
peal was  taken  by  the  defendant  below  to  the  court  in  gen- 
eral term,  where  the  judgment  of  the  special  term  was 
affirmed,  and  from  this  judgment  of  affirmance  this  appeal 
is  now  prosecuted  in  this  court. 

The  only  error  assigned  by  the  appellant,in  the  court 
below  in  general  term,  was  the  overruling  of  his  motion 
for  a  new  trial ;  and  this  alleged  error  he  has  brought  be- 
fore this  court,  by  the  assignment  here,  as  error,  of  the 
judgment  of  the  court  in  general  term.  In  his  motion  for 
a  new  trial,  the  appellant  assigned  as  causes  therefor,  that 
the  verdict  of  the  jury  was  contrary  to  and  not  sustained 
by  the  evidence,  and  was  CDntrary  to  law,  and  that  the 
damages  assessed  were  excessive. 

The  only  question  discussed  by  the  appellant's  counsel 
in  their  brief  of  this  cause  in  this  court  is  the  sufficiency 
of  the  evidence  to  sustain  the  verdict.  It  is  not  claimed 
by  counsel  that  there  is  no  evidence  in  the  record  which 
tends  to  sustain  the  verdict  upon  every  material  point, 
but  it  is  claimed  that  the  overwhelming  weight  of  the  evi- 
dence is  against  the  verdict.  So  it  might  have  seemed  to 
us,  possibly,  if  we  had  heard  the  evidence  at  the  trial  court. 
But  we  can  not,  as  an  appellate  court,  weigh  the  evidence 
and  say  that  it  was  not  sufficient,  merely  because  it  may 
seem  to  us  conflicting  or  not  satisfactory.     The  jury  try- 
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ing  the  cause  evidently  believed,  as  they  had  the  right 
to  do,  the  evidence  which  tended  to  sustain  the  appellee's 
cause  of  action ;  and  the  learned  judge  before  whom  the 
cause  was  tried,  and  who  saw  and  heard  the  witnesses  tes- 
tify, refused  to  disturb  the  verdict  on  the  evidence,  upon 
the  appellant's  motion  for  a  new  trial.  The  record  before 
us  shows  that  the  court  in  general  term  refused  to  reverse 
the  judgment  of  the  court  in  special  term,  upon  the  ground 
merely  that  the  verdict  was  not  sustained  by  sufficient  evi- 
dence. 

Under  these  circumstances,  it  can  hardly  be  expected 
that  this  court  will,  in  this  case,  depart  from  the  estab- 
lished practice  of  the  court  in  such  cases,  and  reverse  the 
judgment  below  on  the  mere  weight  of  the  evidence.  The 
practice  which  has  so  loi\g  been  regarded  as  settled,  in  this 
regard,  seems  to  us  wise  and  reasonable,  and  we  must 
decline  to  deviate  therefrom  in  this  case.  Nor  need  we 
cite  authorities  in  support  of  this  practice,  as  the  reports 
of  the  decisions  of  this  court  contain  large  numbers  of 
cases  wherein  both  the  rule  and  the  reasons  for  the  rule 
have  been  fully  and  clearly  stated.  We  find  no  available 
error  in  the  record  of  this  cause. 

The  judgment  is  affirmed,  at  the  appellant's  costs. 
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Weireter  v.  The  State. 

Liquor  Law. — SaU  to  Person  in  Hdbii  of  Becoming  Intoxicated, — Quantity. 
— In  a  prosecution  under  section  10,  1  R.  S.  1876,  p.  871,  for  seUing  intox- 
icating liquor  in  a  less  quantity  than  a  quart,  to  a  person  in  the  habit  of 
becoming  intoxicated,  after  notice  not  to  do  so,  the  evidence  showed  that 
the  defendant,  at  the  time  charged,  sold  to  such  person  four  glasses  of 
lager  beer  for  twenty  cents  ;  that  one  of  these  glasses  was  for  the  pur- 
chaser's own  use,  and  its  contents  were  drank  by  him,  and  that  the  other 
three  glasses  were  purchased  as  a  treat  for  three  friends  who  accompanied 


I 
/ 


270  SUPREME  COURT  OF  INDIANA. 


Weireter  v.  The  State. 


him  to  the  atloon,  and  were  drank  by  them  at  the  same  time  ;  that  these 

glasses  held  less  than  a  pint  each,  three  of  them  together  holding  about 

a  quart. 
Held^  that  the  evidence  shows  a  sale  in  a  less  quantity  than  a  quart,  within 

the  meaning  of  the  statute. 
Practice. — Instruction, — Cause  for  New  TriaL — Supreme  (hurt — ^Error  ia 

an  instruction  is  a  cause  for  a  new  trial,  and,  unless  assigned  as  such,  no 

question  arises  thereon  in  the  Supreme  Court. 
Same. — A  cause  for  a  new  trial  must  be  assigned  with   cleamesSi  certainty 

and  particularity. 

From  the  Marshall  Circuit  Court. 

H.  Corbin^  M.  A.  0.  Packard  and  0.  M,  Packard^  for  ap- 
pellant. 

T.  W.  Woollen^  Attorney  General,  for  the  State. 

NiBLACK,  J. — This  was  a  prosecution  upon  affidavit 
and  information,  against  John  Weireter,  for  selling  one 
pint  of  intoxicating  liquor  to  one  Peter  Hank  to  be  drank 
as  a  beverage,  he,  the  said  Hank,  being  at  the  time  a 
person  in  the  habit  of  becoming  intoxicated,  of  which  the 
defendant,  Weireter, had  received  formal  notice  in  writing. 
1  R.  S.  1876,  p.  871,  sec.  10 ;  The  State  v.  ZeUUr,  63  Ind. 
441. 

A  jury  found  the  defendant  guilty  and  assessed  his  fine 
at  ten  dollars.  Motion  for  a  new  trial  and  judgment  on 
the  verdict. 

Two  of  the  causes  assigned  for  a  new  trial  were  as 
follows : 

2.  That  the  verdict  was  not  sustained  by  sufficient 
evidence  and  was  contrary  to  law; 

8.  Error  of  law  occurring  at  the  trial  and  excepted  to 
by  the   defendant  at  the  time. 

Error  is  assigned  only  upon  the  overruling  of  the  de- 
fendant's motion  for  a  new  trial. 

The  testimony  showed,  amongst  other  things,  that  the 
defendant,  on  the  30th  day  of  May,  1878,  the  day  named 
in  the  affidavit  and  information,  and  after  notice  not  to  do 
so,  sold  to  Peter  Hank  four  glasses  of  lager  beer  for  the 
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sum  of  twenty  cents ;  that  one  of  these  glasses  was  for 
Hank's  own  use,  and  its  contents  were  drank  by  him  as  a 
beverage  in  the  presence  of  the  defendant,  and  that  the 
other  three  glasses  were  purchased  for,  and  intended  by 
Hank  to  be  a  treat  for  three  friends  who  accompanied  him 
to  the  defendant's  saloon,  and  were  severally  drank  by 
those  friends  at  the  same  time  ;  that  these  glasses  held  less 
than  a  pint  of  beer  each,  three  of  them  together  holding 
about  a  quart. 

The  appellant  contends  that  the  evidence  showed  a  sale 
to  Hank  of  more  than  a  quart  of  beer  at  a  time,  and  that 
hence  no  offence  was  committed  within  the  meaning  of 
the  statute  above  referred  to  as  construed  by  the  case  of 
The  State  v.  Zeitler^  supra. 

But  we  cannot  so  construe  the  evidence.  We  think  the 
evidence  showed  a  sale  of  four  several  glasses  of  lager 
beer  containing  each  less  than  a  pint,  within  the  meaning 
of  the  statute  construed  as  above,  one  of  which  glasses 
was  specially  for  the  use  of  Hank,  and  that,  consequently, 
the  case  was  fairly  made  out  upon  the  evidence. 

The  appellant  further  contends  that  the  court  erred  in 
one  of  its  instructions  to  the  jury ;  but  that  supposed  error 
was  not  assigned  as  a  cause  for  a  new  trial,  and  for  that 
reason  no  question  arises  here  upon  the  instruction  com- 
plained of. 

The  general  reference  to  error  occurring  at  the  trial, 
contained  in  the  third  cause  for  a  new  trials  was  too  in- 
definite for  any  practical  purpose.  Buskirk's  Practice,  244; 
Douglass  v.  Blankenship,  50  Ind.  160 ;  Schlicht  v.  The  State, 
56  Ind.  178 ;  Grant  v.  West/all,  57  Ind.  121 ;  Marsh  v. 
Terrell,  63  Ind.  363. 

We  see  no  available  error  in  the  record. 

The  judgment  is  affirmed,  with  costs. 
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DfTNNING  ET  AL.  V.  RoGERS. 

PBOCKEBlKGtt  SUPPLKMSKTABY  TO  EXECUTION. — Pleading. — Complaint. — 
Transcript  of  Judgment. — In  proceedings  supplementary  to  execution  by 
a  judgment  creditor  to  subject  an  indebtedness  due  the  v  judgment 
defendant  to  the  payment  of  the  judgment,  it  is  not  necessary  to  make  a 
transcript  of  such  judgment,  or  any  part  of  it,  an  exhibit  in  the  case  ;  and 
the  complaint  will  not,  therefore,  be  bad  because  it  makes  an  imperfect 
transcript  of  such  judgment  an  cxhibif. 

6a  MK. — **  Property.'* — An  indebtedness  by  a  promissory  note  due  to  a  judg- 
ment defendant  is  **  property,"  within  the  meaning  of  section  519  of  the 
code,  which  may  be  subjected  to  the  payment  of  the  judgment  by  pro- 
ceedings supplementary  to  execution, 

pRACTicie. — A  party  can  not  complain  of  the  insufficiency  of  tho  evidence  to 
establish  a  matter  which  was  not  put  in  issue  by  the  pleadings. 

Prom  the  Monroe  Circuit  Court. 

J.  H.  Louden  and  R.  W,  Miers,  for  appellants. 
J.  W.  Biiskirk  and  H,  C.  Duncan^  for  appellee. 

BiDiiLE,  J. — Proceedings  supplementary  to  execution  by 
the  appellee,  against  Paris  C.  Dunning,  Robert  Poster  and 
Milton  Hight,  to  subject  an  indebtedness  by  promissory 
note,  due  to  Dunning  from  Foster  and  Hight,  to  the  pay- 
ment of  a  judgment  due  from  Dunning  to  the  appellee. 
Hight  and  Poster  answered  separately  that  they  were  not 
indebted  to  Dunning,  and  Dunning  answered  that  neither 
Hight  nor  Poster  was  indebted  to  him.  Trial  by  jury ; 
verdict  for  appellee;  motion  for  anew  trial  overruled; 
judgment;  appeal. 

Assignment  of  errors : 

1.  The  insufficiency  of  the  complaint  to  constitute  a 
cause  of  action ; 

2.  Overruling  the  motion  for  a  new  trial. 

1.  One  objection  made  to  the  complaint  is,  that  the 
transcript  of  the  record  of  the  judgment  against  Dunning 
in  favor  of  the  appellee,  made  an  exhibit,  is  imperfect. 
There  is  no  error  in  this.  It  was  not  necessary  to  ipaake  a 
transcript  of  the  judgment,  or  any  part  of  it,  an  exhibit  in 
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the  case.  Lytle  v.  Lytle^  87  Ind.  281 ;  Campbell  v.  Crossy 
89  Ind.  155  ;  JSinkley.  Beid,  43  Ind.  390  ;  Brooks  v.  Harris^ 
41  Ind.  390. 

2.  The  other  objection  made  to  the  complaint  is,  that 
the  indebtedness  of  Hight  and  Foster,  by  note  to  Dunning, 
is  not  "  property,*'  within  the  meaning  of  section  519, 
upon  which  these  proceedings  are  founded,  which  can  be 
subjected  to  the  payment  of  a  judgment.  By  the  decisions 
of  this  court,  it  has  been  uniformly  held  otherwise.  Mgg  v. 
Snook,  9  Ind.  202 ;  Butler  v.  Jaffray,  12  Ind.  504 ;  Devan 
V.  Ellis,  29  Ind.  72  ;  Eden  v.  Everson,  65  Ind.  113 ;  O'Brien 
V.  Flanders,  58  Ind.  22, 

3.  It  is  insisted  that  the  evidence  does  not  support  the 
verdict,  because  the  proof  of  the  judgment  against  Dunning 
in  favor  of  the  appellee,  the  execution  issued  upon  it,  and 
the  return  thereon  are  insufficient.  There  was  no  pleading 
which  put  these  in  issue.  The  onlj-  issue  of  fact  in  the 
case  was  as  to  the  indebtedness  of  Hight  and  Foster  to 
Sunning.  The  jury  found  that  such  indebtedness  was 
proved,  and  stated  the  amount.  We  see  no  ground  upon 
which  the  verdict  can  be  disturbed  by  an  appellate  court. 
These  are  all  the  questions  presented  by  the  record. 

The  judgment  is  affirmed,  at  the  costs  of  the  appellant. 
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CBimirAL  Law. — ItuUctment —  Variance, — The  variance  between  the  word  fi-j\   3  ^ 

•*  prodestant,"  as  used  in  an  indictment,  and  the  word  •*  proteatant,*'  ap-         — -^ 
pearing  in  the  evidence,  is  immaterial. 

GoBFORATioN. — EUctioH  of  ChuTch  TnisteeB* — Parol  Evidence, — In  the  ab- 
sence of  any  statutory  provision  that  the  election  of  the  trustees  of  a 
church  can  only  be  proved  by  written  evidence,  the  fact  of  luch  election 
may  bo  proved  by  parol  evidence 
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SAUiR.^Oriminal  Law. — Treapaaa. — Tn  a  prosecution  for  a  trespass,  al- 
leged in  the  indictment  to  have  heen  committed  upon  property 
of  a  church  corporation,  parol  evidence  is  admissible  to  show  who 
were  the  acting  trustees  of  the  church,  both  at  the  time  of  the  commission 
of  the  trespass  and  at  the  time  of  the  trial  of  the  cause. 

Same. — Presumption  of  Corporate  Existence,^  When  Corporate  Exiaienee  can 
not  he  Attacked  CoUaierally.—'WheTe  an  association  of  persons,  under  the 
corporate  name  of  the  " Trustees  of "  etc,  have  for  nearly  twenty-five 
yefirs  assumed  to  act  and  have  acted  as  a  corporation,  no  person  except 
the  State  can  be  heard  to  call  in  question  the  legal  corporate  existence  of 
such  trustees,  or  their  rights,  powers  and  franchises  as  such  corporation. 
As  between  sucli  trustees  and  person^  other  than  the  State,  it  will 
be  presumed  that  the  trustees  are  a  corporation  ;  and  their  want  of  exist- 
ance  as  such  can  not  be  shown  collaterally,  in  a  prosecution  for  a  trespass 
committed  on  lands  held  in  the  corporate  name,  and  be  made  an  available 
defence. 

Sam K. — *'  Peraon  " — Such  a  corporation  falls  within  the  statutory  deflniUon 
of  the  term  **  person,"  as  given  in  section  170  of  the  criminal  code,  2  B. 
S.  1876,  p.  418,  and,  therefore,  within  the  meaning  of  the  same  term  as 
used  in  the  amended  section  14  of  the  misdemeanor  act,  2  B.  S.1876,  p. 
468. 

From  the  Greene  Circuit  Court. 

/.  D.  Alexander  and  H.  W.  Letsinger,  for  appellant. 
T.  W.  Woollen,  Attorney   General,  and   S.    0,   Pickens^ 
Proeecuting  Attorney,  for  the  State. 

HowK,  C.  J. — The  indictment  against  the  appellant  in 
this  case  charged,  in  substance,  that  at  Greene  county,  In- 
diana, "  on  the  18th  dayiof  March,  1879,"  the  appellant, 
William  White,  "  did  then  and  there  unlawfully  cut  down, 
on  certain  lands,  to  wit,  one  square  acre  in  the  northwest 
corner  of  the  northeast  quarter,  northwest  quarter,  of  section 
14,  in  township  6,  range  3  west,  belonging  to  the  trustees 
of  the  Methodist  Prodestant  church,  to  wit:  George  Rush, 
Philip  Byers,  John  Brown  and  Joel  B.  Sexson,  in  said 
county,  one  tree  of  the  value  of  five  dollars,  being  then 
and  there  the  property  of  George  Rush,  Philip  Byers,  John 
Brown  and  Joel  B.  Sexson,  held  in  trust  for  the  use  and 
benefit  of  the  said  church,  he,  the  said  William  White,  not 
then  and  there  having  a  license  from  the  said  trustees 
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aforesaid,  or  from  any  other  competent  authority,  to  cut 
said  tree,  contrary  to  the  form  of  the  statute,'*  etc. 

On  arraignment  on  this  indictment,  the  appellant's  pleia 
thereto  was,  that  he  was  not  guilty  as  therein  charged. 
The  issues  joined  were  tried  by  the  court,  and  a  find- 
ing was  made  that  the  appellant  was  guilty  as  charged, 
and  assessing  his  fine  in  the.  sum  of  $25.  The  appel- 
lant's motion  for  a  new  trial,  and  his  motion  in  arrest  of 
judgment,  were  each  overruled  by  the  court,  and  his  ex- 
ceptions were  saved  to  each  of  these  decisions,  and  judg- 
ment was  rendered  on  the  verdict. 

The  appellant  has  assigned  as  errors  the  decisions  of  the 
circuit  court  in  overruling  his  motion  for  a  new  trial,  and 
his  motion  in  arrest  of  judgment. 

In  this  motion  for  a  new  trial  the  following  causes  there- 
for were  assigned  by  the  appellant : 

1.  The  finding  of  the  court  was  not  sustained  by  suffi- 
cient evidence; 

2.  The  finding  of  the  court  was  contrary  to  law ; 

3.  The  admission  of  parol  evidence,  over  the  appellant's 
objections,  to  prove  that  trustees  were  elected  for  the 
"  Methodist  Prodestant  Church,"  mentioned  in  the  indict- 
ment, before  a  conveyance  of  the  land  therein  described 
was  executed  to  the  trustees  of  said  church ;  and, 

4.  The  admission  of  parol  evidence,  over  the  appellant's 
objections,  to  prove  that  George  Rush,  Philip  Byers,  John 
Brown  and  Joel  B.  Sexson  were  the  acting  trustees  of  said 
"  Methodist  Prodestant  Church  "  at  the  time  the  tree  was 
"charged  to  have  been  cut  down,  and  at  the  time  of  the 
trial  of  this  cause. 

yfe  take  from  the  brief  of  the  counsel  of  the  State,  in  this 
case,  the  following  classified  statement  of  the  grounds  upon 
which  the  appellant's  learned  attorneys  have  asked  this 
court,  in  their  able  and  elaborate  argument,  to  reverse  the 
judgment  of  the  circuit  court : 

IHrst.    That  there  was  a  material  variance  on  the  trial 
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in  this :  That  in  the  indictment  the  word  Prodestant  is 
used*  and  in  the  proof  the  church  is  called  the  Methodist- 
Prof  c^ton^  Church ; 

Second.  That  the  court  erred  in  admitting  parol  evi- 
dence to  prove  the  election  of  trustees  of  the  church ; 

T^ird.  That  the  court  erred  in  admitting  parol  evi- 
dence that  certain  persons,  at  the  time  of  the  alleged  tres- 
pass and  the  time  of  the  trial,  were  the  acting  trustees  of 
said  church ; 

Fourth.  That  the  land  did  not  belong  to  the  church, 
because  it  had  not  complied  with  the  law  respecting  the 
organization  of  churches  and  other  associations,  for  the 
purpose  of  taking  conveyances ;  and, 

Fifth.  That  the  tree  was  not  cut  upon  the  land  of  a 
^^ person,"  as  contemplated  by  the  statute;  or,  in  other 
words,  that  the  church  was  not  a  "  person,"  within  the 
meaning  of  that  term  as  used  in  the  section  of  the  statute 
upon  which  the  prosecution  is  based. 

We  will  consider  and  pass  upon  these  several  grounds 
for  the  j'eversal  of  the  jadgment  below  in  this  case,  in  their 
enumerated  order. 

1.  We  do  not  regard  the  variance  between  the  word 
^  Prodestant,"  as  found  in  the  indictment,  and  the  word 
^'  Protestant,"  appearing  in  the  evidence,  as  a  material  van** 
ance.  The  two  words  can  be  sounded  alike,  ^^  without 
doing  violence  to  the  power  of  the  letters  found  in  the 
variant  orthography ;"  and,  when  this  is  the  case,  the  vari- 
ance is  immaterial.  Ward  v.  The  State^  28  Ala.  58;  Black 
V.  The  State^  57  Ind.  109,  The  appellant's  counsel  cite,  in* 
support  of  their  position  that  the  variance  was  material 
and  fatal,  the  case  of  Morgan  v.  The  State^  61  Ind.  447 ; 
but  it  seems  to  us  that  the  case  cited  does  not  sustain  their 
position.  In  that  case  the  name  mentioned  in  the  indict- 
ment was  not  the  name  shown  by  the  evidence.  It  waa 
not,  as  in  the  case  now  before  us,  a  case  of  variant  orthog- 
raphy merely,  but  a  case  of  two  names,  not  idem  sonanSy 
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and  which  could  not  possibly  be  sounded  alike  without 
doing  violence  to,  by  entirely  ignoring,  the  power  of  one 
of  the  letters  found  in  the  name  used  in  the  indictment. 
The  case  at  bar  is  very  similar  to  the  case  of  Cato  v.  Hui- 
9ony  7  Mo.  142,  wherein  it  was  held  by  the  Supreme  Court 
of  Missouri  that  the  variance  between  the  names  Hudson 
and  Mutson  was  immaterial.  Vance  v.  The  State^  65 
Ind.  460. 

2.  The  court  did  not  err,  in  our  opinion,  in  admitting 
parol  evidence  for  the  purpose  of  showing  the  election  of 
trustees  of  the  Methodist  Protestant  Church.  The  fact  of 
such  election,  if  such  fact  existed,  was  a  fact  entirely  inde- 
pendent of  any  written  evidence  tliereof,  and  might  be 
proved  by  any  one  having  cognizance  of  such  fact.  The 
trustees  of  the  church  would  not,  under  the  statute,  be* 
come  a  corporation  until  a  written  certificate  of  their 
election  had  been  prepared  and  recorded  in  the  recorder's 
office  of  the  proper  county.  The  statute  makes  such  a 
certificate  evidence  of  the  facts  recited  in  it ;  but  we  know 
of  no  statutory  provision  which  makes  such  a  certificate 
the  only  evidence  of  such  facts.  The  fact  of  the  election 
of  the  trustees  was  a  fact  which  preceded  the  making  of 
such  a  certificate,  and  would  have  existed,  and  might  have 
been  proved,  even  though  such  certificate  had  never  been 
made.  Where,  by  law,  written  instruments  are  required  to  be 
filed,  or  filed  and  recorded,  in  a  public  office  of  the  State 
or  county,  it  has  been  repeatedly  decided  by  this  court, 
that  the  fact  of  such  filing,  or  of  such  filing  and  record, 
might  be  proved  by  parol  evidence.  Johvson  v.  The  Craw- 
fordscille,  efc,  R.  R.  Co.,  11  Ind.  280 ;  MUler  v.  The  Wild 
Cat  Gravd  Road  Co.,  52  Ind.  61 ;  and  Holman  v.  Doran^ 
56  Ind.  358.  In  the  absence  of  any  statutory  provision, 
to  the  effect  that  the  election  of  the  trustees  of  the  church 
can  only  be  proved  by  written  evidence,  the  fact  of  such 
election  may  be  proved  by  parol  evidence.     Ross  v.  The 
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City  of  Madison^  1  Ind.  281 ;  Langsdale  v.  Bonton,  l2  Ind. 
467  ;  The  City  of  Logansjport  v.  Crockett,  64  Ind.  819. 
.3.  It  is  clear,  also,  as  it  seems  to  us,  that  parol  evidence 
was  admissible  for  the  purpose  of  showing  who  were  the 
acting  trustees  of  the  Methodist  Protestant  Church,  both 
at  the  time  of  the  commission  of  the  alleged  trespass,  oii 
which  the  indictment  was  predicated,  and  at  the  time  of 
the  trial  of  this  cause.  Indeed,  we  do  not  well  see  how 
these  facts  could  have  been  fully  shown  by  any  other  than 
parol  evidence.  For,  although  it  might  liave  been  shown 
by  the  written  certificate  of  their  election,  that  certain 
persons  therein  named  had  been  elected  trustees  of  said 
church,  yet  the  facts  of  their  acceptance  of  the  trust  and 
of  their  acting  as  such  trustees  could  not  be  proved  in  any 
other  manner  than  by  the  testimony  of  a  competent  wit- 
ness, who  had  knowledge  of  such  facts. 

•  4.  It  will  be  seen  from  the  indictment,  the  substance  of 
which  we  have  given  in  this  opinion,  that  the  appellant 
was  therein  charged  with  the  commission  of  the  oftence 
which  is  defined,  and  its  punishment  prescribed,  in  section 
14  of  the  misdemeanor  act  of  June  14th,  1852,  as  said 
section  was  amended  by  an  act  approved  March  4th,  1861. 
Acts  1861,  p.  145 ;  1  R.  S.  1876,  p.  463.  As  applicable 
to  the  case  at  bar,  it  was  provided  in  said  amended  section 
that  "  Every  person  who  shall  injure  any  tree  or  sapling  on 
the  land  of  an}*^  other  person,  *****  without  a  license 
so  to  do  from  competent  authority,  or  who  without  such 
license  shall  cut  down  or  remove  from  any  such  lands  *  * 

*  *  any  tree,  *  *  *  *  shall   be   deemed    guilty  of  a  tres- 
pass, and  upon  conviction  shall  be  fined,"  etc. 

The  evidence  in  the  record  shows,  that  on  and  before 
the  18th  day  of  August,  1855,  certain  named  persons  were 
the  trustees  of  the  Methodist  Protestant  Church,  and  tha^ 
on  said  last  named  day  the  land  described  in  the  indict. 
.  ment  was  duly  conveyed  by  deed  of  that  date  to  the 
"  Trustees  of  the   Methodist   Protestant  Church,"  by  that 
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name ;  and  that  the  said  church  went  into  the  possession 
of  said  laud  in  the  fall  of  1855,  and  built  u  meeting-house 
thereon  in  the  spring  of  1856,  and  had  continued  in  the 
possession  thereof  ever  since  that  time.  The  proof  showed 
conclusively,  indeed  the  fact  was  not  controverted,  that  the 
appellant  cut  down  the  tree  on  said  land,  as  charged  in  the 
indictment,  without  a  license  so  to  do  from  competent  au- 
thority. 

The  appellant  seeks  to  escape  liability  for  the  trespass 
committed  by  him,  and  to  avoid  the  penalty  imposed  by 
the  statute  and  the  court  for  such  offence,  upon  the  ground 
that  the  Trustees  of  the  Methodist  Protestant  Church  had 
not  complied  with  the  requirements  of  the  law  for  the  in- 
corporation of  churches,  and  therefore  were  not  a*  legal 
corporation.  The  appellant  can  not  be  heard  to  make  such  a 
defence  under  the  facts  of  this  case.  For  nearly  twenty-five 
years  the  "Trustees  of  the  Methodist  Protestant  Church," 
under  that  corporate  name,  have  assumed  to  act  and  have 
acted  as  a  corporation.  After  that  long  lapse  of  time,  iu> 
person  except  the  State  can  be  heard  to  call  in  question 
the  legal  corporate  existence  of  said  trustees,  or  their 
rights,  powers  and  franchises  as  such  corporation.  Thus, 
in  Angell  &  Ames  on  Corporations,  sec.  70,  it  is  said:  "It 
may,  indeed,  be  safely  relied  on  as  a  sound  proposition, 
that,  when  an  association  of  persons  have  for  a  long  time 
acted  as  a  private  corporation,  have  been  uniformly  recog- 
nized as  such,  and  rights  have  been  acquired  under  them 
as  a  corporation,  the  law  will  countenance  every  presump- 
tion in  favor  of  their  legal  corporate  existence ;  at  least,  un- 
less against  the  sovereign.'' 

We  are  clearly  of  the  opinion  that  whether  the  Trustees 
of  the  Methodist  Protestant  Church  are  or  are  not  a  cor- 
poration, is  a  question  which  does  not  concern  the  appel- 
lant and  can  afford  him  no  possible  defence  under*  the 
facts  of  this  case.  They  own  and  are  in  possession  of  the 
land  described  in  the  indictment,  and  owned  and  possessed 
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the  same,  under  their  corporate  name,  long  before  and  at 
the  time  of  the  commissioD  of  the  trespase  for  which  the 
appellant  is  prosecuted,  and  that  is  sufficient  for  the  pur- 
poses of  this  case. 

5.  It  is  claimed,  also,  by  the  appellant's  counsel  that 
the  Trustees  of  the  Methodist  Protestant  Church  are  not  a 
*^ person"  within  the  meaning  of  that  word  as  the  same  ia 
used  in  said  amended  section  14  of  the  misdemeanor  act. 
In  section  170  of  the  criminal  code  of  this  State,  it  is  pro- 
vided that,  when  the  term  ^^  person  "  is  used  to  designate 
the  party  whose  property  is  the  subject  of  an  offence,  "  the 
term  may  be  construed  to  include  *  *  *  any  public  or 
private  corporations,  as  well  as  an  individual."  2  R.  S. 
1876,  p.  413.  We  have  already  seen  that,  as  against  every 
one  except  the  State  in  its  sovereign  capacity,  it  must  be 
presumed  that  the  said  Trustees  of  the  Methodist  Protes- 
tant Church,  under  that  name,  were  and  are  a  corporation; 
and,  being  such  corporation,  the  said  trustees  fall  within 
the  statutory  definition  of  the  term  "  person,"  above  given^ 
and  therefore  within  the  meaning  of  the  same  term  as 
used  in  said  amended  section  14  of  the  misdemeanor  act. 
•  We  find  no  error  in  the  record  of  this  cause  which  con- 
cerns the  appellant,  or  of  which  he  can  be  heard  to  com- 
plain. When  the  State,  in  a  direct  proceeding  by  quo 
warranto^  calls  upon  the  trustees  of  said  church  to  show  by 
what  authority  they  have  assumed  and  do  assume  a  corpo- 
rate name  and  existence,  it  will  be  time  enough  for  the 
courts  to  consider  and  decide  the  questions  thereby  pre- 
sented. What  we  now  decide  is  that,  as  between  the  said 
trustees  and  third  persons  other  than  the  State,  it  may 
well  be  presumed,  after  the  lapse  of  so  many  years  of 
assumed  corporate  existence,  that  the  said  trustees  were 
and  arc  a  corporation,  and  that,  at  all  events,  their  want 
of  corporate  existence  can  not  be  shown  colls^terally  in  a 
prosecution  like  this,  and  be  made  an  available  defence  to 
such  prosecution. 
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It  Beems  to  ub,  that  the  indictment  in  this  case  was  suffi- 
cieot,  and  the  appellant's  conviction  was  right  and  ought 
not  to  be  disturbed. 

The  judgment  is  affirmed,  at  appellant's  costs. 


•  m 


Fletcher  et  al.  v.  Pierson. 

Obmcs,— Action f  on  Dishonor  of, — Notice  of  Non-Fayment, — Delay  in  Pre* 
leniingfor  Payment — Where  a  party  draws  a  check  on  a  bank  to  pay  a 
debt,  having  no  funds  in  mch  bank  with  which  to  pay  the  check,  or,  bar- 
ing funds  at  the  time,  withdraws  the  same  before  the  check  is  presented 
for  payment,  he  can  not,  in  an  action  thereon,  avoid  his  liabilit>  either 
for  want  of  notice  of  the  non-payment  of  the  check,  when  presented,  or 
because  the  holder  did  not  promptly  present  the  same  for  payment. 

From  the  Hendricks  Circuit  Court. 
N.  B.  Taylor,  F.  Rand,  E.  Taylor,  H.  M.  Talbott  and  W. 
0.  Wheeler,  for  appeUauts. 

t/.  V,  Hadley  and Parker,  for  appellee. 

Scott,  J. — Complaint  as  follows : 

'^Stoughton  A.  Fletcher  and  Francis  M.  Churchman, 
partners  doing  business  under  the  firm  name  and  style  of  S. 
A.  Fletcher  &  Co.,  complain  of  John  Pierson,  and  state  that 
on  the  21st  day  of  April,  1873,  the  defendant  was  indebted 
to  one  John  Bryan  in  the  sum  of  six  hundred  and  fifty  dol- 
lars, and. in  consideration  thereof  he  gave  him  a  check  or 
order  on  Fletcher  &  Sharpe's  bank  therefor,  which  check 
or  order  is,  in  substance,  as  follows : 

" '  Indianapolis,  21st  April,  1878. 
" '  Fletcher  A  Sharpe's  Bank : 

^ '  Pay  to  John  Bryan  or  order  six  hundred  and  fifty  dol- 
lars in  currency. 
** '  1650.00.  John  Pierson.' 

"  And  afterward  said  John  Bryan  endorsed  it  to  First 
National  Bank  of  Charleston,  111.,  then  said  bank  en- 
dorsed the  same  to  McEeen  &  Minshall,  and  then  said 
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McKeen  &  Minshall  endorsed  the  same  to  the  plaintiffs, 
who  are  the  owners  and  holders  thereof.  A  copy  of  said 
check  or  order  and  the  endoraements  thereon  are  herewith 
filed  and  made  a  part  hereof. 

'^  Plaintiffs  farther  state  that,  after  said  check  or  order 
came  into  their  hands,  tliey  presented  it  to  said  Fletcher  & 
Sharpens  Bank  and  demanded  payment,  andpa  yment  was 
refused  upon  the  ground  that  the  defendant  had  no  funds 
there  to  pay  the  same.  Plaintiffs  further  state  that  said 
check  or  order  came  into  their  hands  within  ten  days  after 
it  was  drawn,  and  was  immediately  mislaid  or  lost,  and 
plaintiff  made  diligent  search  therefor,  but  it  remained 
lost  until  about  the day  of  March,  1877,  when  plain- 
tiffs found  it  and  immediately  presented  it  for  payment  at 
said  bank  and  demanded  payment,  and  it  was  refused  be- 
cause defendant  had  withdrawn  all  his  funds  from  said 
bank. 

f^  Plaintiffs  further  state  that,  when  said  defendant  drew 
said  check  or  order,  he  had  funds  in  said  bank  to  pay  it ;  that 
said  bank  was  then  good  and  solvent,  and  has  continued 
solvent  ever  since.  Plaintiff'  further  states  that  after  said 
defendant  drew  said  check  or  order,  and  before  the  time 
when  it  was  presented  to  said  bank  for  payment,  and  pay- 
ment demanded,  said  defendant  withdrew  all  his  funds 
from  said  bank,  and  for  that  reason  said  bank  refused  to 
pay  said  check  or  order.  Plaintiff*  afterward  presented 
said  check  or  order  to  defendant  and  demanded  payment, 
and  he  refused  to  pay  the  same.  Said  check  or  order  is 
now  due  and  wholly  unpaid." 

There  was  a  second  paragraph  in  the  complaint,  which 
alleged  the  same  facts,  with  this  difterence:  The  second 
paragraph  alleged  that,  at  the  time  the  said  Pierson  drew 
the  check,  he  had  no  funds  in  the  bank  with  which  to  pay 
the  same. 

There  was  a  demurrer  to  each  of  the  paragraphs  of  the 
complaint  for  the  want  of  facts.    The  demurrer  was  sus- 
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taiued,  exception  reserved  by  the  plaintiff,  and  final  judg- 
ment rendered  against  the  appellants  for  costs. 

The  error  complained  of  is  on  the  ruling  of  the  court  in 
sastaining  the  demurrer  to  the  complaint. 

The  counsel  for  the  appellee  make  the  point  that  "  There 
is  no  allegation  that  the  appellee  was  ever  notified  of  the 
dishonor  of  the  check,  and  from  the  facts  stated,  as  a  con- 
clusion of  law,  the  appellee  was  discharged  from  liability 
bj  reason  of  the  laches  of  the  appellants  in  presenting  the 
check  for  payment  and  giving  notice  of  non-payment. 

We  are  of  the  opinion  that  the  point  is  not  well  taken. 
Under  the  allegation  in  the  first  paragraph  of  the  com- 
plaint, the  appellee  drew  his  check  on  a  bank  to  pay  a 
debt ;  he  had  funds  in  the  bank  at  the  time,  with  which 
to  pay  the  check  ;  he  withdrew  the  funds  before  the  check 
was  presented.  Under  this  state  of  facts  the  appellee  was 
not  entitled  to  notice  of  the  dishonor,  for  he  could  in  no 
way  be  injured  for  want  of  notice  of  the  dishonor  of  his 
check,  when  he  had  himself  caused  its  dishonor  by  with- 
drawing his  funds  from  the  bank.  The  court  erred  in 
sustaining  the  demurrer  to  the  first  paragraph  of  the  com- 
plaint. 

The  second  paragraph  alleged  that  the  appellee  had  no 
funds  in  the  bank  when  he  drew  the  check.  In  such  a 
case  we  think  no  notice  of  dishonor  of  the  check  was 
necessarv. 

The  appellee  insists  that  he  is  discharged  for  the  reason 
that  the  check  was  not  presented  in  a  reasonable  time. 
We  are  unable  to  see  any  force  in  this  jobjection  to  the 
complaint.  If  one  may  draw  a  check  on  a  bank  and  pay 
a  debt,  having  no  funds  in  the  bank  with  which  to  pay 
the  check,  or,  having  funds  at  the  time,  withdraw  the 
funds  before  the  check  be  presented  for  payment,  and  then 
avoid  his  liability  for  want  of  notice  of  the  non-payment 
of  the  check  when  presented,  or  because  the  holder  had 
not  been  prompt  in  presenting  the  same  for  payment,  the 
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law  is  inadequate  to  the  enforcement  of  justice  in  such  a  case. 
Such  a  rule  would  lead  to  great  wrong,  and  in  many  instan- 
ces protect  the  dishonest.  The  court  erred  in  sustaining  the 
demurrer  to  the  second  paragraph  of  the  complaint. 

The  judgment  is  reversed,  at  the  costs  of  the  appellee  ; 
cause  remanded,  with  instructions  to  overrule  the  de- 
murrers to  the  first  and  second  paragraphs  of  the  complaint, 
and  for  further  proceedings  in  accordance  with  this  opin- 
ion. 


Miller  v.  The  State. 

Obihinal  Law. — Practice, — Supreme  Court — Evidence. — Where,  in  a  lar- 
ceny case,  the  evidence  is  not  in  the  record,  the  Supreme  Court  can  not 
say  that  certain  evidence  as  to  a  conversation  with  and  admissions  hy  the 
defendant  was  inadmissible. 

Same. — Indiciment — Variance, — Where  an  indictment  charges  the  stealing 
of  property  belonging  to  Orange  Brookshire,  and  the  proof  shows  the 
name  of  the  owner  to  be  Orange  S.  Brookshire,  or  Orange  Scott  Brook- 
shire, the  variance  is  not  material. 

Samx. — Arrest  of  Judgment^  Causes  for, — Grand  Jury. — ChaUetigeio  Array. 
— Abatement, — A*  motion  was  made  to  arrest  the  judgment  in  a  criminal 
case  because  (1)  the  record  did  not  show  that  the  grand  jury  was  drawn 
in  the  mode  prescribed  by  law,  or  that  the  grand  jurors  were  reputable 
freeholders  and  residents  of  the  proper  county,  and  because  (2)  the  judge 
in  vacation  had  no  power  to  convene  the  grand  Jury. 

Held,  that  these  objections  to  the  grand  jury  might  have  been  properly 
raised  by  challenging  the  array,  or  by  pleading  them  in  abatement,  but 
they  did  not  afford  causes  for  arresting  the  judgment. 

From  the  Henry  Circuit  Court. 

M.  E,  ForkneVy  for  appellant. 

T.  W.  Woollen^  Attorney   General,  C.  M.  Butler^  Pros- 
ecuting Attorney,  and  W.  A.  Brown,  for  the  State. 

NiBLACK,  J. — The  appellant,  Edgar  Miller,  was  indicted 
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and  tried  for,  and  convicted  of,  grand  larceny  in  the  court 
below. 

The  charge  was  for  stealing  a  light  bay  mare  and  other 
personal  property  belonging  to  one  Orange  Brookshire. 

After  the  return  of  the  verdict,  motions  for  a  new  trial 
and  in  arrest  of  judgment  were  severally  made  and  over- 
ruled. 

It  is  insisted  that  the  court  erred  in  admitting  certain 
evidence  as  to  supposed  conversations  with,  and  admissions 
by,  the  appellant ;  but  the  evidence  is  not  in  the  record 
and  we  can  not  hence  decide  what,  if  any,  connection  with, 
or  relevancy  to,  the  other  evidence  adduced,  the  evidence 
objected  to  may  have  sustained.  We  are  unable  to  say 
that  the  evidence  complained  of  was  inadmissible  under 
any  reasonably  conceivable  circumstances,  and  are  not, 
therefore,  authorized  to  hold  that  such  evidence  was  im- 
properly admitted. 

The  court,  amongst  other  things,  instructed  the  jury 
that,  "  If  it  is  proved  that  the  owner's  name  is  Orange  S. 
Brookshire,  or  Orange  Scott  Brookshire,  this  is  not  a  ma- 
terial variance  from  the  indictment,  and  the  owner's  name 
would  be  sufficiently  proved  as  charged  ;"  and  the  appellant 
contends  that  the  court  erred  in  so  instructing  the  jury. 

The  rule  of  evidence  laid  down  by  this  instruction  is, 
however,  well  sustained  by  the  cases  of  Choen  v.  The  SiatCj 
52  Ind.  847,  and  Schqfield  v.  Jennings,  68  Ind.  232.  See, 
also,  8  Russell  on  Crimes,  p.  314,  et  seq.;  Moore  on  Crim- 
inal Law,  sec.  371.  There  was  consequently  no  error 
in  giving  the  instruction  complained  of,  and  none  that  we 
can  see  in  the  refusal  of  the  court  to  grant  a  new  trial. 

It  is  further  insisted  that  the  motion  in  arrest  of  judg- 
ment ought  to  have  been  sustained,  because, 

1.  The  record  does  not  show  that  the  grand  jury  was 
drawn  in  the  mode  prescribed  by  law,  nor  that  the  grand 
jurors  were  reputable  freeholders  and  residents  of  the 
proper  county ; 
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2.  Tlie  judge  in  vacation  had  no  power  to  convene  the 
grand  jury. 

The  objections  thus  urged  to  the  grand  jury  might 
have  been  properly  raised  by  challenging  the  array,  or  by 
pleading  them  in  abatement,  but  they  did  not  afibrd  causes 
for  arresting  the  judgment.  2  R.  S.  1876,  p.  409,  sec.  144 ; 
Meiers  v.  The  State,  56  Ind.  336  ;  Safer  v.  The  State,  56  Ind. 
378 ;  Dorman  v.  The  State,  56  Ind.  454. 

The  motion  in  arrest  of  the  judgment  was,  therefore, 
correctly  overruled. 

The  judgment  is  affirmed,  with  costs. 


% 


Wills  v.  Thb  State. 

Liquor  Law. — Retailing  without  License, — Indictment — Kind  of  Liquor.'^ 
An  indictment  charging  the  defendant  with  having  gold  **  intoxicating 
liquor  '*  in  a  less  quantity  than  a  quart,  not  having  a  license  so  to  do,  but 
not  specifying  by  name  the  particular  kind  of  intoxicating  liquor  sold,  is 
sufficient. 

Criminal  Law.— G'ronrf  Juror, — (fualificationB  of. — Under  the  act  of 
March  13th,  1875,  2  R.  S.  1876,  p.  417,  n.  1,  "  regulating  the  number  of 
grand  jurors,"  etc.,  and  providing  "  That  a  grand  jury  shall  be  composed 
of  six  reputable  fh^eholders  and  residents  of  the  county,''  and  repealing 
all  conflicting  laws,  a  reputable  householder  as  such,  who  is  not  also  a 
reputable  freeholder  of  the  proper  county,  is  not  a  competent  grand  juror, 
either  as  a  member  of  the  regular  panel  or  as  a  talesman  ;  and  the  fact 
that  (uch  householder  is  the  owner  in  fee-simple  of  real  estate  in  another 
State  does  not  make  him  competent  to  serve  as  a  member  of  the  grand 
jury. 

From  the  Bartholomew  Circuit  Court. 

W.  Dixon  and  E,  Locke,  for  appellant. 
T.  W.  Woollen,  Attorney   General,   and  W.  C.   Duncan^ 
Prosecuting  Attorney,  for  the  State. 

HowK,  C.  J. — In   this  case,  the  indictment  against  the 
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appellant  charged,  in  substance,  that  on  the  Ist  day  of 
April,  1878,  at  Bartholomew  county,  Indiana,  he  "  did 
then  and  there  unlawfully  sell  to  one  Calvin  Butler  in- 
toxicating liquor  in  a  less  quantity  than  a  quart  at  a  time, 
to  wit,  the  quantity  of  two  gills  of  intoxicating  liquor,  at 
and  for  the  price  of  twenty  cents,  he,  the  said  Peter  Will^, 
not  being  then  and  there  licensed,  according  to  the  laws 
of  the  State  of  Indiana  in  force  at  the  time,  to  sell  intoxi- 
cating liquors  at  retail  in  less  quantities  than  a  quart  at  a 
time,  contrary,"  etc. 

To  this  indictment,  the  appellant,  after  his  motion  to 
qnash  the  same  had  been  overruled  and  his  exception 
entered  to  this  ruling,  filed  a  special  plea  in  abatement,  in 
which  ht  alleged,  in  substance,  that  William  Crippin  was 
one  of  the  panel  of  grand  jurors  who  found  the  indictment 
herein,  and  that  the  said  William  Crippin  was  wholly  incom- 
petent to  act  as  one  of  the  said  grand  jury,  in  this,  to  wit, 
that  said  Crippin  was  not  a  freeholder  of  said  Bartholomew 
county,  nor  of  any  other  county  in  this  State,  neither  at  the 
time  of  his  selection  and  summons  as  said  gtand  juror,  nor  at 
the  time  said  indictment  herein  was  found,  nor  at  any  time 
since;  that  the  appellant  was  not  aware,  nor  in  any  manner 
informed,  of  the  pendency  of  any  proceeding  to  prosecute 
and  indict  him  for  the  matters  and  things  in  said  indict- 
ment set  forth,  nor  for  any  other  matters  and  things  what- 
soever, until  he  was  arrested  by  the  sheriff*  of  said  county 
upon  said  indictment,  nor  was  he  in  custody  or  under  any 
recognizance  whatsoever  for  the  offence  alleged  in  said  in- 
dictment, nor  for  any  offence  prior  to  the  finding  thereof; 
and  that  the  opportunity  for  challenge  to  said  grand  jury, 
or  any  of  its  members,  had  therefore  never  been  presented 
to' him,  for  the  cause  averred  herein,  nor  was  he  aware  of 
the  said  incompetency  of  said  Crippin,  until  the  18th  day 
of  November,  1879,  the  day  of  the  filing  of  his  plea  or 
answer.  Wherefore  the  appellant  prayed  that  the  said 
indictment  and  prosecution  might  be  abated. 
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For  reply  to  this  special  plea  in  abatement,  the  State,  by 
its  attorney,  said  that  the  said  William  Crippin,  in  said 
plea  or  answer  mentioned,  was  not  one  of  the  regular 
panel  of  grand  jurors,  selected  by  the  board  of  commis- 
sioners of  said  county  to  serve  as  the  grand  jurors  of  said 
county,  according  to  law ;  but  that,  at  the  September  term 
of  the  court  below,  there  was  then  and  there  a  vacancy  in 
the  said  regular  panel  of  grand  jurors,  and  that  the  sheriff 
of  said  county  selected  the  said  William  Crippin,  who  was 
then  and  there  a  reputable  householder  of  said  county,  as 
talesman  to  fill  said  vacancy ;  and  that  the  said  William 
Crippin  was,  at  the  time  of  his  selection  as  such  grand 
juror,  and  since  had  been,  the  owner  in  fee-simple  of  real 
estate,  in  Cumberland  county,  in  the  State  of  Illinois. 

To  this  reply  the  appellant  demurred  for  the  want  of 
sufficient  facts  therein  to  constitute  a  reply,  which  de- 
murrer was  overruled  by  the  court,  and  to  this  decision  the 
appellant  excepted. 

Upon  the  appellant's  plea  of  not  guilty,  the  issue  thus 
joined  was  tried  by  a  jury,  and  a  verdict  was  returned 
finding  him  guilty  as  charged,  and  assessing  his  punish- 
ment at  a  fine  in  the  sum  of  twenty  dollars.  The  appel- 
lant's motion  for  a  new  trial  having  been  overruled,  and 
his  exception  entered  to  this  ruling,  judgment  was  ren- 
dered on  the  verdict. 

In  this  court,  the  appellant  has  assigned,  as  errors,  the 
following  decisions  of  the  circuit  court ; 

1.  In  overruling  his  motion  to  quash  the   indictment ; 

2.  In  overruling  his  demurrer  to  the  State's  reply  to 
his  special  plea  in  abatement ;  and, 

8.     In  overruling  his  motion  for  a  new  trial. 

1.  The  only  point  made  by  the  appellant's  counsel  in 
argument,  under  the  alleged  error  of  the  court  in  over- 
ruling the  motion  to  quash  the  indictment,  is  that  the  in- 
dictment was  bad,  because  it  charged  the  unlawful  sale  of 
"  intoxicating  liquor,"  by  that  name  and  description,  and 


NOVEMBER  TERM,  1879. 


289 


Wills  V,  The  State. 


did  not  specify  by  name  the  particular  kind  of  intoxicat- 
ing liquor,  ^hich  was  the  subject  of  such  sale.  This 
point  has  been  settled  adversely  to  the  position  of  counsel, 
in  a  number  of  the  decisions  of  this  court,  construing  the 
provisions  of  the  liquor  law  of  March  17th,  1875,  1  R.  S. 
1876,  p.  869.  The  State  v.  Hannum,  63  Ind.  335 ;  Hooper 
V.  The  State,  56  Ind.  153 :  and  Coverdale  v.  The  State,  60 
Ind.  307.  The  motion  to  quash  the  indictment  was  cor- 
rectly overruled. 

2.  The  court  erred,  we  think,  in  overruling  the  appel- 
lant's demurrer  to  the  Statejs  reply  to  his  special  plea  in 
abatement.  From  the  allegations  of  this  special  plea  it 
appeared  with  sufficient  clearness  and  certainty,  that  the 
indictment  against  the  appellant,  in  this  (^se,  had  not 
been  found  by  a  lawful  grand  jury.  By  section  1  of  "An* 
act  regulating  the  number  of  grand  jurors,  and  the  manner 
of  their  selection,''  approved  March  13th,  1876,  which  act  is 
still  in  force,  it  is  provided,  "  That  a  grand  jury  shall  be 
composed  of  six  reputable  freeholders  and  residents  of  the- 
county."  Acts  1875,  Spec.  Sess.,  p.  54 ;  2  R.  S.  1876,  p. 
417,  note  1.  Before  that  act  took  efltect  and  became  a 
law,  the  act  of  March  4th,  1852,  to  limit  the  number  of  • 
grand  jurors,  etc.,  had  been  the  law  of  this  State  for  many 
years.  Under  section  1  of  the  old  law  it  was  provided, . 
"  That  a  grand  jury  shall  consist  of  twelve  members,  all  of 
whom  shall  be  reputable  freeholders  or  householders  of* 
the  proper  county,  and  taxable  therein."  2  G.  &  H.,  p. 
431.  By  section  10  of  the  said  act  of  March  4th,  1852,  it 
was  provided  that  "  A  panel  of  grand  jurors  may  be  filled 
in  whole  or  in  part,  when  necessary,  by  summoning  the  req- 
uisite number  of  freeholders  or  householders  of  the 
proper  county,  under  the  direction  of  the  court,"  etc.  2 
R.  S.  1876,  p.  418.  By  section  4  of  the  above  entitled  act 
of  March  13th,  1875,  it  was  provided  that  "All  laws  and 
Vol.  LXIX.— 19 
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pai*t6  of  laws  comiug  in  conflict  with  any  of  the  provisions 
ojr  this  act  are  hereby  repealed."     Supra. 

It  is  certain,  we  think,  that  after  the  act  of  March  13th, 
1875,  took  efiect  and  became  a  law,  reputable  householders 
as  such,  who  were  not  also  reputable  freeholders  of  J[he 
county,  were  not  competent  grand  jurors,  either  as 
members  of  the  regular  panel  or  as  talesmen.  It  follows^ 
therefore,  that  the  fact  alleged  in  the  State's  reply«  that 
said  William  Crippin  was  a  reputable  householder  of 
Bartholomew  county,  and  the  further  alleged  fact,  that  he 
was  an  owner  in  fee-simple  of  real  estate  in  Cumberland 
county,  Illinois,  did  not,  nor  did  either  of  them,  constitute 
bim  a  competent  member  of  the  grand  jury  which  found 
the  indictmeyt  against  the  appellant,  in  this  case.  The 
State's  reply  was  insuflicient,  and  the  appellant's  demurrer 
thereto  ought  to  have  been  sustained. 

8.  Our  conclusion  in  regard  to  the  insufficiency  of  the 
State's  reply  to  the  appellant's  special  plea  or  answer  in 
abatement  renders  it  wholly  unnecessary  for  us  to  con- 
sider and  decide  any  of  the  questions  arising  under  the 
alleged  error  of  the  court  in  overruling  the  motion  for  a 
new  trial. 

The  judgment  is  reversed,  and  the  cause  remanded,  with 
'.  infitructions  to   sustain   the  appellant's  demurrer  to  the 
State's  reply  and  for  further  proceedings  in  accordance 
with  this  opinion. 
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69  ;^i  beyond  the  term  having  been  granted  to  prepare  and  file  a  bill  of  excep- 

10^  'M^  tions,  the  bill  was  prepared  and  filed  within  time,  but  was  not  signed  by 
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th«  judge  because  he  had  absented  himself  so  that  it  oould  not  be  pre- 
sented to  him  for  signature. 
Heltl^  that  such  bill,  though  subsequently  signed  by  the  judge  in  open  court, 
in  the  presence  and  without  the  objection  of  the  parties,  could  not  be 
made  a  part  of  the  record  either  by  a  nunc  pro  tunc  entry  or  in  an  origi- 
nal proceeding. 

From  the  8t.  Joseph  Circuit  Court. 

W.  6r.  George^  W.  JS.  Calkins^  D.  J.  Wile^  J.  D.  Osbom 
and  G.  PflegeVj  for  appellant. 
L.  Hubbard  and  A.  Anderson^  for  appellee. 

BiDDLB,  J. — Complaint  by  the  appellee  against  the  ap- 
pellant, founded  upon  alleged  frauds  in  the  exchange  of 
lands.  The  proceedings  resulted  in  a  judgment  against 
the  appellant,  from  which  he  appeals. 

As  no  question  is  presented  by  the  record  except  such 
as  must  have  been  reserved  by  a  bill  of  exceptions,  we  are 
met  in  limine  with  an  important  question  of  practice, 
namely,  whether  the  bill  of  exceptions  is  properly  in  the 
record  or  not.  The  judgment  was  rendered  on  the  29th  day 
of  March,  1876,  at  which  time  the  court  ordered  "  that  the 
defendant  have  ninety  days  to  file  a  bill  of  exceptions  here- 
in.''    This  time  would  expire  on  the  27th  day  of  June,  1876. 

The  bill  of  exceptions  was  filed  on  the  24th  day  of 
October,  1876.  Upon  the  face  of  the  transcript,  as  it 
comes  to  this  court,  the  bill  was  filed  too  late  and  could 
not  be  considered  a  part  of  the  record.  But,  upon  a  cer* 
iiorari  granted  by  this  court,  the  appellant  applied  to  the 
court  below  at  its  December  term,  1878,  on  motion,  to 
enter  certain  proceedings  nunc  pro  iunc^  making  the  bill  of 
exceptions  a  part  of  the  record.  Upon  the  trial  of  the 
motion  the  court  found  the  following  facts :  "  That  the 
above  entitled  cause  was  tried  at  the  March  term,  1876,  of 
said  court;  that  an  appeal,  after  judgment  over  a  motion 
for  a  new  trial,  was  prayed  on  the  29th  day  of  March, 
1879,  and  that  ninety  days  from  date  were  given  the  de- 
fendant within  which  to  prepare  and  file  hia  bill  of  excep- 
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tions ;  that  about  the  10th  or  12th  day  of  June,  1876, 
Thomas  8.  Stanfield,  the  then  judge  of  said  court,  before 
whom  said  cause  was  tried,  left  the  State  of  Indiana,  and 
went  to  Cincinnati,  Ohio,  and  from  there  to  Washington 
in  the  District  of  Columbia;  that  on  the  23d  day  of  June, 
1876,  the  said  bill  of  exceptions  was  prepared  ready  for 
the  signature  of  the  judge,  and  was  presented  for  such 
signature  at  the  chambers  of  said  judge  in  the  city  of  South 
Bend ;  that  the  said  defendant  did  not  know  that  said 
judge  was  absent  from  the  State,  or  was  contemplating 
leaving  until  after  he  had  gone ;  that,  immediately  upon 
learning  of  said  judge's  absence,  the  said  defendant  pro- 
ceeded to  Cincinnati,  Ohio,  to  find  said  judge,  and,  failing 
to  find  him,  went  to  Washington,  as  aforesaid,  for  the  like 
purpose,  and  for  the  purpose  of  obtaining  his  signature  to 
said  bill  of  exceptions ;  failing  to  find  him,  he  returned  to 
South  Bend,  and  on  the  27th  day  of  June,  1876,  deposited 
said  bill  of  exceptions  in  the  oflEice  of  the  ^Wk  of  said 
court ;  that  said  clerk  filed  the  same  by  endowment  on 
that  day;  that  afterwards,  on  the  24th  day  of  October, 
1876,  in  open  court,  in  the  presence  of  the  attornVs  for  " 
both  parties,  and  with  their  knowledge,  the  said  bilV  of 
exceptions  was  signed  by  said  judge,  but  that  no  entrySf 
that  proceeding  was  entered  on  the  order  book  of  the  coun 
or  the  minutes  of  the  judge  ;  that  after  the  return  of  the* 
judge,  to  wit,  about  the  8th  day  of  July,  1876,  and  as  soon  \ 
thereafter  as  said  defendant  knew  of  his  return,  ho  took 
said  bill  of  exceptions  from  the  clerk's  oflice.  where  it  had 
remained  since  the  27th  day  of  June,  1876,  and  laid  it 
before  the  judge;  that  the  judge  received  it  but  declined 
signing  it  until  it  had  been  shown  to  the  attorneys  for  the 
plaintiff  for  their  approval  or  correction ;  that  the  same 
was  afterwards  submitted  to  them,  and  they  made  no  ob- 
jection to  its  correctness,  and  the  bill  was  signed  as  herein- 
before set  forth  ;  that  the  bill  so  signed  was  in  all  things 
precisely  as  it  was  when  first  prepared  and  presented  at 
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the  judge's  chambers  for  his  signature  on  the  23d  day 
of  June,  1876  ;  that  W.  G.  George,  one  of  the  attorneys 
for  the  defendant,  knew  of  the  contemplated  absence  of 
said  judge,  but  was  under  the  impression  from  conversa- 
tion with  said  judge  that  he  would  not  leave  South  Bend 
till  the  last  part  of  June,  so  as  to  enable  him  to  be  at 
Philadelphia,  Pennsylvania,  July  4th,  1876,  and  was  not 
aware  of  his  change  of  intention  until  after  his  departure.'* 

Upon  these  facts  the  court  ordered  the  bill  of  exceptions 
to  be  made  a  part  of  the  record  in  the  case. 

According  to  the  common  law,  exceptions  had  to  be 
taken,  and  the  bill  of  exceptions  sealed,  during  the  term 
at  which  the  trial  was  had ;  and  by  the  statute  of  Westm. 
2,  18  Edward  I.^  c.  81,  the  judge  was  compelled  to  seal 
the  bill  at  the  same  time.     8  Bl.  Com.  372. 

This  would  be  the  rule  yet  in  this  State,  except  for  our 
statute,  which  enacts  that  **  The  party  objecting  to  the 
decision  must  except  at  the  time  the  decision  is  made ;  but 
time  may  be  given  to  reduce  the  exception  to  writing,  but 
not  beyond  the  term,  unless  by  special  leave  of  the  court." 
2  R.  S.  1876,  p.  176,  sec.  343.  It  is  plain,  by  this  section,  that 
the  court  must  give  the  leave  during  the  term  at  which 
the  trial  was  had ;  and,  after  the  leave  is  once  granted  at 
that  term,  there  is  no  power  to  extend  th^  time  after  the 
term  has  passed.  Nor  do  we  see  how  the  action  of  the 
court  at  its  December  term,  1878,  can  be  sustained  as  a 
nunc  pro  tunc  entry  based  upon  the  action  of  Judge  Stan- 
field  at  the  October  term,  1876.  No  written  notice  or 
paper  of  any  kind  was  then  filed,  no  entry  upon  the 
judge's  docket  made,  no  minute  of  any  kind  seems  to 
have  existed  upon  which  to  base  a  nunc  pro  tunc  entry.  A 
court  may  record  a  fact  nunc  pro  tunc;  that  is,  if  the  fact 
existed  then,  it  may  record  it  now;  but  it  can  not  record  a 
fiftct  now  which  did  not  exist  then ;  and  there  must  be  some 
record,  note,  entry  or  minute  of  some  kind,  on  which  to 
base  it,  connecting  it  with  the  case.     A  court  can  not  do  an 
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act  at  a  subsequent  terra  which  was  necessary  to  have  been 
done,  but  was  not  done,  at  a  previous  term.  Wilson  v. 
Vancey  55  Ind.  394 ;  Bales  v.  Browriy  57  Ind.  282 ;  Miller  v. 
RoycCj  60  Ind.  189.  Nor  can  the  action  of  the  court  at  the 
December  term,  1878,  be  sustained  as  an  original  proceed- 
ing. The  statute  grants  no  power  to  extend,  at  a  subse- 
quent term,  the  time  granted  at  a  previous  term,  within 
which  to  reduce  exceptions  to  writing,  prepare  a  bill  of 
exceptions,  and  have  it  filed.  Such  has  been  the  practice, 
we  believe,  since  the  code  was  adopted.  Roloson  v.  Herr^ 
14  Ind.  539 ;  The  New  Albany  and  Salem  R.  JR.  Co.  v.  Wil- 
son^  16  Ind.  402;  Everhart  v.  Hollingsworth^  19  Ind.  188; 
The  Terre  Haute  Gas  Co.  v.  Teel,  20  Ind.  181 ;  Noble  v. 
thompson,24:  Ind.  846 ;  McElfatrick  v.  Coffroth,  29  Ind.  37; 
Port  V.  Bussell,  36  Ind.  60 ;  The  City  of  Terre  Haute  v.  Bip- 
ley,  43  Ind.  508 ;  Warner  v.  Campbell^  39  Ind.  409  ;  Whil- 
worth  y.  iSowr,  57  Ind.  107 ;  Bobinson  v.  Johnsony  61  Ind. 
635 ;  Davidson  v.  The  State,  62  Ind.  276. 

These  authorities  show  the  discussions  of  the  ques- 
tion under  the  code  until  it  became  settled  as  above  de- 
cided, and,  according  to  them,  we  must  hold  that  filing 
the  bill  of  exceptions  in  this  case  by  the  clerk  on  the  27th 
day  of  June,  1876,  before  the  judge  had  signed  it,  signing 
it  by  Judge  Stanfield  on  the  24th  day  of  October,  1876, 
and  the  action  of  the  court  at  the  December  term,  1878, 
either  as  a  nunc  pro  tunc  entry,  or  an  original  proceeding, 
are  without  authority  of  law,  and  are,  therefore,  null  and 
void. 

Having  thus  arrived  at  the  conclusion  that  the  bill  of 
exceptions  is  not  properly  in  the  record,  and  can  not  form 
a  part  of  it,  no  other  question  remains  for  our  decision. 

The  judgment  is  afiirmed,  at  the  costs  of  the  appellant. 

Petition  for  a  rehearing  overruled. 
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Danenhoffer  V.  The  State. 

Cbimikal  JjJLW^^AswuU  and  BaUery, — Teacfur. — Punishment  of  PujAl. — 
A  teacber,  itanding  in  Joeo/^ar^n/M  to  his  pupils,  has  the  right  to  exact 
from  such  pupils  obedience  to  his  lawful  and  reasonable  commandSf  and 
to  punish  disobedience  with  kindness,  prudence  and  propriety ;  and, 
where  the  punishment  is  not  administered  with  unreasonable  severity,  a 
proceeding  for  assault  and  battery  can  not  be  maintained  against  the 
teacher. 

From  the  Ripley  Circuit  Court. 

G.  Diirbirij  for  appellant. 

T.  W.  Woollen^  Attorney  General,  and  W.  G.  Holland, 
Prosecuting  Attorney,  for  the  State, 

HowK,  J.  J. — This  was  a  prosecution  against  the  appel- 
lant Aloys  Danenhoffer,  for  an  assault  and  battery  alleged 
to  have  been  committed  by  him  on  one  Henry  Roell. 

The  prosecution  was  commenced  before  a  justice  of  the 
peace  of  Ripley  county,  Indiana,  upon  the  affidavit  of  one 
Henry  Clark,  wherein  it  was  charged,  in  substance,  that  the 
appellant,  on  the  13th  day  of  November,  1879,  at  said 
Ripley  county,  "  did,  in  a  rude,  insolent  and  angry 
manner,  unlawfully  touch  one  Henry  Roell,  contrary,"  etc. 

The  appellant  waived  an  arraignment  and  entered  a  plea 
of  not  guilty  to  the  charge  contained  in  said  affidavit,  be- 
fore the  justice;  and  the  cause  was  there  tried  by  a  jury, 
resulting  in  a  verdict  finding  the  appellant  guilty  as 
charged,  and  assessing  has  fine  in  the  sum  of  thirteen 
dollars,  upon  which  verdict  judgment  was  rendered  by 
the  justice.  From  this  judgment  an  appeal  was  duly 
taken  to  the  Ripley  Circuit  Court,  by  the  defendant 
below. 

Upon  this  appeal  the  cause  was  again  tried  by  a  jury, 
in  the  circuit  court,  and  a  verdict  was  returned  finding 
the  appellant  guilty  as  charged  in  said  affidavit,  and 
assessing  his  fine  in  the  sum  of  ten  dollars.  His  motion 
for  a  new  trial  having  been  overruled  and  his  exceptioo 
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entered  to  this  ruling,  the  court  rendered  judgment  on  the 
verdict. 

In  this  court  the  only  error  assigned  by  the  appel- 
lant is  the  decision  of  the  circuit  court  in  overruling  his 
motion  for  a  new  trial.  In  this  motion  the  following 
causes  were  assigned  for  such  new  trial : 

1.  The  verdict  was  contrary  to  the  evidence; 

2.  The  verdict  was  contrary  to  law  ; 

3.  The  court  erred  on  the  trial,  in  the  admission  of 
illegal  evidence,  in  permitting  Henry  Roell  and  other  wit- 
nesses to  testify  that   the    injured   party  and  two   other 

'  boys  had  been  absent  from  school  on  Tuesday,  the  11th 
day  of  November,  1879,  attending  the  funeral  of  Clark's 
child,  and  had  acted  as  pall-bearers  at  the  funeral ; 

4.  The  court  erred  in  refusing  to  permit  the  appellant 
to  testify  on  the  trial,  in  answer  to  a  question  propounded 
to  him,  whether  he  thought  it  was  wrong  for  the  chil- 

I  dren  to  have  attended  the  funeral  of  a  protestant  child, 
thereby  excluding  from   the  jury  evidence  of  a  material 
.  fact ; 

5.  Error  of  the  court  in  refusing  to  give  the  jury  the 
.instructions  asked  by  the  appellant ;  and, 

6.  Error  of  the  court  in  giving  the  jury  instructions 
numbered  from  1  to  10,  both  inclusive,  each  and  all  of 
which  were  duly  excepted  to  by  the  appellant. 

Before  considering  any  of  the  questions  presented  and 
discussed  by  the  appellant's  counsel,  in  his  brief  of  this 
cause  in  this  court,  we  deem  it  necessary  that  we  should 
give  a  summary,  at  least,  of  the  uncontradicted  facts  of 
the  case,  as  we  gather  the  same  from  the  record.  The 
appellant  was  a  catholic  priest,  residing  at  Morris,  in  De- 
catur county,  Indiana,  and  at  that  place  he  had  under 
his  control  a  catholic  school,  of  which  he  was  superin- 
tendent, and  Sister  Bernardini  was  a  teacher.  Among  the 
pupils  of  this  school  were  Henry  Roell,  aged  eleven 
<years,   Bernard    Shuck,    aged    eleven    years,    and  John 
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Tekulve,  aged  eleven  jears.  On  the  11th  day  of  Novem- 
ber, 1879,  these  three  boys  were  absent  from  the  school, 
without  the  leave  or  permission  of  the  teacher  or  of  the 
superintendent  of  the  school,  and  were  in  attendance  as 
pall-bearers,  at  the  funeral  of  a  child  of  the  Henry  Clark 
who  filed  the  affidavit  upon  which  the  prosecution  against 
the  appellant  in  this  case  was  predicated.  In  some  man- 
ner, the  child,  Henry  Roell,  and  his  father,  Henry  Roell, 
Sr.,  and  the  child,  Bernard  Shuck,  and  his  grandfather, 
B.  H.  Westrick,  had,  or  claimed  to  have,  received  infor- 
mation that  the  two  boys  were  to  be  punished  for  their 
non-attendance  at  school  on  the  day  last  named,  by 
the  appellant,  as  the  superintendent  of  the  school,  not 
because  they  were  absent  from  school  without  the  leave 
of  the  teacher  or  superintendent  entirely,  but  in  part,  at 
least,  because  they  had  absented  themselves  from  school  for 
the  purpose  of  attending  the  funeral  of  the  child  of  a 
protestant.  Acting  upon  this  information,  or  possibly 
assumption,  the  said  Henry  lioell,  Sr.,  and  B.  H.  Westrick, 
on  the  13th  day  of  November,  1879,  called  upon  the  appel- 
lant and  informed  him  that  the  boys  had  been  absent 
from  school,  and  had  attended  the  funeral  of  the  child, 
on  the  day  previous,  with  their  consent  and  permission  ; 
that  they  had  been  informed  that  the  boys  were  to  be 
whipped  for  attending  the  funeral,  and  the)*  thought  that 
they  should  be  punished,  rather  than  the  boys,  on  that  ac- 
count; and  the  appellant  then  said  to  them  that  the 
boys  should  not  be  punished  for  attending  the  funeral. 

When  the  boys  went  to  school  on  the  12th  day  of  No- 
vember, 1875,  they  were  required  by  the  teacher  in  charge, 
Sister  Bernardini,  to  give  an  excuse  for  their  absence  from 
school  without  leave  on  the  preceding  day,  but  they  would 
not  give  any  excuse.  She  then  gave  the  boys  a  note  and 
directed  them  to  take  it  to  the  appellant,  at  his  house, 
about  fifty  steps  from  the  school-house ;  but,  as  soon  as  they 
were  outside  of  the  school-house,  they  ran  home  and  never 
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delivered  the  note  to  the  appellant.  On  the  next  day,  the 
13th  day  of  November,  1879,  the  appellant  entered  the 
school-room,  and  whipped  the  boys,  as  he  declared  at  the 
time,  not  for  going  to  the  funeral,  but  for  their  disobedi- 
ence of  the  order  of  the  teacher  in  charge,  requiring  them 
to  take  and  deliver  her  note  to  the  appellant.  It  was  this 
whipping  of  the  boy,  Henry  Roell,  by  the  appellant,  as 
the  superintendent  of  the  school,  of  which  the  boy  was  one 
of  the  pupils,  which  constitnted  the  alleged  assault  and  bat- 
tery, for  which  the  appellant  was  prosecuted  and  convicted 
in  this  case.  There  is  no  evidence  in  the  record,  as  we  read 
it,  which  tends  to  show  that  the  boy,  Henry  Roell,  was  whip- 
ped by  the  appellant  for  any  other  cause  or  reason  than  his 
stubbornness  in  refusing  to  render  to  the  teacher  in  charge 
an  excuse  for  his  absence  from  school  without  her  leave, 
and  his  disobedience  to  her  reasonable  command,  that  he 
should  take  the  note  she  gave  him  to  the  appellant,  as  the 
superintendent  of  the  school.  Kor  do  we  think  that  the 
evidence  tends  to  show  that  the  boy  was  whipped  by  the 
appellant  in  anger  or  with  much  severity. 

It  seems  to  us  that  the  evidence  in  this  case  was  not  suf- 
ficient to  sustain  the  verdict  of  the  jury,  and  that,  for  this 
reason,  a  new  trial  ought  to  have  been  granted.  The  ap- 
pellant was  the  superintendent  of  the  school ;  he  employed 
the  teachers,  and  both  teachers  and  pupils  were  under  his 
charge.  Sometimes  he  heard  the  scholars  recite  their  les- 
sons ;  and,  generally,  when  the  pupils  of  the  school  were 
disobedient,  rude  or  stubborn,  they  were  sent  to  him  for 
correction.  It  is  manifest,  that  the  father  of  the  boy,  Henry 
Roell,  well  understood  the  appellant's  relation  to  and  super- 
intendency  of  the  sdhool ;  for  he  went  to  see  the  appellant, 
and  not  Sister  Bernardini,  in  regard  to  the  whipping,  it 
was  rumored,  that  the  boy  was  to  receive  for  absenting 
himself  from  school  without  leave. 

We  think,  therefore,  that  the  fact  is  apparent  from  the 
record  of  this  cause,  that  the  appellant,  with  the  knowledge 
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of  the  father  of  the  boy,  Henry  Roell,  stood  in  loco  parentis 
to  the  boy  during  his  attendance  at  and  in  the  school  of 
which  the  appellant  was  the  superintendent  in  charge.  In 
each  a  case,  the  law  is  well  settled,  as  it  seems  to  us,  that 
the  teacher  has  the  right  to  exact  from  his  pupils  obedi- 
euce  to  his  lawful  and  reasonable  commands,  and  to  pun- 
ish  disobedience  with  "  kindness,  prudence  and  propriety.'? 
Cooper  V.  McJun/dny  4  Ind.  290,  In  the  recent  case  of 
Staie^  ex  rel.  Burpee,  v.  Burton,  45  Wis.  150,  it  was  well  said : 
^^  In  the  school,  as  in  the  family,  there  exist  on  the  part  of 
the  pupils  the  obligations  of  obedience  to  lawful  commands, 
subordination,  civil  deportment,  respect  for  the  rights  of 
other  pupils  and  fidelity  to  duty.  These  obligations  are 
inherent  in  any  proper  school  system,  and  constitute,  so  to 
speak,  the  common  law  of  the  school.  Every  pupil  is  pre- 
samed  to  know  this  law,  and  is  subject  to  it,  whether  it 
has  or  has  not  been  re-enacted  by  the  district  board  in  the 
form  of  written  rules  and  regulations.'* 

It  is  unnecessary  for  us  to  pursue  this  question  further, 
or  to  examine  the  other  causes  assigned  by  the  appellant 
for  a  new  trial.  The  boy,  Henry  Roell,  was  disobedient  to 
the  reasonable  commands  of  the  teacher  in  charge  of  the 
school,  of  which  he  was  a  pupil,  and  he  was  insubordinate, 
Id  that  he  ran  home  when  he  was  sent  out  of  th<^  school 
for  another  purpose.  He  deserved  punishment,  and  the 
appellant  had  the  right,  under  the  law,  to  administer  it ; 
and  we  do  not  think  that  the  evidence  shows  that  the  boy 
was  whipped  by  the  appellant  with  that  unreasonable  sever- 
ity which  would  or  ought  to  subject  him  to  punishment 
for  an  assault  and  battery. 

The  judgment  is  reversed,  and  the* cause  is  remanded 
with  instructions  to  sustain  the  motion  for  a  new  trial,  and 
for  further  proceedings  not  inconsistent  with  this  opinion. 
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134   3i»|  PJIACTICK. — Striking    Out    Antwer. — HarmUss    Ruling, — It    is    harmless 

to  strike  out  a  special  paragraph  of   answer,  when  there  is  a  general 

denial  already  in   covering  the  same  ground. 

Plkadinq. — ReUaae. —  Want  of  CofmcUration. — It  is  a  good  reply  to  a  par- 
agraph of  answer  setting  up  a  release,  to  allege  that  such  release  was 
given  without  con^Meration. 

Same. — Release  of  Mortgage. — Failure  oj  Cofuideratioti, — In  an  action  to 
foreclose  a  mortgage,  for  judgment  on  notes  secured  thereby,  and  for  the 
cancellation  of  a  release  of  such  mortgage,  S.,  the  mortgagor,  and  U.,  a 
subsequent  purchaser  of  the  land,  jointly  answered  setting  up  the  release. 
To  this  answer  a  reply  was  filed,  alleging,  in  substance,  that  on  a  certain 
date  there  was  due  the  plaintiff,  on  the  notes  sued  upon,  a  certain  sum 
of  money  ;  that  on  said  day  the  defendants  paid  to  the  plaintiff  a  part 
thereof,  leaving  a  balance  due ;  that  said  defendants  then  proposed  to  the 
plaintiff  that  H.  would  assign  to  him  a  promissory  note,  which  it  was 
represented  he  held  on  a  certain  person,  and  that  8.  would  execute  his 
note  to  the  plaintiff,  in  a  certain  sum,  with  surety,  if  the  plaintiff  would 
enter  full  satisfaction  upon  record  and  release  the  mortgage ;  that  they 
would  meet  the  plaintiff  next  day  at  a  certain  place,  and  deliver  said 
notes  to  him,  which,  when  so  delivered,  were  to  be  received  as  satisfaction 
in  full  of  the  notes  and  mortgage  sued  upon  ;  that,  relying  on  said  agree- 
ment, the  plaintiff  entered  satisfaction  of  record  and  released  the  mort- 
gage, which,  by  the  agreement  of  the  parties,  was  to  be  binding  only  upon 
the  delivery  of  said  notes  as  aforesaid ;  that  the  plaintiff  went  to  the 
place,  at  the  time  agreed  upon,  for  the  purpose  of  receiving  said  notes; 
that  the  defendants  did  not  appear  as  agreed,  but  wholly  failed  to  deliver 
said  notes  or  either  of  them,  and  had  since  failed  to  deliver  said  notes,  or 
M  pay  the  amount  due  plaintiff,  although  often  requested,  etc. 

Held,  that  the  reply  is  sufficient. 

Kew  Trial. — Cause  for. — Error  in  giving  an  instruction  is  merely  cause 
for  a  new  trial. 

Same. — Motion  for  New  Trial. — Praetiiee, — A  motion  for  a  new  trial,  which 
does  not  set  out  the  written  causes  therefor,  as  required  by  the  statute, 
presents  no  question. 

From  the  Koscifisko  Circuit  Court, 

J.  8.  Frazer^  C.  Cowgill,  H.  B,  Shiveley^  C.  E.  Cowgill,  8. 
H,  Buskirk  and  J.  W,  Nicholj  for  appellant. 

J.  D.  Conner  and  J.  D.  Conner^  Jr,y  for  appellee. 

BiDDLE,  J. — Complaint  in   three  paragraphs,  by  the  ap- 
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pellee,  against  the  appellant  and  George  W.  Small.  The 
first  paragraph  is  founded  on  a  mortgage  executed  by 
Small  and  his  wife,  to  the  appellee,  upon  certain  lands  de- 
scribed, to  secure  the  payment  of.  two  several  promissory 
notes  executed  by  George  W.  Small  to  the  appellee.  The 
second  paragraph  is  founded  on  the  same  mortgage  and  notes, 
averring  that  the  mortgage  had  been  released  upon  the 
mortgage  record  by  the  plaintiff  upon  certain  conditions, 
which  had  not  been  complied  with  by  the  defendants. 
The  third  paragraph  went  out  of  the  record  by  demurrer, 
and  is  not  in  the  transcript.  Prayer  to  cancel  the  release 
of  the  mortgage,  for  judgment  on  the  notes,  and  a  decree 
of  foreclosure  of  the  mortgage. 

It  appears  that  a  demurrer  had  been  filed  to  the  first 
paragraph  of  the  complaint,  but  upon  what  ground  is 
not  shown.  There  is  no  demurrer  to  either  paragraph  of 
the  complaint  in  the  transcript,  and  therefore  no  question  is 
before  us  upon  its  sufficiency.  Both  defendants  filed  their 
joint  answer  in  denial.  Up  to  this  point  the  proceedings 
were  had  in  the  Wabash  Circuit  Court.  By  a  change  of 
venue,  the  case  was  sent  to  Kosciusko  Circuit  Court.  In 
the  latter  court  the  defendants  jointly  answered  in  three 
paragraphs : 

1.  A  release  of  the  mortgage ; 

2.  Payment ; 

3.  General  denial ;  and, 

4.  A  separate  paragraph  of  answer  by  Harris. 
Reply  : 

1.  By  general  denial  to  all  the  paragraphs  of  answer; 

2.  That  the  release  set  up  in  the  first  paragraph  of  answer 
was  given  without  any  consideration ;  and, 

3.  That  the  consideration  for  the  release  had  failed. 
Separate  demurrers  to  the  second  and  third   paragraphs 

of  reply  for  want  of  facts  overruled  ;  and  motion  to  strike 
oat  fourth  paragraph  of  answer  by  Harris  sustained. 
Trial  by  jury,  verdict  and  judgment  for  appellee.    Harris, 
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who  was  a  subsequent  purchaser  of  the  land  from  Bmall, 
alone  appeals. 

The  first  assignment  of  error  is,  overruling  separate  de- 
murrers to  the  complaint.  This  assignment,  as  we  have 
seen,  has  no  basis  in  the  record. 

The  second  assignment  of  error  is,  striking  out  the 
fourth  paragraph  of  the  appellant's  separate  answer  to  the 
complaint.  This  paragraph  admits,  specifically,  the  sub- 
stantial allegations  in  the  complaint,  except  that  he  was  a 
party  to  the  alleged  release,  and  this  part  of  the  complaint 
he  denies.  Two  general  denials  were  already  in,  and  still 
remain  in  the  record,  which  cover  the  same  ground. 
Striking  out  the  fourth  paragraph  of  answer,  therefore, 
could  not  possibly  have  injured  the  appellant. 

The  third  assignment  of  error  is,  overruling  the  de- 
murrers to  the  second  and  third  paragraphs  of  reply  to  the 
first  paragraph  of  answer.  The  second  paragraph  or 
reply  is,  that  the  release  was  given  without  consideration. 
This  is  a  good  reply,  and  the  demurrer  to  it  was  properly 
overruled. 

The  third  paragraph  of  reply  avers,  that  on  the  26th 
day  of  September,  1871,  there  was  due  to  the  plaintiff,  ou 
the  notes  sued  upon,  the  sum  of  three  thousand  and  nine- 
teen dollars  and  eighty-nine  cents ;  that  upon  that  day 
the  defendants  paid  to  the  plaintiff  thereon  two  thousand 
dollars,  leaving  still  due  one  thousand  and  nineteen  dollars 
and  eighty-nine  cents  ;  that  the  defendants  then  represent- 
ed to  the  plaintiff  that  Harris  held  a  note  on  Johiel  White- 
sell,  upon  which  was  due  five  hundred  and  fifty  dollars  ; 
that  the  defendants  proposed  to  the  plaintiff*  that  Harris 
would  assign  said  note  on  Whitesell  to  the  plaintiff',  and 
Small  would  execute  his  note  to  the  plaintiff,  with  Daniel 
Butt  as  surety,  for  the  balance  due  on  the  notes  and  mort- 
gage in  suit,  if  the  plaintiff  would  enter  full  satisfaction 
upon  record  and  release  the  mortgage ;  that  they  would 
meet  the  plaintiff  next  day  in  Wabash,  and  deliver  said 
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notes  to  him,  which,  when  so  delivered,  were  to  be  re- 
ceived as  satisfaction  in  full  of  the  notes  and  mortgage 
aforesaid ;  that,  relying  on  said  agreement,  the  plaintiff 
entered  said  satisfaction  of  record  and  released  the  mort- 
gage, which,  by  the  agreement  of  the  parties,  was  to  be 
binding  only  upon  the  delivery  of  said  notes  as  afore- 
said ;  that,  in  accordance  with  said  agreement,  the  plain- 
tiff went  to  Wabash  at  the  time  agreed  upon,  for  the 
purpose  of  receiving  said  notes ;  that  neither  of  said  de- 
fendants appeared  as  they  had  agreed  to,  but  wholly  failed 
to  deliver  said  notes,  or  either  of  them,  to  the  plaintiff; 
nor  have  they,  or  either  of  them,  paid  the  said  amount  to 
the  plaintiff,  as  they  agreed  to  do,  and,  although  often  re- 
quested, still  refuse  to  deliver  said  notes  or  pay  said  amount 
to  plaintiff.     Wherefore,  etc. 

We  think  the  court  did  not  err  in  overruling  the 
demurrer  to  this  reply.  It  appears  to  us  to  be  suf- 
ficient. 

The  fourth  assignment  of  error  is,  that  the  court 
erred  in  giving  instructions  to  the  jury,  asked  for  by 
the  appellee.  This  is  not  an  assignment  of  error,  but  a 
cause  for  a  new  trial,  as  we  have  so  often  decided. 

The  fifth  assignment  of  error  is,  overruling  the  appel- 
lant's motion  for  a  new  trial.  There  are  no  written  causes 
filed  with  the  motion  for  a  new  trial,  as  required  by  the 
statute,  in  the  transcript.  Consequently,  no  question  is 
presented  by  the  motion. 

We  have  thus  examined  and  decided  the  several 
questions  presented  by  the  record,  in  which  we  find  no 
error. 

The  judgment  is  affirmed,  at  the  costs  of  the  appellant. 


/^ 
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1%   ^  piTCHBS  AND  Dbaikb. — Evidence, — Report  of  Appraisers. — The  report  of 

the  appraisers  of  benefits  to  result  from  the  construction  of  a  ditch  is  not 
oompetent  evidence  on  the  trial  of  such  proceedina^  in  the  circuit  court 

From  the  Boone  Circuit  Court. 

W.  B.  TValls^  for  appellant. 
a.  Hill  and  J.  W.  Nichols  for  appellee. 

NiBLACK,  J. — The  appellee,  Jesse  Pavey,  instituted  pro- 
ceedings before  the  Board  of  Commissioners  of  the 
countv  of  Boone,  to  have  the  benefits  which  would  ac- 
crue  to  certain  lands  in  that  county,  belonging  to  the 
appellant,  Palemon  A.  Beck,  and  to  others,  on  account  of 
the  construction  of  a  ditch  through  said  lands  to  drain  the 
same,  assessed  against  such  lands ;  also  to  have  the  dam- 
ages to  such  lands  assessed,  if  any  should  result  thereto.  2 
R.  S.  1876,  p.  684;  1  R.  S.  1876,  p.  428. 

The  board  of  commissioners  appointed  three  appraisers 
to  assess  such  benefits  and  damages,  who  made  an  assess- 
ment of  benefits  in  different  amounts,  against  several 
tracts  of  land  belonging  to  the  appellant.  The  appellant 
then  appealed  to  the  circuit  court,  where,  upon  a  trial  be- 
fore a  jury,  the  court  permitted  the  report  of  the  appraisers, 
appointed  as  above,  to  bo  read  in  evidence  over  the  objec- 
tion of  the  appellant.  The  jury  returned  a  verdict  sub- 
stantially afiirming  the  assessment  made  by  the  appraisers 
against  the  appellant^s  lands.  Over  a  motion  for  a  new 
trial,  judgment  was  rendered  in  accordance  with  the  ver- 
dict. 

The  appellant  contends  that  the  circuit  court  erred  in 
admitting  the  report  of  the  appraisers  in  evidence,  and 
that  constitutes  the  only  question  for  our  consideration 
upon  this  appeal. 

The  precise  question  involved  in  this  case  was  ruled 
upon  and  decided  in  the  case  of  McKinsey  v.  Bowman^  58 
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Ind.  88.    In  that  case  it  was  held  to  be  erroneous  to  admit 
the  report  of  the  appraisers  in  evidence,  in  a  case  like  this, 
upon  the  trial  in  the  circuit  court;  and,  upon  the  authority* 
of  that  case,  the  judgment  in  the  proceeding  before  us 
will  have  to  be  reversed.     See,  also,  Freck  v.  ChristiaUy  55  • 
Ind.  320. 

The  judgment  is  reversed,  with  costs,  and  the  cause  re- 
manded for  a  new  trial. 


Johnson  bt  al.  v.  Harris. 

■ » 

PlBiiKCiPAL  AND  SuBBTT. — Levy  of  Execuiwn  First  against  Prineipal. — In- 
junction  — Statute  Construed. — Construing  suctions  416,  674  and  675  of  the 
code  together,  the  property  of  the  principul  judgment  debtor  must  bo ' 
first  levied  upon  and  sold  before  that  of  his  surety  can  be  levied  upon,  if* 
the  fact  of  suretyship. has  been  regularly  determined  by  the  court,  and  3 
appears  by  the  execution.  And,  therefore^  a  levy  on  the  property  of  the  ^ 
surety  may  be  enjoined,  if  made  before  the  property  of  the  principal  has  ^ 
been  exhausted. 

Same. — Insolvency. — Tbe  insolvency  of  the  principal,  or  of  both  principal  - 
and  surety,  is  not  ground  for  levying  on  the  property  of  the  surety  before . 
levying  on  that  of  the  principal. 

From  the  Graut  Circuit  Court 

G.  W.  Harvey,  G.  T.  B.  Carr,  R.  Hill  and  J.  W.  Nichol, ' 
for  appellants. 

A.  Steekj  R,  T.  St.  JohUy  I.  Van  Devanter  and  J.  W.  Lacey^ 
for  appellee. 

BiDDLB,  J. — Complaint  by  the  appellee,  against  the  ap- 
pellants, to    enjoin   the  levy    and  sale   of  property  on. 
execution.    The  substantial  facts  averred  in  the  complaint 
may  be  stated  as  follows : 

At  the    February  term,    1878,    of  the   Grant  Circuit 
Vol.  LlirX.— 20 
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Court,  Jesse  Johnson  recovered  judgment  against  Koah 
Harris  as  principal,  and  the  plaintiff  as  surety,  for  the  sum 
of  $8,965.90.  It  was  found  in  said  judgment  that  the 
plaintiff  was  such  surety,  and  ordered  by  the  court  that  the 
sheriff  levy  first  on  the  property  of  said  Noah  Harris,  and 
exhaust  the  same,  before  levying  on  the  property  of  the 
plaintiff.  A  writ  of  execution  was  issued  on  the  judg- 
ment, with  the  usual  command  to  make  the  money,  en- 
dorsed by  the  clerk  that  the  plaintiff  was  surety  in  the 
judgment,  and  Noah  Harris  principal,  and  that  the  goods 
and  lands  of  Noah  be  first  levied  on  and  exhausted,  before 
levying  upon  the  property  of  the  plaintiff.  Noah  was  at 
the  time  owner  of  real  estate,  to  wit,  two  hundred  and 
forty  or  three  hundred  acres  of  laud,  of  great  value.  The 
sheriff  levied  the  writ  upon  the  personal  and  real  property 
of  Noah  Harris,  and  upon  the  real  estate  of  the  plaintiff, 
jointly,  at  the  same  time,  and  advertised  the  same  to  be 
sold  on  the  23d  day  of  March,  1878,  and  will  sell  the  same 
accordingly  unless  restrained  therefrom  by  the  court.  The 
defendants  have  already  sold  a  large  amount  of  property  of 
the  plaintiff,  notwithstanding  the  property  of  Noah  Harris 
han  not  been  exhausted  by  levy  and  sale  on  the  same  debt. 
Prayer  for  a  restraining  order,  to  set  aside  the  levy  on 
the  plaintiff's  property,  and  for  a  final  injunction. 

The  judge  at  chambers  granted  a  temporary  restraining 
order.  In  term,  demurrer  to  complaint  for  want  of  facts 
overruled. 

-  The  defendant  Jesse  Johnson  appeared  and  answered 
as  follows : 

That  several  judgments  were  rendered  against  Noah 
Harris  and  the  plaintiff,  at  the  February  term  of  the  Grant 
Circuit  Court,  1878,  amounting  in  the  aggregate,  besides 
costs,  to  the  amount  of  $28,322.62,  all  of  which  are  set 
forth  and  averred  to  be  unpaid  and  in  force ;  that  exe- 
cutions were  issued  at  once  on  said  judgments,  and  placed 
m  the  hands  of  the  sheriff  for  service  ;  that  Noah  Harris 
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has  no  property  of  any  considerable  amount  to  satisfy  said 
executions,  and  that  the  plaiutifi'  has  no  sufficient  means 
to  satisfy  said  judgments;  that  the  personal  property  of 
Noah  Harris  was  levied  upon  and  sold  on  said  writs  of 
execution  for  the  sum  of  (6.26,  and  the  personal 
property  of  the  plaintiff  was  levied  on  and  sold  under 
said  writs  for  the  sum  of  $56.27  ;  that  neither  of  the  said 
defendants  had  any  other  personal  property  subject  to 
execution  on  said  judgments ;  that  the  sheriff  then  levied 
on  the  real  estate  of  Noah  Harris,  and  then  on  the  real 
estate  of  the  plaintiff,  advertised  the  same  for  sale,  but 
was  restrained  from  selling,  by  the  order  of  the  judge  ; 
that  the  real  estate  of  Noah  Harris  was  afterwards  sold 
on  said  executions  and  brought  only  the  sum  of  $340, 
which,  the  property  being  subject  to  prior  liens,  was  its 
full  value ;  that  the  property  of  the  plaintiff  so  levied 
upon  is  also  subject  to  certain  liens ;  that  all  the  property 
levied  on  is  iiot  sufficient  to  satisfy  the  judgments  against 
it ;  that  the  property  of  the  plaintiff,  subject  to  execution^ 
will  not  sell  for  more  than  $17,000  ;  that  said  Noah  and  the 
plaintiff  have  no  other  property  subject  to  execution,  ex- 
cept that  so  levied  upon ;  that  no  property  of  the  plaintiff 
was  levied  on  until  all  the  property  of  the  said  Noah  had 
first  been  levied  on,  and,  the  same  being  greatly  insufficient 
to  satisfy  either  of  said  executions,  then  the  property  of 
the  plaintiff  was  levied  on  immediately,  on  the  same  day 
thereafter,  all  of  which  is  averred  fully  and  with  un- 
necessary particularity.     Wherefore,  etc. 

To  this  answer  a  demurrer  for  want  of  facts  was  sus- 
tained.  Upon  the  pleadings  the  court  made  the  injunc- 
tion perpetual.  Appeal.  Overruling  the  demurrer  to  the 
complaint,  and  sustaining  the  demurrer  to  the  answer,  are 
the  only  assignments  of  error  made  in  this  court. 

Section  674  of  the  code  provides  for  trying  the  question 
of  suretyship  between  the  defendants,  where  two  or  more 
are  sued  in  the  same  action  ;  but  such  proceedings  are  not 
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to  affect  the  proceedings  of  the  plaintiff.  By  section  675 
it  is  provided,  that,  ^<  If  the  finding  npon  such  issue  be  in 
favor  of  the  surety,  the  court  shall  make  an  order  direct- 
ins^  the  sheriff  to  levy  the  execution  first  upon  and  exhaust 
the  property  of  the  principal,  before  a  levy  shall  be  made 
upon  the  property  of  the  surety ;  and  the  clerk  shall  in- 
dorse a  memorandum  of  the  order  on  the  execution."  Sec- 
tion 416  provides,  that  **  If  it  appear  upon  the  face  of  an 
execution,  or  by  the  endorsement  of  the  clerk,  that  of  those 
against  whom  it  issued,  any  one  is  surety  for  another,  the 
property  of  the  principal  shall  be  first  sold,  unless  the 
surety  shall  direct  otherwise." 

These  sections  must  be  construed  together,  and,  thus  con- 
strued, it  is  plain  to  our  minds  that,  as  between  principal 

■ 

and  surety,  when  they*  are  judgment  defendants  in  the 
same  action,  the  sheriff  must  not  only  firat  levy  upon  the 
property  of  the  principal,  but  he  must  first  sell  and  exhaust 
the  property  of  the  principal,  before  he  can  levy  ou  the 
property  of  the  surety ;  and  a  levy  upon  the  property  of 
the  surety,  before  he  has  sold  and  exhausted  the  property 
of  the  principal,  is  irregular,  and  can  not  be  upheld. 
Upon  this  view  the  present  case  is  easily  decided.  The 
averments  in  the  complaint  show  clearly  that  the  levy  on 
the  property  of  the  surety  was  made  before  the  property 
of  the  principal  was  exhausted ;  the  complaint;  therefore, 
is  sufficient,  and  there  is  nothing  in  the  answer  which 
either  denies  or  avoids  the  complaint;  it  is,  therefore,  in- 
sufficient. Indeed,  the  answer,  as  to  the  matter  com- 
plained of,  states  essentially  the  same  facts  as  those  averred 
in  the  complaint. 

We  are  cited  by  the  appellant  to  the  case  of  Fry  v.  Uan- 
lovBj  1  Baxt.  256,  and  also  reported  in  25  Am.  Rep.  775, 
as  supporting  their  views.  The  only  question  in  that  case 
was  whether  a  levy  on  sufficient  personal  property  was  a 
satisfaction  of  the  judgment,  a  question  solely  between  the 
judgment  plaintiff' and  judgment  defendant;  not  between 
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principal  and  surety  in  the  same  judgment.     We  can  not 
see  wherein  that  case  supports  the  appellants  in  this. 
The  judgment  is  affipmed,  at  the  costs  of  the  appellants. 


Tomlinson  i?.  Beard. 

Biu.  OF  T!^XGKmo^%.^Ek>idence.— Dismissal  of  Action  by  Default  of  Plain- 
tiff. — Appearance. — On  appeal  to  the  Supreme  Court,  from  a  refusal  of 
the  circuit  court,  on  affidavits  and  counter  affidavits,  to  reinstate  a  cause 
'wherein  Judgement  of  default  and  dismissal  had  been  rendered  against 
the  plaintiff  on  the  withdrawal  of  appearance  by  his  attorneys,  the  bill 
of  exceptions  must  contain  all  of  the  evidence  offered  on  the  trial  of  the 
motion  to  reinstate-  • 

From  the  Marion  (circuit  Court. 

J.  S,  Harvey,  G.  W.  Galvin  and  S.  A.  Huffj  for  appellant. 

HowK,  C.  J. — This  was  a  suit  by  the  appellant,  as  the 
payee,  against  the  appellee,  as  the  maker^  of  two  promis- 
sory notes,  in  a  complaint  of  two  paragraphs,  each  of 
whiqh  counted  upon  one  of  the  notes. 

It  appeared  from  the  complaint,  that,  at  the  time  the 
suit  was  commenced,  neither  of  the  two  notes  sued  upon 
had  become  due.  "With  his  complaint,  however,  the  appel- 
lant filed  his  affidavit,  under  and  in  accordance  with  the 
provisions  of  section  664  of  the  practice  act,  to  ob- 
tain a  writ  of  ne  exeat  against  the  appellee.  2  R.  S. 
1876,  p.  274. 

Upon  the  filing  of  this  affidavit,  a  writ  was  issued 
to  the  sheriff  of  Marion  county,  by  virtue  of  which  the 
appellee  was  arrested,  and  entered  into  a  recognizance  of 
special  bail,  with  sufficient  surety,  as  required  by  the  stat- 
ute. Afterward,  the  appellee  filed  his  answer,  admitting 
the  execution  of  the  notes  sued  upon,  but  denying  the 
matters  alleged  in  said  affidavit. 
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After  the  cause  had  been  thus  put  at  issue,  the  record 
shows  that  the  appellant's  attorneys  withdrew  their  ap- 
pearance for  him ;  whereupon,  "  on  motion  of  the  defend- 
ant, said  plaintilf  is  now  three  times  loudly  called  for  in  open 
court,  and,  failing  to  appear  and  prosecute  his  suit,  the 
same  was  dismissed  at  his  coete,  and  judgment  was  render- 
ed accordingly. 

On  the  next  day,  the  appellant  appeared,  and,  upon  his 
affidavit  filed,  moved  the  court  to  set  aside  the  default  and 
judgment  taken  and  rendered  against  him.  The  appellee 
appeared  to  this  motion  and  filed  his  counter  affidavit ; 
and  the  court  overruled  said  motion,  and  refused  to  set 
aside  said  default  and  judgment,  to  which  decision  the 
appellant  excepted,  and  has  appealed  therefrom  to  this 
court. 

The  only  error  assigned  by  the  appellant  is  the  de- 
cision of  the  circuit  court  in  overruling  his  motion  to 
set  aside  the  default  and  judgment  rendered  against  him 
for  costs;  whereas  he  said  that  "the  court  should  have 
set  aside  said  default  and  reinstated  said  writ  of  ne  exeat, 
and  heard  and  determined  the  same." 

It  seems  to  us  that,  if  there  was  any  error  in  the 
proceedings  and  judgment  of  the  circuit  court  in  this 
cause,  the  appellant  has  whollj^  failed  to  save  and  present 
the  same  iu  such  manner  as  to  render  such  error  available 
for  the  reversal  of  the  judgment  below.  The  bill  of  excep- 
tions, set  out  in  the  record,  does  not  even  purport  to  contain 
all  the  evidence  submitted  to  the  court,  upon  the  hearing  of 
the  appellant's  motion  to  set  aside  the  default  and  judgment 
taken  and  rendered  against  him.  In  truth,  the  record 
discloses  the  fact  that  the  bill  of  exceptions  does  not 
contain  all  the  evidence  upon  which  the  appellant's  mo- 
tion was  heard  and  determined;  for  the  appellee's  coun- 
ter affidavit  was  not  set  out  in  said  bill  of  exceptions.  In 
such  a  ease,  it  may  be  regarded  as  settled,  that  this  court 
will  not  disturb  the  decision  of  the  court  below  upon  mere 
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questions  of  fact.  Railsback  v.  GrevCy  58  Ind.  72 ;  and 
Brownlee  v.  Hare^  64  Ind.  311. 

Prom  the  record  of  this  cause,  which  the  appellant  has 
presented  to  this  court,  we  can  not  say  that  the  circuit 
court  erred  in  overruling  his  motion  to  set  aside  the  de- 
fault and  judgment  rendered  against  him ;  and,  therefore, 
we  are  bound  to  sav  that  the  court  did  not  err  in  that  rul- 
ing,  as  all  the  presumptions  are  in  favor  of  the  correct- 
ness of  the  court's  decision.  Myers  v.  Murphy^  60 
Ind.   282. 

We  find  no  ert^or  in  the  record. 

The  judgment  is  affirmed,  at  the  appellant's  costs. 


Cox  V.  Plough  et  al. 

Plcabiko. — Fromnsstyry  Note  to  Trustee  to  Pay  Partnership  Debts, — Ccm- 
plaint. — A  membeir  of  a  failing  copartoership  executed  his  promisaory 
note  for  a  certain  sum,  to  A.  and  B.,  **  trustees,  for  the  use  of  such  eo- 
partnersbip,  '*  in  consideration  that  said  trustees  will  use  the  same  for  * 
the  payments  of  the  debts    ♦    of  said  "  copartnership. 

BeUL,  on  demurrer,  that  a  complaint  on  said  note,  by  such  trustees,  against 
the  maker,  need  not  aver  that  the  partnership  debts  have  not  been  paid, 
nor  that  the  proceeds  of  the  note  will  be  used  to  pay  such  debts,  nor  that 
the  suit  was  brought  to  collect  money  for  that  purpose. 

SAM'S. — Answer  of  Seeovery  by  Another. — An  answer  that  a  sufficient 
amount  of  partnership  property  to  pay  such  debts  was  in  the  hands  of 
the  trustees,  but  that  they  had  failed  to  pay  them,  and  that  suit 
against  the  copartners  had  been  brought  by  the  partnership  creditors,  is 
insufficient. 

From  the  Clinton  Circuit  Court. 

J.  daybaiigh  and  B.  K.  Higginbotham,  for  appellant. 
S.  H.  Doyal  and  P.  W,  Oard^  for  appellees. 

Biddl^,  J. — Complaint  by  the  appellees,  against  the  a|)- 
pellant,  upon  the  following  promissory  note  : 
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"  $100.00.  Berlin,  Clinton  County,  Sept.  2d,  1876. 

"  Four  mouths  after  date,  for  value  received,  I  promise 
to  pay  to  the  order  of  Isaac  N.  Plough,  Jesse  D.  Raull,  and 
C.  W.  Purdy,  Trustees,  for  the  use  of  the  Berlin  Co-oper- 
ative Association  or  Co.,  the  sum  of  one  hundred  dollars, 
in  consideration  that  said  Trustees  will  use  the  same  for, 
and  only  for,  the  payment  of  the  dehts  and  liahilities  of  said 
Association  or  Co.,  collectible  without  relief  from  valuation 
.or  appraisement  laws.  Walter  E.  Cox." 

With  the  note  was  also  set  out  the  partuership  agree- 
ment between  the  members  of  the  association.  Demurrer 
to  the  complaint  for  the  want  of  facts  overruled. 

Answer:  1.  Denial.  2.  Want  of  consideration.  8. 
Substantially  as  follows : 

Admitting  the  execution  of  the  note,  and  averring  that 
the  plaintiffs  and  others  were  partnei*s  doing  business  un- 
der the  firm  name  of  "  The  Berlin  Co-operative  Associa- 
tion ;"  that  on  the  2d  day  of  September,  1876,  said  firm 
was  largely  indebted  to  divers  persons,  and  owned  a  large 
amount  of  property,  sufficient  to  discharge  all  the  debts 
against  said  firm ;  that  the  members  of  said  firm  appointed 
the  plaintiffs  trustees  for  the  purpose  of  marshalling  said 
assets  and  paying  the  indebtedness  aforesaid;  that  the 
plaintiff  had  not  paid  said  indebtedness,  but  the  same  re- 
mains unpaid;  that,  prior  to  the  commencement  of  this 
suit,  the  creditors  of  said  firm  brought  suit  in  the  Tipton  Cir- 
cuit Court,  against  all  the  members  of  said  firm,  including 
this  defendant,  in  which  they  seek  to  recover  said  indebt- 
edness of  said  firm ;  that  said  members  are  liable  in  said 
suit;  that  there  are  assets  in  the  hands  of  said  plaintiffs 
in  notes  and  accounts  of  the  firm,  uncollected,  sufficient 
in  amount  to  pay  all  the  indebtedness  of  said  firm.  "Where- 
fore, etc. 

The  fourth  paragraph  of  the  answer  is  the  same,  legally, 
as  the  third,  and  essentially  the  same  in  its  averments  of 
fact.    We  do  not,  therefore,  state  it. 
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Separate  demurrers  to  the  third  and  fourth  paragraphs 
of  answer,  for  the  want  of  facts,  were  sustained.  On  the 
other  issues  there  was  a  trial  by  the  court,  finding  for  the 
appellees,  and  judgment  on  the  finding.     Appeal. 

The  assignments  of  error  here  are : 

1.  Overruling  the  demurrsr  to  the  complaint ;  and, 

2.  Sustaining  the  demurrers  to  the  third  and  fourth 
paragraphs  of  answer. 

The  objections  urged  against  the  complaint  are,  that  it 
does  not  allege  that  the  liabilities  of  the  association  had 
not  been  paid ;  that  the  plaintiffs  would  apply  the  proceeds 
of  the  note  in  suit  to  the  payment  of  said  liabilities ;  and 
that  they  brought  this  suit  for  the  purpose  of  collecting 
the  money  to  apply  on  said  indebtedness,  and  for  no  other 

purpose. 

We  do  not  see  the  force  of  these  objections.  The  appel- 
lant can  not  anticipate  that  the  appellees  will  not  properly 
apply  the  money  when  collected,  and  thus  make  a  defence 
to  defeat  the  note  ;  and  whatever  significance  the  fact  that 
the  indebtedness  of  the  association  had  been  paid  might 
have  to  defeat  this  suit,  if  any,  it  should  be  made  matter  of 
defence.  It  was  not  necessary  that  the  appellees  should 
aver  it  in  the  complaint.  They  need  not  aver  that  they 
would  apply  the  proceeds  to  the  payment  of  the  debts  of 
the  association,  for  that  is  promised  in  the  face  of  the  note. 

Nor  do  we  see  a  valid  defence  in  either  the  third  or  fourth 
paragraphs  of  answer.  The  suit  in  the  Tipton  Circuit 
Court,  if  ever  judgment  had  been  rendered  against  the 
association,  constitutes  no  defence  to  this  note;  for  this 
iK)te  ought  to  contribute  its  share  to  the  payment  of  the 
indebtedness  of  the  association,  as  well  as  any  other  note 
or  account  due  the  association.  If  such  an  answer  were 
sufficient,  every  debtor  to  the  association  might  plead  a 
similar  state  of  facts,  and  thus  bar  the  association  from  col- 
lecting any  of  the  debts  due  to  itself  for  the  purpose  of 
paying  its  debts  due  to  others.    Each  of  these  paragraphs 
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destroys  itself.     The  demurrers  to  them  were  well  sus- 
tained. 

The  judgment  is  atdrmed,  at  the  costs  ot  the  appellant. 


fii 


I'HE  State  v.  Enochs  bt  al. 

CRiifllTAL  Law. — Compelling  Wiine9S  io  Cnminate  himself. — ConsiHuiional 
Law. — Trespass  on  Lands. — That  part  of  section  14  of  the  act  defining 
misdemeanors,  2  B.  S.  1876,  p.  468,  providing  that  "  any  person  concerned 
in  such  trespass  **  on  lands  **  may  be  compelled  to  testify  against  any 
other  person  therein  eonoomed/'  is  in  conflict  with  section  14  of  the  Bill 
of  Bights  of  the  Constitution  of  this  State,  and  is  therefore  void, 

Fi'om  the  Washington  Circuit  Court. 

T.  W.  Woollen^  Attorney  General,  and  F,  h.  IroWy  Pros- 
ecuting Attorney,  for  the  State. 

8.  B.  Vbyles  and  H.  Morris,  for  appellees. 

HowK,  C.  J. — This  was  a  prosecution  against  the  ap- 
pellees, upon  affidavit  and  information,  filed  originally  in 
the  circuit  court. 

The  affidavit  of  one  Samuel  J.  Goodpaster  charged,  in 
substance,  that  on  the  11th  day  of  July,  1877,  in  Wash- 
ington county,  Indiana,  the  appellees,  "  Curtis  Enochs  and 
Lemuel  Enochs,  did  then  and  there  unlawfully  cut 
down,  on  lands  belonging  to  said  Samuel  J.  Goodpaster, 
in  said  county  situate,  one  green,  poplar  tree  growing  in 
and  attached  to  the  soil  of  said  lands;  said  tree  being 
then  and  there  of  the  value  of  eight  dollars,  and  the 
property  of  said  Samuel  J.  Goodpaster;  they,  the  said 
Curtis  Enochs  and  Lemuel  Enochs,  did  then  and  there 
do,  without  license  from  said  owner  of  said  lands,  or 
any  other   competent  authority,"  etc. 

On  arraignment,  the  appellees'  plea  to  the  information 
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was,  that  he  was  not  guilty  as  therein  charged.  The 
cause,  by  consent,  was  tried  by  the  court,  and  a  finding 
was  made  for  the  appellees,  that  they  were  not  guilty  as 
charged,  and  judgment  was  rendered  accordingly. 

During  the  progress  of  the  trial,  the  prosecuting  attor- 
ney, on  behalf  of  the  State,  duly  saved  and  reserved,  by 
a  proper  bill  of  exceptions,  a  point  of  law  for  the  de- 
cision of  this  court ;  and  it  is  the  sole  object  of  this 
appeal,  to  obtain  an  opinion  from  this  court,  which  shall 
be  "  a  uniform  rule  of  decision  "  in  all  the  courts  of  this 
State,  on  the  question  reserved. 

On  the  trial  of  the  cause,  it  is  shown  by  the  bill  of 
exceptions  that  "  the  State  offered  to  prove  by  Gustavus 
Casper,  a  witness,  that  the  defendants,  Curtis  Enochs  and 
XiGmuel  Enochs,  cut  the  tree  as  charged  in  the  affidavit 
and  information,  on  the  11th  day  of  July,  1877  ;"  and  to 
that  end  the  prosecuting  attorney  asked  the  witness  Cas- 
per the  following  question  : 

"  What  do  you  know,  if  any  thing,  of  the  defendants, 
Curtis  Enochs  and  Lemuel  Enochs,  cutting  down  a  poplar 
tree  on  the  lands  of  Samuel  J.  Goodpaster,  on  the  11th 
day  of  July,  1879  ?  " 

To  which  question  the  witness  answered  as  follows : 
**  I  can  not  answer  that  question  without  criminating 
myself." 

Thereupon  the  prosecuting  attorney  moved  the  court 
to  order  and  compel  the  witness  to  answer  the  said 
question,  which  motion  the  court  overruled,  upon  the 
ground,  that,  as  the  witness  had  §aid,  in  response  to  the 
question,  he  could  not  answer  it  without  criminating 
himself,  he  could  not  be  compelled  to  testify  against 
himself,  or  when  his  testimony  would  criminate  him- 
Belf.  To  this  decision  the  State,  by  its  attorney,  ex- 
cepted and  reserved  the  question  or  point  of  law  for  the 
decision  of  this  court. 

The  question    thus   reserved    for  the  decision  of   this 
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court  is  this :  In  a  criminal  prosecution,  such  as  this 
case  was,  can  a  witness,  after  he  has  said  under  oath 
that  he  can  not  answer  a  question,  in  regard  to  what 
he  knows  about  the  oflfence  charged,  without  criminating 
himself,  be  compelled  by  the  court  to  answer  such 
question  ?  We  are  clearly  of  the  opinion  that  this  ques- 
tion must  be  answered  in  the  negative,  in  all.  criminal 
cases  wherein  the  law  has  not  especially  provided  that 
such  self-criminating  evidence  of  the  witness  shall  not 
be  used  in  any  prosecution  against  him,  for  his  partici- 
pation in  the  commission  of  the  offence  charged  and 
then  on  trial,  or  perhaps  for  any  other  offence.  By  the 
last  clause  of  section  14  of  the  Bill  of  Rights  in  the  con- 
stitution of  this  State,  it  is  expressly  provided  that  "  No 
person,  in  any  criminal  prosecution,  shall  be  compelled  to 
testify  against  himself."     1  R.  S.  1876,  p.  23. 

Under  this  provision,  it  is  clear,  we  think,  that  if  the 
evidence  of  the  witness  Casper,  in  answer  to  the  question 
propounded  to  him  by  the  prosecuting  attorney,  could  be 
lawfully  used  in  any  prosecution  against  such  w^itness  for 
an  alleged  participation  in  the  offence  for  which  the 
appellees  were  then  on  trial,  or,  perhaps,  for  any  other 
offence,  the  witness  could  not  be  compelled  to  answer  such 
question.  It  is  equally  clear,  as  it  seems  to  us,  that  the 
evidence  of  the  witness,  in  answer  to  the  question  pro- 
pounded, if  it  had  criminated  him  by  showing  that  he 
was  a  guilty  participant  in  the  alleged  trespass  for  which 
the  appellees  were  then  on  trial,  could  have  been  lawfully 
used  in  a  prosecution  against  such  witness  for  his  partici- 
pation in  such  offence,  or,  perhaps,  for  any  other  offence, 
unless  such  evidence  was  made  inadmissible,  in  a  pi'osecu- 
tion  against  such  witness,  by  some  statutory  provision,  and 
we  know  of  no  such  provision.  This  we  understand  to 
be  the  construction  given  by  this  court  to  the  consti- 
tutional  provision,  above  quoted,  in  the  cases  of  Wilkins 
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V.  Malone,  14  Ind.  158,  and  of  Frazee  v.  The  State,  58 
Ind.  8. 

It  appears  from  the  affidavit  on  which  this  prosecu- 
tion was  founded,  the  substance  of  which  affidavit  is  set 
out  in  this  opinion,  that  the  appellees  were  therein  charged 
with  the  commission  of  the  misdemeanor  which  is  de- 
fined in  section  14  of  the  misdemeanor  act  of  June  14th, 
1852,  as  said  section  was  amended  by  an  act  approved 
March  4th,  1861.  2  R  S.  1876,  p.  468 ;  Acts  1861, 
p.  145. 

In  said  amended  section  14,  it  is  provided  that  "  any 
person  concerned  in  such  trespass  may  be  compelled  to 
testify  against  any  other  person  therein  concerned."  This 
section  contains  no  provision  that  the  evidence  thus  ob- 
tained by  compulsion  from  a  person  concerned  shall  not 
be  used  in  any  prosecution  against  such  person,  for  such 
trespass ;  nor  does  it  provide  that  such  person,  so  com- 
pelled to  testify,  shall  be  exempt  from  prosecution  or  pun- 
ishment for  such  trespass.  It  seems  to  us,  therefore,  that 
the  provision  above  quoted  from  said  amended  section  14 
of  the  misdemeanor  act  is  in  direct  contravention  of  both 
the  letter  and  the  spirit  of  the  clause  above  quoted  from 
the  14th  section  of  the.  Bill  of  Rights,  and  is  therefore 
void. 

For  the  reasons  given,  we  are  of  the  opinion  that 
the  court  committed  no  error  in  overruling  the  motion 
of  the  prosecuting  attorney  to  compel  the  witness  Cas- 
per to  answer  the  question  propounded  to  him,  after  he 
had  testified  that  he  could  not  answer  such  question 
without  criminating  himself. 

The  appeal  of  the  State,  in  this  case,  is  not  sustained. 

Petition  for  a  rehearing  overruled. 
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Ricketts  ei  al.  v.  Sandifer. 

RiGKBTTS  ET  AL.  V.  SaNDIFER. 

Pleading. — Complaint  for  Damttffe$j^Trespa88,^A  complaint  tor  damages 
resulting  from  an  alleged  injury  must  clearly  charge  the  defendant  with 
the  commission  of  the  injury  alleged. 

Prom  the  Ohio  Circuit  Court. 

J.  C.  Ricketts,  for  appellants. 
J.  S.  Jelley^  for  appellee. 

BiDDLE,  J. — Complaint  in  the  following  words  : 

"  The  above  named  plaintift',  John  Sandifer,  complains 
of  said  defendants,  James  C.  Ricketts  and  Seyborn  Ricketts, 
and  says  that  on  the  3d  day  of  December,  1877,  at  said 
county  of  Ohio,  assaulted  and  beat  this  plaintiif,  whereby 
he  is  damaged  to  the  amount  of  five  hundred  dollars,  and 
for  which  sum  he  demands  judgment." 

A  demurrer  to  the  complaint,  for  the  alleged  want  of 
facts,  wks  ovdrruled.  Subsequent  proceedings  were  had, 
which  resulted  in  a  verdict  and  judgment  for  the  appellee, 
from  which  the  appellants  appealed  to  this  court. 

The  only  assignment  of  error  is,  overruling  the  demurrer 
to  the  complaint,  and  the  only  objection  alleged  against 
the  complaint  is,  that  it  does  not  show  that  the  defendants 
committed  the  assault  and  battery  complained  of.  The 
particular  defect  pointed  out  against  it  is  that  it  omits 
the  words,  *'  the  said  defendants,"  or  the  pronoun  "  they," 
immediately  before  the  words,  "  assaulted  and  beat  this 
plaintiif." 

By  the  authority  of  the  case  of  The  Pittsburgh^  Cincinnati 
and  St.  Lovis  JR.  W.  Co,  v.  Troxell^  57  Ind.  247,  and  the 
cases  therein  cited,  and  the  case  of  The  Pittsburgh^  Cincin- 
nati and  St.  Louis  R.  W.  Co.  v.  Hannon,  60  Ind.  417,  we 
are  constrained  to  hold  the  complaint  in  this  case  insuffi- 
cient.    For  the  grounds  of  this  opinion,  see  those  cases. 

The  judgment  is  reversed,  at  the  costs  of  the  appellee. 
Cause  remanded,  with  instructions  to  sustain  the  demurrer 
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to  the  complaint,  grant  leave  to  amend,  and  for  further 
proceedings. 


Zeek  v.  Reed.    . 

Will — Detnse  for  Support  of  Devisee — It. ter€st.T- Conversion. —  Setting 
aside  Exef  Ator*s  Final  Report. — By  the  terms  of  his  will,  a  testator  devised 
to  a  married  daughter  a  specified  sum  of  money,  '*  to  be  paid  to  her  at 
such  tiroes  and  in  such  sume  as  she  may  be  in  need  of  it ;  but  put  it  not 
into  the  hands  of  her  husband,  us  I  ^\\\  it  to  be  kept  clear  from  all  his 
claims."  * 

Held^  in  an  action  by  the  devisee,  against  the  executor,  that,  on  his  conver- 
sion of  the  estate  into  money,  she  became  entitled  to  receive  of  him  all  of 
the  legacy  necessary  to  supply  her  reasonable  needs ;  that  he  was 
liable  to  her  for  interest  received  by  him  thereon  ;  and  that  his  final  set- 
tlement report  could  be  set  aside  to  compel  him  to  account  for  such  in- 
terest. 

From  the  "Wayne  Circuit  Court. 

B.  F.  Harris  and  T.  J.  Study ^  for  appellant. 
J.  P.  Siddall  and  W.  jD.  Foxdkc^  for  appellee. 

HowK,  C.  J. — This  was  a  suit  hy  the  appellant,  against 
the  appellee,  in  a  complaint  of  a  single  paragraph,  to  which 
complaint  the  appellee  demurred,  for  the  first,  fourth,  fifth 
and  sixth  statutory  causes  of  demurrer.  The  court  sus- 
tained this  demurrer,  but  whether  for  all,  or  for  one  or 
more,  of  the  said  causes  of  demurrer,  the  record  fails  to 
show.  To  the  decision  of  the  court,  in  sustaining  said  de- 
murrer, the  appellant  excepted,  and,  refusing  to  plead  fur- 
ther, judgment  was  rendered  against  her  for  the  appellee's 
costs.  From  this  judgment  the  plaintiflf  below  has  ap- 
pealed to  this  court,  and  has  here  assigned  as  error  the 
decision  of  the  circuit  court  in  sustaining  the  appellee's 
demurrer  to  her  complaint. 
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This  complaint  is  very  long,  but  we  deem  it  necessary 
to  a  proper  presentation  of  the  question  we  are  required  to 
decide,  and  of  our  decision  of  that  question,  that  we  should 
give  a  summary,  at  least,  of  the  material  facts  alleged 
therein  and  constituting  the  appellant's  supposed  cause  of 
action. 

In  1858  one  Silas  Bond  died  testate,  and  after  his 
death,  on  the  4th  day  of  March,  1858,  his  last  will  and  tes- 
tament was  duly  admitted  to  probate  in  the  court  of  com- 
mon pleas  of  Wayne  county,  Indiana,  and  a  copy  of 
said  will  was  filed  with  and  made  part  of  the  appellant's 
complaint.  The  appellant  was  a  daughter  of  said  Silas 
Bond,  and  one  of  the  legatees  named  in  his  will.  That 
part  of  the  testator's  will  which  gave  the  appellant  her 
legacy  reads  as  follows  : 

•'  Tenthly,  I  give  and  bequeath  to*  my  daughter  Lydia 
seven  hundred  and  fifty  dollars,  to  be  paid  to  her  at  such 
times,  and  in  such  sums,  as  she  may  be  in  need  of  it :  but 
put  it  not  into  the  hands  of  her  husband,  as  I  will  it  to  be 
kept  clear  from  all  his  claims." 

Afterward,  in  1858,  the  appellee,  having  been  nominated 
in  the  will,  gave  bond  and  qualified  as  executor  of  the  tes- 
tator's will.  By  reason  of  an  allowance  to  the  testator's 
widow,  the  appellant's  legacy  of  f  750.00  was  reduced  to  the 
sum  of  $610.00.  On  or  about  the  25th  day  of  April,  1859, 
the  said  sura  of  $610.00,  being  then  and  there  appellant's 
property,  came  into  the  hands  of  the  appellee  as  such  ex- 
ecutor. Small  sums  were  paid,  to  the  appellant,  by  the 
appellee,  to  wit,  in  1861,  $34 ;  in  1862,  $86 ;  and  in  1863,  $40 ; 
making  a  total  sum,  in  those  three  years,  of  $110.  In  1864, 
the  appellee  had  in  his  hands,  as  such  executor,  the  sum  of 
$500,  being  the  balance  of  the  appellant's  legacy,  which 
sum  she  then  requested  the  appellee  to  invest  in  the  purchase 
of  a  house  and  six  acres  of  land  as  a  home  for  herself  and 
her  two  children  ;  but  he  refused  to  make  such  investment 
for  such  purpose.    At  that  time,  and  for  some  years  after- 
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ward,  the  appellant  was  very  poor  and  greatly  in  need  of 
the  necessaries  of  life^  and  made  demands  of  the  appellee 
for  money  to  supply  her  reasonable  wants,  but  he  refused 
to  pay  her  such  money.  The  other  legatees  named  in  the 
will  were  fully  paid  their  legacies  within  two  years  after 
the  grant  of  letters  testamentary  on  the  will,  while  the  ap- 
pellant had  been  kept  out  of  her  legacy  by  the  appellee's 
fraudulent  and  wrongful  acts,  for  fifteen  years.  The  appel- 
lee had  loaned  the  appellant's  money,  and  had  received 
interest  thereon  at  the  rate  of  ten  per  cent,  per  annum,  to 
the  amount  of  $750.00,  and  had  wrongfully  and  fraudu- 
lently withheld  said  interest  and  refused  to  pay  it  to  the 
appellant  or  to  account  therefor  to  the  court.  The  appellee 
had  mingled  the  appellant's  money  with  his  own  funds, 
and  appropriated  the  profits  to  his  own  use,  and  had  in- 
vested her  funds,  and  appropriated  the  profits  thereof  to  his 
own  use,  and  had  not  accounted  to  her  nor  the  court  there- 
for. On  the  29th  day  of  March,  1869,  the  appellee,  as 
executor,  upon  his  afidavit  filed,  moved  the  court  for  fur- 
ther time  in  which  to  make  his  settlement  of  said  estate, 
for  the  alleged  reason  that  he  was  not  to  pay  out  all  the 
money  in  his  hands  under  said  will  for  about  eight  years, 
and  reports,  in  the  meantime,  would  be  useless  and  expen- 
sive. This  affidavit  was  fraudulent  and  untrue,  and  was 
made  for  the  purpose  of  cheating  and  hindering  the  appel- 
lant in  getting  her  legacy.  Afterward,  at  the  February 
term,  1875,  of  the  court,  the  appellee,  as  executor,  made 
his  final  settlement  report,  and  was  discharged.  Neither 
in  that  report,  nor  in  any  prior  report,  did  the  appellee 
charge  himself  with  the  said  interest  so  received  by  him  on 
the  appellant's  money.  The  said  estate  consisted  of  both 
real  and  personal  property,  the  whole  of  which  was  re- 
duced to  money  in  1860 ;  and,  from  that  time  until  his  said 
final  report,  the  appellee  had  loaned  the  appellant's  money 
at  the  rate  of  ten  per  cent,  per  annum,  and  had  appropri- 
VoL.  LXIX.— 21 
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ated  the  interest  to  his  own  use.  The  said  final  settlement 
report  was  illegal,  fraudulent  and  void,  by  reason  of  its  not 
showing  the  amount  received  by  the  appellee  as  interest  on 
the  appellant's  legacy,  and  for  not  accounting  to  the  court 
or  to  the  appellant  for  said  interest.  The  appellant  prayed 
the  court  to  set  aside  said  final  settlement  report,  and  that 
the  appellee,  as  such  executor,  might  be  required  to  make 
a  fair  and  honest  showing  of  the  amount  of  funds  that 
came  into  his  hands  as  executor,  belonging  to  the  appel- 
lant, and  to  pay  the  same  over  to  her,  etc. 

We  are  of  the  opinion,  that  the  court  erred  in  sustain- 
ing the  appellee's  demurrer  to  the  appellant's  complaint. 
By  the  terms  of  his  last  will,  the  appellant's  father  evi- 
dently intended  that  his  daughter  Lydia  should  have  and 
receive  out  of  his  estate,  without  doubt  or  contingency  of 
any  kind,  the  sum  of  money  which  he  gave  and  be- 
queathed to  her  in  the  tenth  item  of  his  will.  The  money 
was  to  be  paid  ^^  at  such  times  and  in  such  sums  as  she  might 
be  in  need  of  it."  It  was  alleged  in  the  complaint,  that, 
in  1860J  the  whole  of  the  testator's  estate,  real  and 
personal,  out  of  which  the  appellant's  legacy  was  to  be 
paid,  had  been  reduced  to  money.  Whenever,  thereafter, 
the  fact  existed,  that  she  was  in  need  of  the  whole  or  any 
part  of  her  said  legacy,  not  to  keep  her  from  starvation, 
but  to  supply  her  reasonable  wants,  considering  her  sex 
and  situation  in.  life,  we  think  that  she  then  became 
entitled  to  demand  and  receive  from  the  appellee 
so  much  of  her  said  legacy  as  she  was  thus  in 
need  of,  and  that  he  was  not  authorized  to  withhold  the 
same  from  her  by  any  of  the  provisions  of  the  will.  If  the 
allegations  of  the  complaint  were  true,  and  the  appellee's 
demurrer  thereto  conceded  their  truth,  the  payment  to  the 
appellant  of  her  said  legacy  would  seem  to  have  been  un- 
justly and  unreasonably  withheld ;  for  she  alleged  that 
she  was  very  poor  and  greatly  in  need  of  the  necessaries 
of  life,  and  made  demands  of  the  appellee  for  money  to 
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supply  her  reasonable  wants,  but  he  refused  to  pay  her 
such  money.  Such  refusal  was  in  direct  violation  of  the 
express  terras  of  the  will. 

But  it  is  further  alleged  in  the  complaint,  that  the  ap- 
pellee had  loaned  out  the  money  which  had  been  given 
and  bequeathed  t6  her,  and  which,  by  the  terms  of  the  will 
and  under  the  facts  stated,  had  become  of  right  her  money, 
and  had  received  a  large  sum  of  money  as  interest  thereon, 
and  that  he  had  mingled  said  money,  with  his  own  funds 
and  appropriated  the  profits  thereof  to  his  own  use,  and 
that  he  had  never  accounted  either  to  the  court  or  to  the 
appellant  for  such  interest  and  profits.  These  allegations 
of  the  complaint,  as  the  case  comes  before  this  court,  must 
be  taken  as  true ;  and  it  seems  to  us,  they  .clearly  show 
that  the  appellee  had  used  the  moneys  in  his  hands,  be- 
longing to  the  appellant,  for  his  own  personal  gain  and 
profit,  and  this  the  law  will  neither  authorize  nor  justify. 
As  it  is  alleged  in  the  complaint  that  the  appellee  had 
made  his  final  settlement  report,  and  obtained  his  dis- 
charge,  as  executor  of  the  testator's  estate,  without 
having  ever  accounted,  in  any  manner,  for  the  interest, 
gains  and  profits  so  received  by  him,  either  to  the  court  or 
to  the  appellant,  and  as  the  truth  of  this  allegation  is  also 
admitted  by  the  appellee's  demurrer,  we  are  of  the 
opinion,  that  such  final  settlement  report  must  be  re- 
garded as  illegal  and  fraudulent,  as  against  the  appellant, 
and  that  the  same  ought  to  be  and  must  be  revoked  and 
set  aside,  if,  upon  the  hearing,  the  allegations  of  the  com- 
plaint should  be  sustained  by  sufiicient  evidence.  2  R.  S. 
1876,  p.  537,  sec.  116;  Miller  v.  SteelCy  64  Ind. 
79.  As  we  read  the  complaint,  it  was  a  mistake  on  the 
appellee's  part  to  meet  its  allegations  of  fact  with  a  de- 
murrer thereto  for  the  want  of  facts ;  but,  however,  this 
may  have  been,  we  think  that  the  appellee's  demurrer  to 
the  complaint  ought  to  have  been  overruled. 

The  judgment  is  reversed,  at  the  appellee's  costs,  and 
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the  cause   is  remanded,  with   instructions  to   sustain  the 
demurrer  to  the  complaint  and  for  further  proceedings. 
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190    660 

I  09   32|j     Railboad. — Appropriation  to. — Complaint  to  Er^oin  Tax. — Specifications  of 

142   358 1         Objection  United  in  One  Paragraph. — Motion  to  Separate  — Practice, — In 
IM   ^  an  action  to  enjoin  the  coUection  of  a  tax  levied  as  an  appropriation  to  a 

railroad  company,  the  complaint  may  set  out  the  proceedings  resulting  in 
the  levying  of  such  tax,  and  then,  in  the  same  paragraph,  state  separately 
each  cause  of  objection  to  the  tax.  And  then  the  defendant  may  demur 
or  plead  to  each  specification  of  objections,  as  to  separate  paragraphs  of 
complaint.  Consequently,  his  motion  to  cause  the  complaint  to  be  sepa- 
rated into  as  many  paragraphs  as  there  are  such  specifications  should  be 
overruled. 

8amx. — Answer. — Identity  of  Notice  of  Election, — In  such  action,  the  answer 
set  out  a  copy  of  a  notice  of  said  election,  and  alleged  that  legal  notice 
had  been  duly  given  by  publication  and  posting.  It  also  set  out  a  copy 
of  the  county  auditor's  certificate  that  publication  had  been  made,  and 
that  he  had  delivered  ten  copies  of  such  notice  to  the  sheriff  for  poating. 
It  also  set  out  the  sheriff's  return  that  he  had  posted  such  notices  at  ten 
public  places  in  the  township,  three  weeks  prior  to  the  election. 

Heldf  on  demurrer,  that  such  certificate  and  return  sufiSciently  identify  the 
notice. 

Sam£. — Election  by  Totonships — Board  of  Canvassers,  Who  Constitute. — /r- 
regvlarity. — An  election  having  been  held  in  each  of  several  townships, 
having  only  one  voting  precinct,  as  to  a  proposed  appropriation  to  the  same 
railroad)  the  inspectors  of  each  township  afterward  met  jointly  with  the  au- 
ditor and  canvassed  the  vote  of  each  township. 

Held,  that,  under  section  8  of  the  act  of  May  12th,  1869, 1  B.  S.  1876,  p.  786. 
the  inspector  and  judges  of  each  township,  or  some  two  of  them, 
acting  only  for  their  own  township,  were  necessary  to  constitute  the  legal 
board  of  canvassers  of  the  vote  thereof. 

Heldj  also,  that  the  fact  that  the  inspectors  of  the  elections  held  in  the 
other  townships  aided  in  canvassing  the  vote  of  any  such  township 
neither  aided  nor  invalidated  such  canvass,  and  that  such  canvass  stood 
simply  as  one  made  by  the  proper  inspector,  aided  by  the  county  auditor 
as  his  clerk. 

Held,  also,  that  neither  the  election  nor  the  tax  voted  and  levied  were  inval- 
idated by  such  irregular  canvass. 
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^AXfL— Order  for  Levy.— Uncertainty — An  order  by  the  county  commis- 
sioners, directing  the  county  auditor  to  levy  "one-half"  of  the  amount 
voted,  but  not  specifying  what  per  cent,  of  a  levy  should  be  made,  is  valid. 

BiDDLV,  J.,  dissented. 

From  the  Henry  Circuit  Court. 

C.  Coiogill,  H.  B.  Shiveley,  C.  E,  Coiogill,  C.  Baker ^  T.  A. 
Hendricks,  0.  B.  Hord  and  A,  W.  Hendricks^  for  appellants. 

J.  A.  Harrison^  J.  W.  Sansberry^  M.  A.  Chipman  and  H. 
C,  Ryarij  for  appellees. 

"WoRDBN,  J. — This  \^  as  an  action  by  the  appellees,  tax- 
payers of  Anderson  township,  in  Madison  county,  against 
the  appellants,  the  treasurer  and  auditor  of  that  county, 
to  enjoin  the  collection  of  a  tax  levied  on  the  taxable 
property  of  that  township  by  the  board  of  commission- 
ers of  the  county,  to  aid  in  the  construction  of  the  Cin- 
cinnati, Wabash  and  Michigan  Railroad.  The  action  was 
commenced  in  Madison  county,  but  the  venue  was  changed 
to  Henry. 

The  complaint  set  out  at  length  the  various  proceedings 
under  which  the  tax  was  levied,  and  then  proceeded  to  state 
twenty-five  distinct  and  specific  grounds  or  reasons  why 
it  was  alleged  that  the  tax  was  illegal  and  void. 

The  defendants  at  the  proper  time  moved  the  court,  in 
writing,  "  to  require  the  plaintifiTs  to  paragraph  their  com- 
plaint in  this  cause,  and,  as  the  grounds  of  said  motion, 
state  and  show  to  the  court  that  said  complaint  consists 
of  but  a  single  paragraph,  and  in  that  single  paragraph 
are  embodied  twenty-five  specifications  of  reasons  why 
the  tax  mentioned  in  the  complaint,  and  sought  to  be  en- 
joined in  this  action,  is  illegal  and  void ;  and,  unless  said 
said  specifications  of  reasons  are  set  forth  in  separate  par- 
agraphs, the  defendants  can  not  test  the  sufficiency  of 
each  specification  in  law,  by  demurring  thereto,  but  will 
be  compelled  to  either  demur  or  plead  to  the  whole  para- 
graph, including  all  the  specifications." 
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The  motion  was  overruled,  and  the  defendants  ex- 
cepted. 

The  defendants  filed  an  answer  of  two  paragraphs,  the 
first  of  which  was  withdmwn,  and  a  demurrer  for  want 
of  sufficient  facts  was  sustained  to  the  second,  and  ex- 
ception. Final  judgment  for  the  plaintiffs,  perpetually 
enjoining  the  collection  of  the  tax. 

Error  is  assigned  upon  these  rulings. 

We  may  observe,  in  reference  to  the  first  question  thus 
presented,  that  it  seems  to  have  been  the  common  practice 
in  cases  of  this  and  the  like  nature,  to  set  forth,  in  one 
paragraph  of'  complaint,  the  levying  of  the  tax,  and 
then  to  proceed,  as  was  done  in  this  case,  to  state  sep- 
arately the  several  grounds,  where  there  were  several,  on 
which  it  was  claimed  that  the  assessment  of  the  tax  was 
illegal  and  void. 

This  practice  has  the  merit  of  convenience,  and  econo- 
my of  time  and  expense,  as  it  saves  the  repetition  of  the 
whole  statement  of  the  levying  of  the  tax  with  each  speci- 
fication of  objections  to  it.  And,  unless  the  practice 
deprives  the  defendants  of  some  legal  right  which 
they  would  otherwise  have,  it  should  not,  in  our 
opinion,  be  overturned.  It  seems  to  us,  in  analogy 
to  the  practice  in  kindred  cases  to  be  soon  noticed, 
the  defendants  would  have  the  right  to  either  plead  or 
demur  to  each  of  the  specifications,  in  the  same  manner 
as  if  each  had  been  contained  in  a  separate  paragraph  of 
complaint.  Thus,  in  actions  for  slander,  where  there  are 
diiFerent  sets  of  words  charged  in  one  paragraph  of  com- 
plaint, the  defendant  may  plead  or  demur  to  each  set  of 
words.  Also,  in  actions  upon  bonds,  where  there  are  sev- 
eral breaches  assigned  in  one  paragraph  of  complaint,  the 
defendant  may  plead  or  demur  to  each  breach  assigned. 
Buskirk  Prac.  180,  and  cases  there  cited. 

We  are  therefore  of  the  opinion  that  the  court  did 
not  err  in  overruling  the  defendants'  motion. 
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We  proceed  to  the  main  questions  involved  in  the 
case.  Certain  matters  were  evolved  by  the  complaint  and  an- 
swer, which  may  be  stated  without  setting  out  the  plead- 
ings, and  which,  it  is  claimed  by  the  appellees,  rendered 
the  assessment  void. 

It  appears  by  the  pleadings,  that,  on  the  11th  day  of 
March,  1874,  the  petition  was  filed  before  the  board  of 
commissioners,  asking  that  the  township  make  an  appro- 
priation of  twenty-eight  thousand  dollars  to  aid  in  the 
constmction  of  the  road,  and  that  the  commissioners  took  • 
the  same  under  advisement,  and  ordered  that  an  election 
be  held  on  the  2d  day  of  May,  1874,  for  the  purpose  of 
taking  a  vote  on  the  subject,  and  the  auditor  was  di- 
rected to  give  notice  of  the  holding  of  such  election. 

It  is  claimed  by  the  appellees,  as  we  understand  the  brief 
of  counsel,  that  it  does  not  appear  that  the  proper  notice 
was  given.  In  the  brief,  it  is  said,  in  speaking  of  the  an- 
swer: ^*It  sets  out  no  copy  of  any  handbills  that  were 
posted  in  said  Anderson  township,  and  there  is  none  in  the 
record  of  the  board  of  commissioners."  There  does  not 
seem  to  us  to  be  any  force  in  this  objection.  The  answer 
avers  ^^  that  said  auditor  of  said  Madison  county  did,  on 
the  3d  day  of  April,  .1874,  cause  a  notice  to  be  published 
in  the  Anderson  Herald,  and  also  in  the  Andei*6on  Demo- 
crat, two  weekly  newspapers  of  general  circulation  in  said 
county,  and  caused  the  same  to  be  continued  therein  for 
four  weeks  successively,  and  also  caused  a  like  notice  to 
be  given  by  posting  printed  handbills  in  ten  public  places 
in  said  Anderson  township,  more  than  three  weeks  preced- 
ing the  day  fixed  for  said  clm^tion,  which  handbills  were 
so  posted  by  Albert  J.  Ross,  then  the  sherift  of  said 
county.  And  defendants  aver  that  said  notices  published 
in  said  newspapers,  and  that  the  notices  in  printed  hand- 
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bills  posted  in  ten  public  places  in  said  township,  were  in 
the  words  and  figures  following,  to  wit : 

"  *  Railroad  Election. 

"  'Anderson  Township. 
*•'  Notice  is  hereby  given  to  the  qualified  voters  of 
Anderson  Township,  Madison  County,  Indiana,  that  the 
polls  will  be  opened  at  the  usual  place  of  voting  in  said 
township,  on  Saturday,  the  2d  day  of  May,  1874,  to  take  the 
votes  of  the  legal  voters  thereof,  upon  the  subject  of  said 
township  appropriating  the  sum  of  twenty-eight  thousand 
dollars  to  aid  in  the  construction  of  the  Cincinnati, 
Wabash  and  Michigan  Railroad,  in  and  through  Anderson 
Township,  Madison  County,  Indiana.  By  order  of  the 
Board  of  Commissioners  of  Madison  County. 

(  Signed,)  "  'George  Nichol, 

"  'Auditor  of  Madison  County.'  " 

Afterward  the  auditor  and  sherift'  filed  the  following 
certificates  respectively,  which  were  entered  upon  the 
record  of  the  board  of  commissioners,  viz. : 

"  State  of  Indiana,  Madison  County,  ss. 

"I,  George  Nichol,  auditor  of  Madison  County,  Indiana, 
do  certify  that  the  notices  hereto  attached  have  been  pub- 
lished for  four  weeks  successively  in  the  Anderson  Her- 
ald and  Anderson  Democrat,  newspapers  of  general  circu- 
lation, printed  and  published  in  Madison  County,  Indiana; 
and  I  further  certify  that  I  caused  to  be  printed  and  de- 
livered to  Albert  J.  Ross,  sherift*  of  said  county  of  Mad- 
ison, handbills,  for  the  purpose  of  posting  the  same  in 
ten  public  places  in  each  of  the  townships  of  Anderson, 
Monroe,  Van  Buren  and  Boone,  where  an  appropriation 
is  prayed  for. 

"  Witness  my  name  and  seal  of  the  Board  of  Commis- 
sioners of  Madison  County,  this  7th  day  of  May,  1874. 

"George  Nichol,  A.  M.  C. 

"  State  of  Indiana,  Madison  County,  ss. 

"  I,  Albert    J.   Ross,  Sherift'  of   Madison  County,   In- 
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diana,  certify  that  I  posted  up,  three  weeks  prior  to  May 
the  2d,  1874,  printed  handbills,  at  ten  public  places  in 
each  of  the  townships  of  Anderson,  Monroe,  Van  Buren 
and  Boone,  in  said  county  and  State,  which  handbills 
were  delivered  to  me  by  George  Nichol,  auditor  of  said 
county,  calling  for  a  vote  in  each  of  said  townships,  upon 
the  question  of  voting  an  appropriation  of  money  to  aid 
in  the  construction  of  the  Ciucinnieiti,  Wabash  and  Mich- 
igan Railroad  in  and  through  said  townships. 

"  Witness  my  name,  at  Anderson,  this  7th  day  of 
May,  1874.  Albert  J.  Ross, 

**  Sheriff  of  Madison  County." 

The  answer  sets  out  a  copy  of  the  notice  published  in 
the  newspapers  and  by  handbill,  and  the  certificate  of  the 
auditor  shows  that  he  delivered  copies  of  the  handbills  to 
the  sheriff,  for  the  purpose  of  posting  the  same ;  and  the 
certificate  of  the  sheriff  shows  that  he  posted  up  the  hand- 
bills delivered  to  him  by  the  auditor ;  so  that  the  hand- 
bills posted  up  by  the  sheriff  are  clearly  enough  identi- 
fied. It  seems  to  us  that  the  3d  section  of  the  act  to 
authorize  aid  to  the  construction  of  railroads,  etc.,  1  R.  S. 
1876,  p.  736,  has  been  complied  with. 

A  point  is  made  by  the  appellees  as  to  the  organization  of 
the  board  of  canvassers  of  the  election,  which,  it  seems 
to  us,  is  the  most  important  point  in  the  case,  and  the  one, 
it  is  said  In  one  of  the  briefs,  upon  which  the  court  below 
held  the  assessment  of  the  tax  to  be  void. 

It  will  be  seen  that  the  8th  section  of  the  statute  above 
cited  provides  that,  "  If  there  is  more  than  one  elec- 
tion precinct  in  the  township  asking  to  make  such  appro- 
priation, the  inspectors  of  each  precinct,  or  the  judge  of 
the  election  to  whom  such  certificate,  poll-book  and  tally- 
sheet  shall  have  been  delivered,  shall  constitute  a  board  of 
canvassers,"  etc.  "  If,  however,  such  township  shall  have 
but  one  election  precinct,  then  the  inspector  and  judges 
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thereof,  or  any  two  of  them,  shall  constitute  the  board  of 
canvassers,"  etc.  Anderson  township  had  but  one  election 
precinct. 

There  seems  to  have  been  an  election  held  in  four  town- 
ships in  Madison  county,  on  the  same  day,  on  the  subject 
of  each  of  the  townships  making  an  appropriation  to  aid 
in  the  construction  of  the  same  r^ad  through  the  several 
townships;  and  the  inspectors  of  the  several  townships 
organized  themselves  into  a  board  of  canvassers,  and  pro- 
ceeded as  is  shown  in  the  following  entry  in  the  record  of 
the  board  of  commissioners  : 

^'  State  of  Indiana,  Madison  County,  ss. 

"Be  it  remembered  that  on  the  7th  day  of  May,  1874, 
Samuel  Myers,  inspector  of  the  election  held  in  Andersou 
township,  in  said  county  and  State,  and  Daniel  M.  Scott, 
inspector  of  an  election  held  in  Monroe  township,  in  said 
county  and  State,  and  Alexander  Ingalls,  inspector  of  an 
election  held  in  Van  Buren  township,  in  said  county  and 
State,  and  William  D.  Brunt,  inspector  of  an  election  held 
in  Boone  township,  in  said  county  and  State,  all  of  said 
elections  having  been  held  pursuant  to  the  order  of  the 
board  of  commissioners  of  said  county,  on  the  2d  day  of 
May,  1874,  and  pursuant  to  notice  heretofore  given,  for 
the  purpose  of  voting  upon  the  subject  of  appropriating 
money  by  the  said  Anderson,  Monroe,  Van  Buren  and 
Boone  townships,  to  aid  in  the  construction  of  the  Cincin- 
nati, Wabash  and  Michigan  Railroad,  having  met  at  the 
court-house  in  the  eity  of  Anderson,  between  the  hours  of 
10  o'clock  A.  M.  and  6  o'clock  P.  m.,  do  now  proceed  to  per- 
form their  duties  as  the  board  of  canvassers  of  said  election. 
Thereupon  Samuel  Myers  was  elected  by  the  members  of 
said  board  as  chairman,  George  Nichol,  Auditor  of  Madi- 
son county,  Indiana,  acting  as  clerk  of  said  board  of  can- 
vassers ;  whereupon  the  said  Samuel  Myers,  Daniel  M. 
Scott,  Alexander  Ingalls  and  William  D.  Brunt  produced 
the  certificates,  poll-books  and  tally-sheets  of  the  election  in 
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Anderson,  Monroe,  Van  Buren  and  Boone  townships,  to 
them  delivered  according  to  law ;  and  thereupon  the  hoard 
proceeded  to  estimate,  compare  and  examine  said  certifi- 
cates, poll-books  and  tally-papers  returned  by  said  mem- 
bers of  said  board,  and  to  estimate  the  number  of  votes 
cast  at  said  election  in  each  of  said  townships,  and  the  num- 
ber of  votes  cast  in  favor  of  an  appropriation  to  the  said 
railroad  company  in  each  of  said  townships,  and  the  num- 
ber of  votes  cast  against  such  appropriation ;  and,  from 
said  examination  and  estimate,  the  board  of  canvassers 
do  hereby  certify  that,  upon  the  question  of  an  appropria- 
tion of  money  to  aid  in  the  construction  of  the  Cincinnati, 
Wabash  and  Michigan  Railroad,  there  were  cast  in  Ander- 
son township  nine  hundred  and  seventy  votes,  of  which 
number  six  hundred  and  fifty-three  votes  were  in  favor  of 
said  appropriation  to  the  said  railroad  company,  and  three 
hundred  and  thirteen  votes  were  against  such  appropria- 
tion." The  record  then  proceeds  to  declare  the  result  of  the 
vote  in  the  other  townships. 

The  following  averments  are  found  in  the  answer,  which 
are,  by  the  demurrer,  admitted  to  be  true,  viz. : 

'•  The  defendants  further  allege,  that  on  the  2d  of  May, 
1874,  pursuant  to  the  notices  so  given,  as  hereinbefore 
alleged,  that  being  the  day  fixed  by  the  order  of  said  board 
of  commissioners,  a  poll  was  opened  at  the  usual  voting 
place  of  holding  elections  in  said  Anderson  township,  there 
being  but  one  election  precinct  therein,  by  the  proper 
judges  and  inspector  of  elections  for  said  township,  at 
which  time  and  place  an  election  by  the  legal  voters  of 
said  township  was  duly  had,  to  take  the  votes  of  the  legal 
voters  of  said  township,  upon  the  subject  of  said  township 
making  an  appropriation  to  aid  in  the  construction  of  the 
railroad  named  in  said  petition,  to  the  amount  specified  in 
said  petition  and  notices,  and  when  and  where  every  legal 
voter  in  said  township  had  an  opportunity  to  vote.  And  de* 
fendants  further  allege,  that  a  proper  and  lawful  poll-book 
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and  tally-sheets  of  said  election  were  kept,  and  that  the 
whole  voting  and  taking  and  certifying  the  votes  of  said  elec- 
tion were  in  the  manner  prescribed  by  law  for  conducting  the 
voting  and  certifying  the  votes  at  general  elections  for 
State  and  county  officers.  And  defendants  allege,  that 
the  whole  number  of  votes  cast  at  said  election  were 
970,  and  that,  of  those  so  cast,  658  were  for  the*  railroad 
appropriation,  that  being  a  majority  of  all  the  legal  votes 
in  said  Anderson  township  at  that  time;  and  that  313 
votes  were  cast  against  said  appropriation.  And  defend- 
ants aver,  that  the  ballots  so  cast  as  aforesaid  were  duly 
and  correctly  counted  by  the  board  of  judges  of  said  elec- 
tion, and  a  certificate  made  under  their  hands,  stating  in 
words  the  number  of  votes  given  for  the  appropriation  to 
the  railroad  company,  and  the  number  given  against  said 
appropriation ;  which  certificate,  with  one  of  the  lists  of 
voters  and  one  of  the  tally-sheets  of  said  election  were  de- 
posited with  the  inspector  of  said  election,  who  had  been 
selected  by  said  board  of  judges  for  the  purpose.  And 
defendants  further  allege,  that,  on  the  Thursday  next  suc- 
ceeding the  election  so  held  as  aforesaid,  Samuel  Myers, 
who  was  at  that  time  the  lawfully  elected  and  qualified 
trustee  of  said  Anderson  township,  and,  by  virtue  of  his 
office  as  such,  the  lawful  inspector  of  elections  therein, 
and  who  acted  as  the  inspector  of  the  election  aforesaid, 
did  meet  as  one  of  the  board  of  canvassers,  between  the 
hours  of  10  o'clock  a.  m.  and  6  o'clock  p.  m.  of  said  day,  at 
the  court-house  in  said  Madison  county,  and  he  did  then 
and  there,  with  the  auditor  of  said  county,  canvass  and 
estimate  the  certificate,  poll-book  and  tally-sheets  returned 
by  said  Myers  as  said  inspector  and  member  of  said  board, 
and  did  then  carefully  compare  and  examine  the  papers, 
and  sign  a  statement  of  the  whole  number  of  votes  cast,  and 
the  number  for  the  appropriation  for  said  railroad  company, 
and  the  number  against  said  appropriation.  And  defend- 
ants further  allege,  that  said  statement  was  filed  with  the 
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auditor  of  said  county,  who  recorded  the  same  at  full 
length  in  the  records  of  the  board  of  commissioners  of 
said  county,  and  carefully  filed  away  and  preserved  the  cer- 
tificate, poll-books  and  tally-sheets  aforesaid.  And  the 
defendants  allege  that  there  was  a  majority  of  three  hun- 
dred and  seventeen  votes  cast  in  favor  of  said  appropria- 
tion." 

It  thus  appears,  that  the  law  was  complied  with  in  all 
respects,  as  to  voting  and  ascertaining  the  result  of 
the  vote,  except  as  to  the  organization  of  the  board  of 
canvassers.  The  fact  that  the  inspectors  of  the  other 
townships  participated  in  the  action  of  the  board  did  not 
aid  or  vitiate  the  proceedings  in  relation  to  Anderson 
township.  The  case  stands  precisely  as  if  Myers,  the  in- 
spector of  Anderson  township,  who  had  been  selected  for 
that  purpose,  had  been  the  only  member  of  the  board  of 
canvassers,  with  the  auditor  as  his  clerk.  And  the 
question  arises  whether  the  assessment  is  void  on  the 
ground  that  the  board  of  canvassers  was  composed  of  one 
member  only  of  the  election  board,  when  the  law  required 
two.  "We  are  of  the  opinion  that  the  irregularity  in  the  con- 
stitution of  the  board  of  canvassers  did  not  vitiate  or  in 
anv  manner  invalidate  the  assessment  of  the  tax. 

We  are  not  unmindful  that  it  has  been  repeatedly 
and  correctly  held  by  this  court,  that,  in  order  to  justify 
the  levy  and  collection  of  a  tax  to  aid  in  the  construction 
of  a  railroad,  under  the  provisions  of  the  statute  above 
cited,  its  substantial  requirements  must  have  been  strictly 
pursued.  But  we  can  not  shut  our  eyes  to  the  fact  that  in 
providing  for  the  vote  to  be  taken,  and  the  means  of  as- 
certaining the  result  of  that  vote,  the  object  was  to  ascer- 
tain the  will  of  the  majority  of  the  voters  on  the  subject  of 
making  the  appropriation,  and  to  carry  out  the  will  of  the 
majority  thus  to  be  expressed.  The  means  to  be  employ- 
ed in  ascertaining  the  will  of  the  majority  are   merely 
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conducive  to  the  end,  and  when  the  end  is  reached  the 
leading  purpose  has  been  accomplished. 

And  where,  as  was  shown  by  the  pleading  to  have  been 
the  case  here,  the  correct  result  is  reached  as  to  the  number 
of  votes  cast  for  and  against  the  appropriation,  the  same 
result,  indeed,  as  must  have  been  reached  if  the  board  of 
canvassers  had  been  full,  to  hold  the  proceedings  void  be- 
cause of  the  irregularity,  would  be  but  subordinating  sub- 
stance to  form,  and  sacrificing  ends  to  means. 

We  see  no  reason  why  the  same  rule  should  not  apply 
in  this  case  as  in  other  election  cases,  by  which  the  pro- 
vision in  regard  to  the  number  required  to  constitute  the 
board  of  canvassere  would  be  regarded  as  directory,  and 
not  mandatory.  Thus,  in  Gass  v.  The  State,  84  Ind.  425, 
429,  it  was  held  to  be  "  settled  by  authority,  that  statutes 
regulating  the  mere  mode  of  conducting  elections  are  di- 
rectory, and  that  any  departure  from  the  prescribed  mode 
will  not  vitiate  an  election,  if  the  irregularity  does  not 
deprive  any  legal  voter  of  his  vote,  or  admit  a  disqualified 
voter  to  vote,  or  cast  uncertainty  on  the  result,  and  has 
not  been  occasioned  by  the  agency  of  a  party  seeking  to 
derive  a  benefit  from  it." 

In  McCrary's  Law  of  Elections,  sec.  127,  it  is  said : 

"  Those  provisions  which  aftect  the  time  and  place  of  the 
election,  and  the  legal  qualifications  of  the  electors  are  gen- 
erally of  the  substance  of  the  election,  while  those  touch- 
ing the  recording  and  return  of  the  legal  votes  received, 
and  the  mode  and  manner  of  conducting  the  mere  details 
of  the  election,  are  directory.  People  v.  Schermerhom,  19 
Barb.  540,  The  principle  is,  that  irregularities  which  do 
not  tend  to  affect  results,  are  not  to  defeat  the  will  of  the 
majority;  the  will  of  the  majority  is  to  be  respected,  even 
when  irregularly  expressed. 

"  Sec.  128.  The  officers  of  elections  may  be  liable  to  pun- 
ishment for  a  violation  of  the  directpry  provisions  of  a  stat- 
ute, yet  the  people  are  not  to  suffer  on  account  of  the  default 


NOVEMBER  TERM,  1879.  385 


Mustard  et  al.  v.  Hoppess  et  al. 


of  their  agents."  Authorities  are  cited  upon  the  subject, 
which  need  not  be  here  repeated. 

In  Beynolds  v.  The  State,  61  Ind.  892,  424,  it  was  said  by 
HowK,  J.,  speaking  for  the  court :  "  The  will  of  the  peo- 
ple in  the  selection  of  a  public  officer  is  not  to  be  fras- 
tmted,  and  the  right  or  title  of  any  one  to  a  public  office 
to  which  he  has  been  duly  and  legally  elected  is  not  to  be 
defeated,  by  the  loss  or  destruction  of  any  or  all  of  the 
papers  or  ballots  pertaining  to  such  election." 

if  the  provision  in  relation  to  the  number  of  the  elec- 
tion board  necessary  to  constitute  the  board  of  canvassers 
were  to  be  held  as  mandatory,  and  not  directory  merely, 
two  men  would  have  it  in  their  power  to  defeat  entirely 
the  operation  of  the  law ;  for,  after  an  election  had  been 
held,  resulting  in  a  majority  vote  in  favor  of  the  appro- 
priation, two  of  the  three  officers  of  the  election  board, 
by  absenting  themselves  from  the  canvassing  board,  could 
defeat  the  appropriation. 

We  pass  to  another  point.  At  the  June  session,  1874, 
of  the  board  of  commissioners,  that  body  made  the  follow- 
ing order  in  relation  to  the  appropriation,  viz. : 

"  And  the  board  now  hereby  orders  the  levy  of  a  tax  of 
one-half  the  amount  of  said  appropriation,  to  wit,  the 
sum  of  fourteen  thousand  dollars,  to  aid  in  the  construc- 
tion of  the  Cincinnati,  Wabash  and  Michigan  Railroad,  as 
aforesaid.  And  the  auditor  of  said  county  is  hereby  di- 
rected to  assess  the  same  pro  rata,  against  and  upon  the 
property,  both  real  and  personal,  of  the  several  owners  in  said 
township  and  city,  upon  the  tax  duplicate  for  the  year  1874, 
as  required  by  law»  the  residue  of  said  appropriation  to  be 
levied  and  assessed  at  the  June  session,  1875,  of  this  board, 
in  like  manner." 

At  the  June  session,  1875,  a  similar  order  was  made 
in  reference  to  the  remaining  $14,000. 

The  amount  of  the  appropriation  was  within  the  limits 
fixed  by  law,  but  it  is  claimed  that  the  above  orders  of 
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the  board  did  not  amount  to  a  levying  of  the  tax  ;  thai 
the  board  should  have  specified  the  per  centum  to  be  lev- 
ied on  the  taxable  property. 

We  think  there  is  no  force  in  the  objection.  The 
orders  sufficiently  levied  the  tax.  It  was  mere  clerkship  for 
the  auditor  to  calculate  the  proper  per  centum^  and  place 
the  same  upon  the  tax  duplicate.  Bittinger  v.  BelU  65 
Ind.  445. 

We  are  of  opinion  that  the  court  below  erred  in 
sustaining  the  demurrer  to  the  paragraph  of  answer. 

The  judgment  below  is  reversed,  with  costs,  and  the 
cause  remanded  for  further  proceedings  in  accordance  with 
this  opinion. 

BiDDLE,  J.,  dissents. 
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Pleading. — (kunter'Clatm. — Copy  of  Contract. — A  counter-claim  founded 
upon  a  contract  which  is  the  basis  of  the  complaint  may  refer  to  such 
contract  as  that  *'  of  which  n  copy  is  filed  with  the  complaint,"  without 
setting  out  an  additional  copy. 

Sam K.— In  an  action  wherein  the  complaint  contained  several  paragraphs, 
the  defendant  filed  a  paragraph  of  "  answer,  by  way  of  counter-claim  as 
to  the  matters  *  set  forth  in  the  third  paragraph  of  *  complaint,  and 
set-off  as  to  the  residue  thereof/' 

Held  a  counter-claim. 

Bill  of  Exceptions. — Record. — Failure  to  Set  Out  Evidence. — A  bill  of 
exceptions  purporting  to  contain  all  the  evidence  contained  a  reference  to 
documentary  evidence  not  actually  appearing  therein  ;  but,  after  the  sig- 
nature of  the  judge,  appeared  copies  of  certain  documents,  accompanied 
by  marginal  notes  stating  the  part  of  the  record  of  the  bill  of  exceptions 
wherein  they  should  appear. 

Held,  that  the  bill  of  exceptions  forms  no  part  of  the  record. 

From  the  Bartholomew  Circuit  Court. 
N.  T.  Carr  and  F.  T.  Hord,  for  appellant. 
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N.  R.  Keyes, SmUh,  R.  Hill  and  J.  W.  Nichol,  for 

appellee. 

BiDDLB,  J. — Complaint  by  Sidener  against  Davis,  in  four 
paragraphs. 

Answer  by  Davis  in  five  paragraphs.  Demurrer  for 
Trant  of  facts,  to  the  fourth  paragraph  of  answer,  over- 
ruled. Reply  in  four  paragraphs.  Motion  to  strike 
out  fourth  paragraph  of  reply  sustained.  Trial  by  jury. 
General  verdict  for  defendant,  for  one  thousand  three 
hundred  and  fourteen  dollars  and  eighty-eight  cents. 
Answers  to  twenty  seven  interrogatories  were  returned 
by  the  jury,  with  the  general  verdict.  Motion  for  judg- 
ment, in  favor  of  the  plaintifi,  on  the  special  finding, 
overruled.  Motion  for  a  venire  de  novo  overruled.  Mo- 
tion for  a  new  trial  overruled.  Judgment  for  defendant, 
on  the  verdict.    Appeal  to  this  couii:. 

The  assignments  of  error  in  this  court  are  as  follows  : 

1.  Overruling  the  demurrer  to  the  fourth  paragraph  of 
answer; 

2.  Striking  out  the  fourth  paragraph  of  reply ; 
S5.    Refusing  to  grant  a  venire  de  novo; 

38.    Refusing  to  grant  a  new  trial ; 

89.  Refusing  to  render  judgment  in  appellee's  favor,  on 
the  answers  to  the  special  interrogatories. 

The  remainder  of  forty-one  assignments  are  merely 
causes  for  a  new  trial,  and  have  no  significance  as  assign- 
ments of  error. 

To  present  the  questions  in  the  case  properly,  it  is 
necessary  to  set  out  the  third  paragraph  of  the  complaint, 
which  is  in  the  following  words : 

^3d.    And  plaintiff,  for  further  cause  of  action  herein, 

Bays  the  defendant,  Jacob  Davis,  made  and  entere<jl  into 

a  contract  with  this  plaintiif,  by  which  defendant  agreed 

to  sell  and  furnish  this  plaintiff  six  hundred  head  of  hogs. 

Vol.  LXIX.— 22 
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not  to  weigh,  on  an  average,  less  than  two  hundred  and 
fifty  pounds  per  head,  and  was  to  deliver  the  same  on  or 
before  the  10th  day  of  December,  1873,  tor  which  the  said 
Sidener  was  to  pay  the  said  Davis  the  market  price  for 
said  hogs  at  the  time  of  said  delivery,  which  said  con- 
tract was  partly  in  writing  and  partly  verbal ;  that  the 
first  written  contract  made  between  them,  a  copy  of  which 
is  filed  herewith  and  made  a  part  hereof,  marked  '  Exhibit 
C,'  was,  on  the  29th  day  of  September,  1873,  for  a  new 
and  valuable  consideration,  to  wit,  one  thousand  five  hun- 
dred dollars  then  in  hand  paid  unto  said  Davis,  so  modi- 
fied and  altered  by  the  said  Sidener  and  the  daid  Davis  as 
to  correspond  with  the  contract  of  mortgage,  a  copy  of 
which  is  filed  herewith  and  made  a  part  hereof,  marked 
*  D,'  so  far  as  the  same  related  thereto,  and  so  far  as  to 
make  the  number  of  hogs  six  hundred  head,  and  the 
time  of  fixing  the  price  to  be  the  10th  day  of  December, 
1878 ;  and  that  it  should  be  further  changed  so  that  the 
weight  of  said  hogs  should  be  250  lbs.  gross,  on  an 
average,  and  the  price  shoufd  be  for  packing  purposes ; 
and  plaintiff  says  he  performed  all  his  part  and  conditions 
of  said  contract,  but  savs  defendant  failed  to  do  so.  in  this, 
that  he  failed  to  deliver  the  six  hundred  head,  and  deliver- 
ed only  four  hundred  and  forty-two  head,  and  failed  and 
refused  to  deliver  hogs  whose  weight  averaged  250  pounds 
per  head,  and  delivered  to  this  plaintiff  four  hundred  and 
forty-two  head  of  hogs,  whose  average  weight  was  but  two 
hundred  and  forty-two  pounds,  whereby  plaintiff  was  dam- 
aged three  hundred  and  fifty  dollars.  Wherefore  plaintiflf 
demands  judgment  for  seventeen  thousand  dollars,  and  all 
proper  relief." 

The  fourth  paragraph  of  answer  is  in  the  following 
words : 

*'  4th.  For  further  answer,  by  way  of  counter-claim  as 
to  the  matters  and  things  set  forth  in  the  third  paragraph 
of  plaintiff's  complaint,  and  set-off  slq  to  the  residue  thereof, 
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defendant  says  that  he  delivered  to  plaintiff,  under  the 
written  contract,  of  which  a  copy  is  filed  with  the  com- 
plaint^  which  contract  was  never  changed,  except  in  so  far 
as  to  permit  that  plaintiff  was  to  furnish  defendant  five 
thousand  dollars  and  was  to  receive  from  defendant  six 
hundred  head  of  hogs,  with  which  contract,  as  so  changed, 
defendant  has  fully  complied,  but  said  plaintiff  failed  and 
refused  to  receive,  to  wit,  two  hundred  head  of  said  hogs, 
although  the  same  were  ready  at  the  place  of  delivery  and 
tendered  by  defendant  to  him,  by  which  defendant  was  dam- 
aged in  the  sum  of  one  thousand  dollars ;  but  defendant  did 
deliver  to  plaintiff,  under  said  contract,  to  wit,  five  hundred 
hogs,  of  the  average  weight  of,  to  wit,  two  hundred  and  sixty 
pounds  each,  making  the  total  weight,  to  wit,  one  hundred 
and  thirty  thousand  pounds ;  that,  by  the  terms  of  said 
contract,  defendant  had  the  right  to  take  the  price  of  said 
hogs  under  various  terms  and  conditions,  in  different  ways, 
as  appears  by  said  copy  thereof;  that  defendant  elected  to 
take' the  price  of  hogs  in  Cincinnati,  on  the  31st  day  of 
January,  1874,  and  on  the  29th  day  of  November,  1873,  he 
notified  said  Sidener,  in  writing,  of  such  election,  which 
gave  him  six  dollars  and  twenty-five  cents  per  hundred 
pounds,  gross,  less  one  dollar  per  head,  and  by  the  terms 
of  said  contract  defendant  was  entitled  to  said  sum,  which 
made^  to  wit,  seven  thousand  six  hundred  and  twenty-five 
dollars,  which  was  due  from  plaintiff  to  defendant,  to  wit, 
on  the  Ist  day  of  February,  1874,  and  which  still  remains- 
wholly  unpaid.  Defendant  avers  that  said  hogs  were  fur- 
nished in  consideration,  among  other  things,  of  the  sev- 
eral sums  of  money  advanced  to  him  by  plaintiff  under 
said  contract,  as  therein  provided  for,  and  that  the  same 
more  than  satisfied  all  claims  for  principal  and  interest  in 
favor  of  plaintiff,  under  said  contract.  Wherefore  defend- 
ant asks  that  so  much  of  said  sum  of  $7,625.00  and  said 
damages  of  $1,000,  as  may  be  equal  to  said  advances,  be 
applied  in  satisfaction  thereof,  and  offers  to  set  off  so 
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much  of  the  remainder  as  may  be  equal  to  any  8um  foand 
due  plaintift'  on  acoount  of  indebtedness  mentioned  in  the 
other  paragraphs  of  his  complaint,  and  demands  judgment 
for  the  residue  thereof,  with  interest.'.' 

In  following  the  record,  we  have  thus  far  called  the 
above  pleading  an  answer*  It  is,  doubtless,  an  answer,  in 
the  generic  sense  of  the  word.  Section  56  of  the  statute, 
in  defining  what  an  answer  shall  contain,  states,  1,  denial ; 
2,  any  new  matter  constituting  a  defence,  counter-claim  or 
eet-off;  8,  as  many  grounds  of  defence,  counter-claim  and 
eet-oif  as  the  defendant  shall  have.  Section  892  also  rec- 
ognizes a  set-off  or  counter-claim  as  an  answer  in  the  gen- 
eral sense  of  the  term.  But  the  pleading  we  are  consid- 
ering, although  an  answer  generally  speaking,  is  specifically 
a  counter-claim.  It  has  every  requisite  of  the  statutory 
definition  of  a  counter-claim,  namely,  ^  matter  arising  out 
of,  or  connected  with  the  cause  of  action,  which  might 
be  the  aubject  of  an  action  in  favor  of  the  defendant,  oc 
which  might  tend  to  reduce  the  plaintiff's  claim  or  de- 
mand for  damages."  Section  59.  The  character  of  a 
pleading  must  be  judged  by  the  avemnents  it  contaioa, 
and  not  by  the  name  which  may  happen  to  be  given  to  it  bf 
the  pleader. 

The  main  objection  made  to  the  counter-claim  by  th« 
appellant,  on  demurrer,  is,  that  it  does  not  properly  make 
the  contract  upon  which  it  is  founded  an  exhibit,  and  refeie 
•us  to  the  case  of  Campbell  v.  Routt,  42  Ind.  410,  in  sup- 
port of  his  argument.  If  we  look  to  the  syllabus,  and 
one  or  two  sentences  of  the  text,  in  that  case,  detached 
from  its  pi^emises,  they  would  seem  to  support  the  appel- 
lant's views.  But  in  that  case  there  was  no  reference  in 
the  counter-claim  to  the  contract,  to  inform  the  opposite 
party  or  the  court  that  it  was  founded  on  the  same  con- 
tract made  an  exhibit  in  the  complaint.  The  court  very 
properly  decided  that,  for  this  reason,  the  oounter-claiin 
was  sul^ject  to  a  demurrer;  but  it  did  not  dedde,  if  ihMe 
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had  been  a  reference  in  the  counter-claim  to  the  contract 
made  an  exhibit  in  the  complaint,  showing  that  it  was 
also  the  foundation  of  the  counter-claim,  that,  in  such 
case,  the  counter-claim  would  have  been  insufficient  on 
demurrer. 

In  the  case  before  us,  there  is  a  plain  reference  to  the 
contract,  "  a  copy  of  which  is  filed  with  the  complaint,'* 
showing  that  it  is  also  the  foundation  of  the  counter- 
claim.  The  counter-claim  does  not  use  the  word  "  exhib- 
it," but  the  paragraph  of  the  complaint  to  which  it  refers, 
and  to  which  it  is  pleaded,  defines  it  as  marked  ''  Exhibit 
C;"  and  the  reference  to  it  in  the  counter-claim,  as  an 
'^exhibit"  in  the  complaint,  we  think,  sufficiently  makes 
it  an  exhibit  in  the  counter-claim  also. 

We  have  often  decided  that,  where  several  paragraphs 
of  a  complaint,  or  several  paragraphs  of  an  gnawer,  refer 
to  the  same  written  instrument  as  the  foundation  of  each, 
one  copy  of  it  is  sufficient  for  all  the  paragraphs  of  the 
complaint,  or  for  all  the  paragraphs  of  the  answer;  and 
we  think,  where  a  mutual  contract  between  the  plaintift* 
and  defendant  is  the  foundation  of  the  complaint,  and  ia 
properly  made  an  exhibit  therein  by  copy,  that  the  same 
copy,  by  a  proper  reference,  may  also  be  made  an  exhibit 
in  a  paragraph  of  the  answer.  Two  or  more  copies  of 
the  same  instrument  would  not  subserve  the  interests  of 
the  parties,  nor  promote  .justice  between  them,  any  more 
efiTectually  than  one,  and  would  much  encumber  the  record 
and  increase  the  expenses  of  litigation. 

Kit  should  be  said  that,  in  case  the  plaintiff  dismissed  his 
complaint,  and  the  defendant  still  desired  to  prosecute  his 
counter-claim,  then  the  counter-claim  would  be  without 
its  proper  exhibit,  to  this  it  might  be  answered,  that 
the  plaintiff,  if  he  should  dismiss  his  complaint,  can  not 
withdraw  the  papers  from  the  files  without  leave  of  the 
court,  and  the  exhibit  would  still  remain  for  the  benefit 
of  the  counter-claim.    It  does  not  appear  to  us  that  any 


342  SUPREME  COURT  OP  INDIANA. 

Sidener  v.  DaviB. 

inconvenience  could  occur  in  practice  on  this  account,  ae 
the  whole  matter  would  at  all  times  be  under  the  proper 
care  and  supervision  of  the  court. 

The  appellant  also  thinks  the  counter-claim  insufficient, 
because,  as  he  says,  it  is  pleaded  to  the  whole  complaint 
and  answers  only  a  part.  We  do  not  think  it  is  pleaded 
to  the  whole  complaint.  It  expressly  confines  itself  "  to 
the  matters  and  things  set  forth  in  the  third  paragraph 
of  plaintiff's  complaint."  That  it  offers  to  set  off  what 
may  be  proved  under  it  to  the  whole  claim  in  the  com- 
plaint, does  not  change  the  character  of  the  pleading.  Be- 
sides, a  counter-claim  need  not  be  sufficient  against  the 
whole  complaint.  If  it  "tend  to  reduce  the  plaintiff's 
claim  or  demand  for  damages,"  it  is  good  as  far  as  it  goes. 
We  see  no  objections  to  the  sufficiency  of  the  counter- 
claim.   The  demurrer  to  it  was  properly  overruled. 

The  appellant  has  waived  the  assignments  of  error  num- 
bered 2,  35  and  39,  by  failing  to  discuss  them,  or  either  of 
them,  in  his  brief. 

This  brings  us  to  the  assignment  of  error  numbered  38, 
namely,  refusing  to  grant  a  new  trial.  The  proper  form 
of  this  assignment  is,  "  overruling  the  motion  for  a  new 
trial."  The  court  would  commit  no  error  in  refusing  to 
grant  a  new  trial,  if  the  party  had  not  moved  for  it.  The 
error,  therefore,  consists  in  overruling  the  motion  for  a  new 
trial.  But  this  is  merely  a  suggestion,  the  point  not  being 
made  in  the  record.  We  are  met,  however,  with  a  more 
serious  question  at  this  point.  The  questions  in  this  case 
presented  by  the  motion  for  a  new  trial  can  not  be  considered 
by  this  court,  unless  the  bill  of  exceptions  is  properly  in 
the  record.     This  is  the  next  question  to  settle. 

We  find  copied  in  the  transcript  what  purports  to  be  a 
bill  of  exceptions,  covering  many  pages,  in  which  various 
notes,  receipts,  contracts,  bills  of  lading,  letters,  and  deposi- 
tions are  mentioned  but  not  copied  therein.  After  the  for- 
mal closing  of  the  bill  and  the  signature  of  the  judge, 
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these  papers  so  mentioned  are  copied  below  in  the  tran- 
ecript  by  the  clerk,  but  have  received  no  sanction  by  the 
signature  of  the  judge.  It  is  plain,  therefore,  that,  al- 
though the  bill  of  exceptions  above  the  judge's  signature 
states  that  it  contains  all  the  evidence  given  in  the  case; 
yet  the  unfilled  blanks  show  that  it  does  not.  By  section 
843,  it  is  made  unnecessary  to  copy  a  written  instrument 
or  any  documentary  evidence  into  a  bill  of  exceptions, 
**  if  its  appropriate  place  be  designated  by  the  words  '  here 
insert ;' "  but  in  this  case  there  is  no  such  place  designated 
wherein  the  evidence  should  be  copied,  and  no  reference 
in  the  bill  of  exceptions  to  the  evidence  thus  omitted  in 
any  other  part  of  the  transcript.  There  is  no  authority, 
therefore,  in  the  bill  of  exceptions,  by  which  the  clerk  can 
copy  therein  the  omitted  evidence.  In  the  subsequent 
part  of  the  transcript,  where  the  omitted  papers  are  copied, 
the  clerk  has  indicated,  by  citing  the  page  in  the  bill  of 
exceptions,  wherein  they  should  have  been  inserted;  but 
this  is  the  act  of  the  clerk,  without  authority  of  law  ^or 
the  authority  of  the  judge  given  in  the  bill  of  exceptions. 
The  statute  authorizes  a  reference  in  the  bill  of  exceptions 
to  the  paper  evidence  to  be  inserted,  but  not  a  reference  in 
the  paper  evidence  to  the  bill  of  exceptions  wherein  it 
should  be  inserted.  Such  a  reference  from  a  bill  of  excep- 
tions to  the  evidence  has  the  sanction  of  the  law  and  the 
judge's  signature,  but  the  reference  from  the  evidence  to 
the  bill  of  exceptions,  merely  by  the  clerk,  is  without 
authority  of  law. 

We  cannot  hold  the  bill  of  exceptions  in  this  case  as 
properly  in  the  record.  Buskirk  Prac.  106, 107 ;  KimbaU 
V.  Loomis.  62  Ind.  201 ;  The  Aurora  Fire  Ins.  Co.  v.  Johnson^ 
46  Ind.  315 ;  The  Columbus  and  Indianapolis  Central  R.  W. 
Co.  V.  Griffin.  45  Ind.  369 ;  The  State  v.  The  President  and 
Directors  of  the  Peru  and.  Indianapolis  R.  R.  Co.y  44  Ind. 
851 ;  Burdiek  v.  Hunt^  43  Ind.  381 ;   Kesler  v.  MyerSy  41 
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Ind.  548 ;  Cluck  v.  7%«  State,  40  Ind.  268 ;  BtewaH  v.  Eankin, 
89  Ind.  161;  Anderson  v.  LanCy  82  Ind.  102. 

The  questionB  raised  by  the  motion  for  a  new  trial  not 
being  in  the  record  for  the  want  of  a  proper  bill  of  excep- 
tions, there  is  nothing  more  before  us  to  decide. 

The  judgment  is  affirmed,  at  the  coeta  of  the  appellant. 

Petition  for  a  rehearing  oyeimlecL 


-w^x       The  City  op  South  Bend  'et  al.  v.  The  Untvemitt  of 
/^~  Notre  Dame  Du  Lac. 

|i3i   ia2 
69   344 1  Taxks. — Citie$  and  T^oiwna. — Exemption  of  Lands  from  TaxaiioH, — iAmmum 

School  Tax. — Statute  Construed. — A  tax  levied  by  the  school  trostees  of 
a  town  or  city,  for  school  purposes,  is  not  a  tax  for  *'  general  city  or  town 
purposes/'  within  the  meaning  of  section  1  of  the  act  of  March  18th, 
1877,  Acts  1 877,  Spec.  Sess.,  p.  74,  **  exempting  certain  lands  ^  from  tax- 
ation for  general  city  or  town  purposes.'* 
Sake. — Injunction, — Payment. — Tender, — If  part  of  a  tax  assessed  in  saoh 
case  be  legal,  that  part  must  be  duly  paid  or  tendered  before  an  action 
enjoining  the  residue  can  be  maintained. 

Prom  the  St.  Joseph  Circuit  Court. 

L.  Huhbardy  for  appellants. 
71  S,  Stanfieldj  for  appellee. 

Howe,  C.  J. — In  this  action  the  appellee  sued  the  ap- 
pellants,  to  obtain  the  cancellation,  by  the  judgment  of  the 
eourt,  of  a  certain  assessment  of  taxes  for  municipal  pur- 
poses on  certain  lands  owned  and  used  by  the  appellee 
solely  for  agricultural  purposes.  To  the  appellee's  com- 
plaint the  appellants  jointly  demurred,  for  the  alleged  in- 
sufficiency of  the  facts  therein  to  constitute  a  cause  of 
action,  which  demurrer  was  overruled  by  the  court,  and 
to  this  ruling  they  excepted.  They  then  jointly  answered 
by  a  general  denial  of  the  complaint. 
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The  issues  joined  were  tried  by  the  court,  and,  at  the 
appellants'  request,  the  court  made  in  writing  a  special 
fiuding  of  the  faets  and  of  its  conclusions  of  law  thereon, 
to  which  conclusions  of  law  the  appellants  ^'  at  the  time 
objected  and  excepted.'*  The  court  rendered  judgment 
upon  and  in  accordance  with  its  conclusions  of  law  ;  and 
from  this  judgment  this  appeal  is  prosecuted. 

The  following  alleged  erroi*s  have  been  assigned  by  the 
appellants  jointly,  in  this  court : 

1.  The  circuit  court  erred  in  overruling  their  demurrer 
to  the  complaint ; 

2.  The  court  erred  in  its  conclusions  of  law  upon  its 
special  finding  of  facts. 

These  two  alleged  errors  may  properly  be  considered  to- 
gether. In  its  special  finding  of  facts,  the  court  found 
substantially  the  same  facts  which  were  alleged  by  the 
appellee,  in  its  complaint,  as  its  cause  of  action.  If,  there- 
fore, the  court  erred  in  its  conclusions  of  law  upon  the 
facts  specially  found,  it  would  be  certain,  we  think,  that 
the  court  also  erred  in  overruling  the  appellants'  demurrer 
to  the  appellee's  complaint ;  and,  if  the  court  did  not  err 
in  cverruliug  the  demurrer  to  the  complaint,  it  would 
seem  to  be  clear,  that  the  court  committed  no  error  in  its 
conclusions  of  law  upon  its  special  finding  of  facts.  With 
this  view  of  the  errors  assigned,  and  of  the  questions  for 
decision  arising  thereunder,  we  will  consider  those  ques- 
tions as  the  same  are  presented  in  and  by  the  special  find- 
ing of  facts,  and  the  conclusions  of  law  thereon.  To  this 
end,  we  will  set  out,  in  this  connection,  the  conrt's  special 
finding  of  facts,  in  substance,  as  follows : 

"  The  court  now  finds  the  facts  to  be  as  follows :  That 
the  plaintiff  has  been,  for  more  than  five  yeara  last  past, 
and  now  is,  the  owner  in  fee  of  the  following  described 
lands,  to  wit:  Seventy -seven  acres  off  of  the  north  side  of 
the  north-west  quarter  of  section  one  ( 1 ),  township  thirty- 
seven  (  87  )  north,  range  two  (  2  )  east,  lying  within  the 
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City  of  Soatb  Bend,  in  St.  Joseph  county,  Indiana,  which 
tract  of  land  has  never  been  platted  as  city  or  town  prop- 
erty, and  has  always  been  used,  and  is  now  used,  solely  for 
agricultural  purposes,  and  is  wholly  unimproved,  and  has 
never  been  in  any  way  dedicated  for  corporation  purposes ; 
and  the  said  city  did,  in  and  for  the  year  1877,  value  said 
land  for  city  taxation  for  that  year  for  the  sum  of  $4,000, 

and  did,  on  the day  of ,  1877,  levy  the  following 

tax  on  said  property,  to  wit,  one  dollar  on  the  f  100  valua- 
tion, for  general  corporation  purposes ;  that  said  city  has 
caused  said  land  to  be  listed  upon  the  city  tax-dupli^ate  for 
the  year  1877,  and  made  the  assessment  above  mentioned, 
and  has  placed  said  duplicate  in  the  hands  of  said  defend- 
ant Rush,  as  treasurer  of  said  city,  and  said  Rush  threatens 
to  collect  said  tax  by  distress  and  sale  of  plaintifi*'s 
property ;  that  said  city  is  situate  in  Portage  township,  in 
said  county,  and,  if  the  lands  above  described  were  not  in 
said  city,  they  would  be  in  said  township ;  that  the  tax 
levied  in  said  township,  ^or  the  year  1877,  for  township 
purposes,  is  the  sum  of  thirty-one  cents  on  the  f  100  of 
valuation ;  that  the  board  of  school  trustees  of  said  city  for 
the  year  1877  levied  a  tax  of  nine  cents  on  the  $100.00  valua- 
tion, which  the  plaintiff*  has  paid  into  the  county  treasury; 
that  the  plaintiff  has  tendered  to  the  defendant  Rush 
eight  dollars  and  eighty  cents,  and  he  refused  to  receive 
the  same,  and  the  same  is  paid  into  court. 

"  The  court  therefore  finds,  as  a  conclusion  of  law,  that 
said  land  is  liable  to  be  taxed  by  said  city  for  the  year 
aforesaid,  at  the  sum  of  $8.80  only,  and  that  all  in  excess 
of  said  amount  ought  to  be  cancelled." 

It  is  manifest,  we  think,  that  the  appellee's  suit  was 
brought  under,  and  the  court's  decision  thereof  was  in- 
tended to  be  made  in  accordance  with,  the  provisions  of 
section  1  of  "An  act  exempting  certain  lands  therein  de- 
scribed from  taxation  for  general  city,  or  town  purposes," 
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approved  March  13th,  1877.    In  this  section  1,  omitting 
the  enacting  clause,  it  is  provided  as  follows : 

"  That  lands,  not  platted  as  city  or  town  property,  used 
solely  for  agricultural  purposes,  or  [which  ?]  are  wholly 
unimproved  and  lying  within  the  limits  of  any  city  or 
town  of  this  State,  when  such  lands  have  not  been  in  any 
way  dedicated  for  corporation  purposes,  shall  not  be  listed 
or  taxed  for  general  city  or  town  purposes,  to  any  greater 
percentage  on  the  appraised  value  than  lands  in  the  town- 
ships outside  of  the  corporation  are  taxed  for  township  pur- 
poses."   Acts  1877,  Spec.  Sess.,  p.  74. 

By  force  of  a  section  declaring  an  emergency,  the 
above  entitled  act  took  efiect  and  became  a  law  from  and 
after  its  passage. 

It  will  be  readily  seen,  we  think,  that  the  facts  specially 
found  by  the  court,  in  this  cause,  in  so  far  as  the  appel- 
lee's lands  are  concerned,  bring  the  case  squarely  within  the 
express  terms  of  said  section  1,  above  quoted,  of  the  stat- 
ute. The  court  found,  as  facts,  that  the  appellee  had  paid 
and  tendered  to  the  proper  officers  the  precise  percentage 
on  the  appraised  value  of  its  lands,  of  the  taxes  levied 
thereon  by  reason  of  the  fact  that  its  lands  were  within 
the  corporate  limits  of  the  City  of  South  Bend,  which  the 
other  lands  in  Portage  township,  outside  of  said  city,  were 
taxed  at  for  township  purposes,  if  it  could  be  correctly 
said  that  the  tax  of  nine  cents  on  the  one  hundred  dollars 
valuation,  levied  by  the  trustees  of  the  School  City  of 
South  Bend,  for  the  year  1877,  was  a  tax  for  "  general  city 
purposes,"  within  the  meaning  of  that  expression,  as  the 
same  is  used  in  said  section  1,  above  quoted,  of  the 
statute.  Here,  however,  as  it  seems  to  us,  lies  the  diffi- 
culty in  the  appellee's  case,  as  stated  in  its  complaint  and 
as  found  by  the  court  in  its  special  finding  of  the  facts. 
The  school  tax  referred  to  was  not,  in  our  opinion,  a 
tax  for  general  city  purposes,  within  the  meaning  of 
the  law. 


848  SUPREME  COURT  OF  INDIANA. 

The  City  of  South  Bend  ei  oZ.  o.  The  University  of  Notre  Danae  Du  Lac 

We  do  not  doubt  or  question  the  confititutionality  or 
validity  of  the  above  entitled  act.  Hamilton  v.  The  CUy  cf 
Fort  Wayne,  40  lud.  491. 

Exemption  fi*om  taxation,  however,  should  be  strictly 
construed,  and  restricted  rather  than  enlarged.  The 
Common  Council  of  Indianapolis  v.  McLean^  8  Ind.  828; 
Conldin  v.  The  Tow7i  of  Cambridge  City,  58  Ind.  180. 

It  is  certainly  not  the  province  or  duty  of  this  court 
to  enlarge,  by  construction,  the  provisions  of  the  section 
above  quoted,  so  as  to  include  within  its  scope  a  tax  not 
specified  therein. 

In  this  case,  under  the  allegations  of  the  complaint  and 
the  special  finding  of  the  court,  the  appellee's  lands  were 
liable  to  a  tax  for  general  city  purposes,  for  the  year  1877, 
amounting  to  the  sum  of  twelve  dollars  and  forty  cents. 
The  City  of  South  Bend  had  assessed  those  lands  with  a 
tax  of  forty  dollars,  of  which  sum  all  in  excess  of  twelve 
dollars  and  forty  cents  was  levied  in  direct  contravention 
of  the  statutory  provisions  above  quoted,  and  was  there- 
fore illegal.  The  appellee  could  maintain  an  action  to  be 
relieved  of  this  illegal  tax,  but  not  until  payment  or  a 
tender  of  payment  had  been  made  of  that  amount  of  the 
tax  which  had  been  legally  assessed.  Boseberry  y.Syff, 
27  Ind.  12 ;  Boards  etc.^  of  Montgomery  Co.  v.  Elston,  82 
Ind.  27 ;  and  Broxon  v.  Herron,  59  Ind.  61. 

In  the  case  at  bar,  both  the  allegations  of  the  com- 
plaint and  the  special  finding  of  the  court  fail  to  show 
either  payment  or  a  tender  of  payment  of  the  full  amount 
of  the  tax  which  had  been  legally  assessed  against  the 
appellee's  lands  within  the  City  of  South  Bend,  for  "  gen- 
eral city  purposes."  For  this  reason,  we  think  that  the 
court  erred  both  in  overruling  the  demurrer  to  the  com- 
plaint and  in  its  conclusion  of  law  upon  its  special  finding 
of  facts. 

The  judgment  is  reversed,  at  the  appellee's  costs,  and  the 
cause  is  remanded,  wdth  instructions  to  sustain  the  de- 
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mtirrer  to  the  complaint,  and  for  further  proceedings  not 
inconsistent  with  this  opinion. 
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Instbuction. — Replevin, — Demand, — Measure  of  Damages, — A  chattel 
which  had  heen  sold  and  paid  for,  hut  not  deliyered,  was  left  hy  the  vendor 
with  a  third  party  to  he  repaired  and  then  delivered  hy  the  latter  to  the 
vendee;  hut  the  vendor,  after  having  notified  such  third  person  not  to 
deliver  the  chattel  to  the  vendee,  sent  his  employee  and  removed  the 
same.  Replevin  for  the  chattel  having  heen  instituted  hy  the  vendee's 
administratrix,  against  the  vendor  and  his  said  employee,  and  evidence  of 
the  foregoing  fhcts,  and  of  the  value  of  the  use  of  the  chattel  fVom  the  date 
it  was  so  removed,  having  heen  given  without  oljection,  and  the  defend- 
ants having  admitted  the  making  of  a  demand,  hut  stating  no  date,  the 
court  instructed  the  jury  that  the  plaintiff,  if  entitled  to^  recover,  should 
recover  damages  from  the  time  of  the  **  taking." 

Beldt  that  the  defendants  can  not  complain  of  the  instruction. 

From  the  Tippecanoe  Superior  Court. 

J.  F.  McHiigK  W,  D.  Wallace  and  A.  Rice^  for  appellants. 
M.  Jones  and  J.  L.  Miller,  for  appellee. 

NiBLACK,  J. — The  appellee,  Martha  J.  Kitchen,  as  ad- 
ministratrix of  the  estate  of  Sylvester  J.  Kitchen,  de- 
ceased, brought  this  action  against  the  appellants,  William 
8.  Lingle  and  Thomas  Coleman,  to  recover  the  possession  of 
an  open  buggy,  and  damages  for  its  detention*. 

The  defendants  answered  in  general  denial ;  and,  upon  a 
second  trial,  the  jury  trying  the  cause  returned  a  verdict 
for  the  plaintiff,  fixing  the  value  of  the  buggy  at  one  hun- 
dred and  fifty  dollars,  and  assessing  her  damages  for  its 
detention  at  one  hundred  and  fifty  dollars. 

After  considering  and  overruling  motions  for  a  new  trial, 
aeverally  made  by  the  defendants,  the  court  rendered 
judgment  upon  the  verdict. 
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The  appellants  maintain  that  the  damages  were  exces- 
sive, SLud  that  the  court  below  erred  in  one  of  its  instruc- 
tions to  the  jury. 

On  the  trial,  there  was  evidence  tending  to  show  that 
in  July,  1876,  the  plaintiff's  intestate,  Sylvester  J.  Kitchen, 
being  then  in  life,  purchased  the  buggy  in  controversy 
from  the  appellant  Lingle,  for  two  hundred  dollars,  pay- 
able ten  dollars  in  money  and  the  rest  in  dry  goods  ;  that 
Lingle  soon  afterward  received  of  Kitchen  money  and 
goods,  amounting  in  the  aggregate  to  a  little  more  than 
two  hundred  dollars ;  that  thereupon  Lingle  placed  the 
buggy  in  a  carriage  shop  in  the  city  of  Lafayette,  to  have 
some  work  done  upon  it,  telling  the  proprietors  that  he  had 
sold  the  buggy  to  Kitchen,  and  leaving  the  impression 
upon  their  minds  that  they  would  be  authorized  to  de- 
liver the  buggy  to  Kitchen,  if  he  should  call  for  it  when 
it  was  ready  for  use ;  that,  not  long  afterward,  Linglo 
gave  the  proprietors  of  the  carriage  shop  notice  not  to  de- 
liver the  buggy  to  Kitchen ;  that  afterward,  that  is  to  say, 
in  the  latter  part  of  August,  1876,  the  appellant  Coleman, 
who  was  an  employee  of  Lingle,  took  the  buggy  away  from 
the  carriage  shop,  and  that,  from  that  time  until  the 
time  of  the  trial,  which  was  in  November,  1877,  the  buggy 
was  in  almost  daily  use  upon  the  streets  by  the  appellants. 
Evidence  was  also  admitted,  without  objection,  tending  to 
show  how  much  the  use  of  the  buggy  was  worth  during 
the  entire  time  it  was  used  by  the  appellant,  as  above.  At 
the  conclusion  of  the  appellee's  evidence-iu-chief,  the  ap- 
pellants admitted  that  the  buggy  had  been  demanded  of 
them,  but  without  any  indication  or  agreement  as  to  the 
time  at  which  the  demand  was  made. 

Upon  the  trial,  the  appellants  contended  that  the  money 
and  goods  received  by  Lingle  from  Kitchen  were  properly 
applicable,  and  were  in  fact  applied,  to  an  alleged  older  in- 
debtedness from  Kitchen  to  Lingle,  and  this  claim  of  the 
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appellants  seemingly  constituted  the  only  serious  contest 
between  the  parties  at  the  trial. 
The  court,  with  other  instructions,  gave  the  following: 
*'  Upon  the  question  of  damages  I  instruct  you  that  the 
measure  of  damages  is  the  value  of  the  use  of  the  huggy. 
If  you  believe  that  she  (the  plaintiff)  is  the  owner  of  the 
buggy,  and  that  it  has  been  detained  by  the  defendants,  the 
measure  of  the  damages  is  the  value  of  the  use  of  the 
buggy  from  the  time  it  was  taken,  if  it  was  taken,  up  to  this 
time.  You  must  look  to  the  evidence  to  ascertain  what 
this  value  is.  The  measure  of  the  damages  is  the  value  of 
the  use  of  the  bugey  during  the  time  the  defendants  have 
unlawfully  detained  it,  if  you  find  they  have  so  unlaw- 
fully detained  it." 

The  appellants  insist  that  the  court  ought  to  have  in- 
structed the  jury,  that  the  plaintiff  was  only  entitled  to 
damages,  in  any  event,  from  the  time  of  the  demand,  and 
not  during  the  entire  time  the  appellants  had  possession 
of  the  buggy,  after  their  alleged  taking  of  it  from  the  car- 
riage shop,  and  that  hence  the  instruction  set  out  as  above 
was  erroneous  ;  also,  that,  as  no  unlawful  '*  taking"  of  the 
buggy  was  charged  in  the  complaint,  this  instruction  was 
inapplicable,  and  consequently  calculated  to  mislead  the 

jury- 
As  evidence  tending  to  show  the  value  of  the  use  of  the 

buggy  from  the  time  it  was  taken  from  the  carriage  shop 
until  the  time  of  the  trial  was  permitted  to  go  to  the  jury 
without  objection,  and  as  no  time  was  indicated  at  which 
the  buggy  was  demanded,  we  can  not  say  that  the  court 
erred  in  assuming  that  the  appellee  was  entitled  to  dam- 
ages for  the  entire  time  the  appellants  had  used  the 
buggy,  in  case  she  was  shown  to  have  been  the  owner 
of  such  buggy  under  her  husband's  alleged  purchase  of 
it  before  the  appellants  commenced  to  use  it. 

The  cause  appears  to  have  been  tried  upon  the  theory, 
that  the  appellee,  if  entitled  to  recover  at  all,  was  entitled 
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to  recover  damages  for  all  the  time  the  appellants  used  the 
huggy  after  it  left  the  carriage  shop,  and  to  that  theory 
the  appellants  seem  to  have  made  no  objection  upon  the 
admission  of  the  evidence  to  the  jury. 

The  hypothetical  ''taking,"  referred  to  in  the  instruc- 
tion, was  evidently  intended  to  refer  to  the  "  taking  "  of 
the  buggy  from  the  carriage  shop  by  Coleman,  as  a  pe- 
riod of  time  at  which  the  jury,  under  the  evidence, 
might  find  that  the  alleged  unlawful  detention  began,  and 
not  to  any  supposed  unlawful  "  taking,"  as  constituting 
the  gist  of  the  action. 

Without  further  comment,  we  need  only  say,  that  we 
see  nothing  in  the  instruction  under  consideration,  of 
which  the  appellants  have  any  good  reason  to  complain. 
Sedgwick  Damages,  582,  et  seq. 

The  appellants  filed  two  afiidavits  in  support  of  their 
respective  motions  for  a  new  trial,  setting  up  facts 
tending  to  show  that  the  demand,  which  they  admitted 
upon  the  trial  had  been  made  on  them,  was  not  made 
until  July,  1877.  But,  as  the  matters  thus  set  up  in 
these  af&davits  were  not  before  the  jury  as  evidence  in 
the  cause,  they  presented  nothing  for  the  consideration 
of  the  court  while  ruling  upon  the  motions  for  a  new 
trial. 

While,  as  to  the  damages  recovered,  the  case  is  not  a 
satisfactory  one  to  us  on  the  evidence,  we  are  unable  to 
see  any  sufficient  reason  for  disturbing  the  verdict  on  that 
account,  as  the  question  of  the  damages  seems  to  have 
received  but  little  attention  on  the  trial. 

The  judgment  is  affirmed,  with  costs. 

Petition  for  a  rehearing  oYerroled. 
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Promissoby  Note. — I^yable  in  Bank, — Action  can  not  he  Brought  until 
Expiration  of  Third  Day  of  Orace. — An  action  can  not  be  brought  upon 
a  bi]I  of  exchange,  or  on  a  promissory  note  payable  in  a  bank  in 
this  State,  until  after  the  expiration  of  the  whole  of  the  third  day  of 
grace. 

Samv. — Time. — Day.-^A  day  includes  the  whole  twenty-tour  hours  com- 
mencing at  12  o'clock  p.  M.,  and  expiring  with  the  next  12  o'clock  p.  H. 

From  the  Marion  Superior  Court. 

D.  V.  Bums  and  C.  S.  Denny ^  for  appellant. 
C  F.  Hunt^  for  appellees. 

BiDDLE,  J. — Complaint  by  appellees,  against  the  appel- 
lant, in  two  paragraphs,  filed  on  the  26th  day  of  January, 
1877.  No  question  arises  upon  the  first  paragraph ;  we 
do  not,  therefore,  state  it. 

The  second  paragraph  counts  upon  a  promissory  note, 
made  by  appellant  to  the  appellees,  for  one  hundred  dol- 
lars, dated  November  24th,  1876,  payable  sixty  days  after 
date  at  the  office  of  the  "  Indiana  Banking  Company,"  of 
Indianapolis,  with  ten  per  cent,  interest  after  maturity, 
waiving  presentment,  protest,  and  notice,  etc. 

The  suit  was  commenced  on  the  26th  day  of  January, 
1877. 

Demurrer  for  want  of  facts  overruled.  Answer  by  a 
third  paragraph,  as  follows : 

That  said  note  was  payable  in  a  bank  in  the  State  of 
Indiana,  and  that,  by  its  terms,  and  the  law  governing 
such  notes,  it  was  not  payable  until  the  sixty-third  day 
after  the  date  thereof,  to  wit,  on  the  26th  day  of  January, 
1877,  and  that  this  action  was  commenced  on  said  26th 
day  of  January,  1877,  and  before  any  demand  of  payment 
or  protest  of  said  note  was  made,  and  was  therefore  brought 
before  said  note  became  due  and  payable,  etc. 
Vol.  LXIX.— 28 
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A  demurrer  for  the  want  of  facts  was  sustained  to  this 
paragraph  of  answer. 

Thece  are  other  pleadings  in  the  case,  upon  which  issues 
of  fact  were  joined  and  a  trial  had,  resulting  in  a  finding 
and  judgment  in  favor  of  the  appellees. 

Overruling  the  demurrer  to  the  complaint,  and  sustain- 
ing the  demurrer  to  the  answer,  present  the  same  legal 
question,  namely : 

1.  Can  an  action  be  commenced  on  a  promissory  not^ 
governed  by  the  law  mei'chant,  on  the  third  day  of  grace  ? 

The  same  question  is  also  presented  by  the  evidence  in 
the  bill  of  exceptions;  it  is,  indeed,  the  sole  question  ia 
the  case. 

A  day  is  the  unit  of  time.  It  commences  at  12  o'clock 
p.  M.  and  ends  at  12  o'clock  p.  m.,  running  from  midnight 
to  midnight.  In  the  division  of  time  throughout  the 
world,  we  believe  this  is  regarded  as  the  civil  day.  When 
the  word  "  day  "  is  used  in  a  statute  or  in  a  contract,  it  means 
the  twenty -four  hours,  and  not  merely  the  day  as  popularly 
understood,  from  sunrise  to  sunset,  or  during  the  time  the 
light  of  the  sun  is  visible.  The  fractions  of  a  day  in  stat- 
utes, or  legal  proceedings,  or  in  contracts,  are  not  gener- 
ally considered ;  but  when  the  rights  of  parties  depend 
iq)on  the  precedence  of  time  in  the  same  day,  or  upon  a 
given  hour  or  fraction  of  a  day,  it  may  be  alleged  or  proved, 
as  any  other  fact.  2  Bl.  Com.  141 ;  Sadler  v.  Leigh,  4  Campb. 
195;  Thomas  v.  Desanges,  2  B.  A  Aid.  586;  Brainard 
v*  Bushnell,  11  Conn.  16 ;  Hinion  v.  Locke,  5  Hill,  437 ; 
Bouvier  Diet.,  tit.  Day.  But,  unless  the  meaning  of  the 
word  is  in  some  way  restricted,  it  will  be  held  to  include 
the  twenty-four  hours. 

By  section  787  of  the  code,  in  all  legal  proceedings 
touching  the  administration  of  justice  in  courts,  it  is  en- 
acted that  "  The  time  within  which  an  act  is  to  be  done, 
as  herein  provided,  shall  be  computed  by  excluding  the 
first  day  and  including  the  last."    It  is  also  enacted,  that 
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"On  all  bills  of  exchange,  payable  within  this  State, 
whether  sight  or  time  bills,  three  days  grace  shall  be  al- 
lowed." Under  these  statutes  it  has  been  held  that  the 
day  includes  twenty-four  hours.  In  computing  the  time 
on  promissory  notes  negotiable  and  payable  at  a  bank  in 
this  State,  the  day  upon  which  the  note  is  made  is  ex- 
cluded, and  the  third  day  of  grace  included.  Fisher  v. 
The  State  Bank^  7  Blackf.  610.  This,  we  believe,  is  the 
uniform  rule  of  computing  time  on  a  bill  of  exchange. 

By  the  common  law  the  maker  of  a  promissory  note 
has  all  the  day  on  which  it  becomes  due  within  which  to 
pay  it.  Our  statutes  have  made  no  changiB  between  an 
ordinary  note  and  a  proipiftsory  note  negotiable  and  pay- 
able at  a  bank,  except  to  put  it  upon  the  footing  of  a 
bill  of  exchange,  and  give  it  three  days  grace.  Such  a 
note  is  due  on  the  third  day  after  it  matures,  according 
to  the  terms  expressed  on  its  face,  the  same  as  an  ordi- 
nary promissory  note,  not  negotiable  and  payable  at  a 
bank,  is  due  on  the  day  expressed  on  its  face.  We  can 
8e<e  no  intrinsic  reason  why  a  bill  of  exchange— and  the 
note  we  are  considering  is  an  inland  bill  of  exchange^ 
should  mature  at  an  earlier  hour,  on  the  third  day  of 
grace,  than  an  ordinary  promissory  note  matures  on  the 
day  it  falls  due,  according  to  its  terms.  Our  decisions 
uniformly  hold  that  the  word  "  day  "  in  a  statute,  arid  when 
used  in  a  contract,  means  the  entire  twenty-four  hours ; 
and  that  the  obligor,  when  the  contract  is  limited  in  time, 
has  all  of  the  last  day  within  which  to  perform  his  obliga- 
tion ;  and  we  should  think  it  unwise  to  make  bills  of  ex- 
change, or  promissory  notes  negotiable  and  payable  at  a 
bank,  an  exception  to  the  uniformity  of  the  rule.  We 
are  aware  that  some  of  the  text-books  and  decisions  of 
other  States  make  an  exception  to  this  rule  in  favor  of 
bUls  of  exchange,  holding  that  at  the  close  of  the  usual 
business  hours  on  the  last  day  of  grace,  after  the  liability 
bas  become  fixed,  the  right  of  action  has  matured,  and 
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suit  may  be  commenced  on  the  bill  at  once  ;  but  such  a 
rule  would  often  lead  to  the  necessity  of  averring  and 
proving  the  fractional  parts  of  a  day,  thus  making  the 
rights  of  the  parties  to  a  bill  of  exchange  less  certain,  and 
rendering   judicial    procedure    less   uniform  and  secure. 

For  these  reasons,  we  hold  that  the  right  of  action  on  a 
bill  of  exchange,  or  on  a  promissory  note  negotiable  and 
payable  at  a  bank  in  this  State,  is  not  mature  until  after 
the  close  of  the  last  day  of  grace.  As  this  is  a  case  of 
first  impression  in  this  State,  we  have  no  decisions  of  our 
own  in  point,  but  the  following  authorities  tend  uni- 
formly to  such  a  conclusion.  Hathaway  v.  Hathaway^ 
2  Ind.  513 ;  Bailey  v.  BickettSy  4  l^nd.  488 ;  Adams  v.  Dale^ 
29  Ind.  278 ;  Kirkpatrick  v.  Alexander^  44  Ind.  595 ;  Abd 
V.  Alexander^  45  Ind.  523 ;  Kirkpatrick  v.  Alexander ^  60  Ind. 
95  ;  HelphenMine  v.  The  Vincennes  Nafl  Bank^  65  Ind,  582. 

The  judgment  is  reversed,  at  the  costs  of  the  appellee. 
The  cause  is  remanded,  with  instructions  to  overrule  the 
demurrer  to  the  third  paragraph  of  answer,  and  for  further 
proceedings. 


The  Board  op  CommissioneIis  op  Grant  County  v.  Woods. 

Bounty. — Order  by  County  Commiaaioners. — Complaint — During  the  War 
of  the  Rebellion  and  subsequent  to  a  certain  call  hy  the  President  for 
volunteers,  the  board  of  commissioners  of  a  certain  county  in  this  State 
made  an  order  "  that  there  be  paid,  out  of  the  county  treasury,  to  each 
volunteer  being  a  resident  of  the  county,''  who  might  enlist  therefrom,"  in 
the  military  service  of  the  United  States,"  under  such  call,  while  the 
quota  of  the  county  remained  unfilled,  a  certain  sum  of  money,  less  sums 
advanced  to  his  family,  on  his  producing  a  certificate  that  he  had  been 
duly  mustered  in.  The  board  subsequently  passed  an  order  rescinding  the 
previous  order,  to  take  effect  at  a  fUture  day  specified,  but  providing  that 
the  retcission  should  not  apply  to  persons  who  had,  or  before  such  day 
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should  have,  subscribed  "  a  contract  for  enlistment,  whether  they''  had 
'*  been  mustered  "  in  at  that  date  or  not.  A  complaint  was  filed  before 
the  board,  alleging  that  the  plaintiff,  while  a  resident  of  that  county  and 
before  its  quota  had  been  filled,  had  enlisted  under  such  call  and  been 
credited  to  that  county. 

Hdd,  on  demurrer,  that  the  complaint  was  sufficient. 

Pbactics. — Harmless  Ruling  on  Demurrer. —  Withdrawal  of  Answer, — 
Where  the  answer  of  general  denial  is  in,  the  sustaining  of  a  demurrer  to 
an  additional  paragraph  is  harmless,  if  the  facts  alleged  in  the  latter 
are  admissible  in  evidence  under  the  former  :  and  the  withdrawal  of  the 
general  denial,  subsequent  to  the  sustaining  of  the  demurrer,  does  not  ren- 
der that  ruling  erroneous. 

Prom  the  Grant  Circuit  Court. 

jB.  W.  Bailey^  A.  Diltz,  J.  F.  McDowell  and  G.  L. 
McDowelly  for  appellant. 

A.  Steeky  B,  T.  St.  John^  L,  D.Baldwin  and  —  Baldwi% 
for  appellee. 

Scott,  J. — The  appellee  filed  in  the  commissioners 
court  of  Grant  County  the  following  account  and  com- 
plaint : 

"  Grant  County,  Indiana, 

"To  Samuel  Woods  : 
"  To  acct.  ordered  to  be  allowed  and  paid  by  the  board 
ot  commissioners  of  said  county  as  bounty  for  volunteer^ 
ing  in  service  of  the  United  States  in   the  War  of  1861, 
♦100.00. 

"  The  petitioner  represents  to  your  Honorable  Body, 
that  on  the  30th  day  of  December,  1863,  the  Board  of 
Commissioners  of  Grant  County,  Indiana,  met  in  special 
session  and  made  the  following  order,  to  wit :  *  Special 
Term,  Dec  80th,  1868,  of  Commissioners  of  Grant  County, 
Indiana :  The  following  petition  was  presented,  asking  for  a 
bounty  for  those  who  may  volunteer  to  make  up  the  last 
number  called  for  in  the  United  States  service,  in  these 
words:  (Here  insert)  and  after  due  consideration  had,  the 
Board  adopts  the  following :  Whereas  the  central  com- 
mittees   of  both  political    parties  in   Grant  County  have 
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met  and  resolved  to  requestthe  Board  of  Cornmissiouers 
of  Grant  County  to  pay  an  additional  bounty  to  that  paid 
at  the  time  by  the  Federal  Government  for  volunteers 
enlisted  in  the  military  service  of  the  Government,  and 
whereas  the  said  committees,  by  their  proper  chairmen, 
this  day  appeared  before  the  Board  and  united  in  asking 
the  county  to  pay  to  each  volunteer  who  shall  enlist  in  the 
said  service,  to  the  number  of  Grant  County's  qudta 
under  the  last  call,  so  that  said  county  shall  be  exempt 
from  the  draft  which  was  to  have  been  made  on  the  5th 
day  of  January,  1864,  but  which  has  been  or  may  be  post- 
poned to  a  future  day,  and  whereas  there  appears  to  be  a 
necessity  for  such  action  on  the  part  of  the  Board, 
for  which  precedents  are  to  be  found  in  the  ap- 
proved action  of  other  county  boards  in  this  and  other 
States :  Therefore  it  is  ordered  by  the  Board,  that  there 
be  paid  out  of  the  county  treasury  to  each  volunteer, 
being  a  resident  of  the  county,  who  may  enlist  in  Grant 
County,  in  the  military  service  of  the  United  States,  for 
and  during  the  term  required  by  the  laws  of  Congress, 
and  until  the  number  of  men  required  from  said  county 
under  the  call  made  in  October  last  shall  be  full,  th^ 
sum  of  one  hundred  dollars,  payable  in  quarterly  in- 
stalments of  1(25.00  each,  after  the  volunteer  produces  a 
certificate,  from  the  mustering-in  officer,  showing  that  he 
is  actually  in  the  service  of  the  United  States,  the  remain- 
ing instalments  all  due  one  each  in  three  months  after  the 
other:  Provided,  however,  that  if  such  volunteer  shall  have 
a  family,  and,  to  supply  any  necessities  thereof  for  food, 
clothing,  etc.,  the  county  shall  make  advancements  to  them, 
the  amount  paid  to  each  respectively  shall  be  deducted  from 
the  remaining  payments  due  said  volunteer. 

^' '  Commissionei-s  present :  John  Spears  und'Edward  DuU 
ing.' 

*'  Yoxxv  petitioner  further  represents,  that  afterward,  to 
wit,    on   the  23d  day  of  January,  1864,  the   same   beard 
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of   commiasioners   met    in  special  session  and  made  the 
following  order,  to  wit : 

^^ '  Special  Term  Commissioners  G.  C. 

"  ^January  28d,  1864. 

"'Ordered  by  the  Board  that  the  county  bounty  of 
one  hundred  dollars,  heretofore  provided  by  th6  Board 
for  the  purpose  of  encouraging  enlistments  in  the  volun- 
teer service  of  the  United  States,  be  and  the  same  is  hereby 
rescinded,  to  take  effect  from  and  after  Monday,  the  25tli 
day  of  January,  1864 ;  provided  nothing  herein  shall  be  so 
construed  as  to  prevent  persons  who  have  or  may,  on  or 
before  the  said  25th  day,  subscribe  a  contmct  for  enlist- 
iB^nt,  whether  they  have  been  mustered  into  service  at 
that  date  or  not,  but  all  such  shall  be  entitled  to  receive 
the  same 

"'Commissioners  present:  Charles  S.  Tibbits,  John 
Spears,  Edward  Duling.' 

"  Your  petitioner  further  represents  to  your  Honorable 
Board,  that  on  the  81st  day  of  December,  1863,  he  volun- 
teered and  enlisted  into  the  service  of  the  United  States ; 
that  on  the  1st  day  of  January,  1864,  he  was  duly  mus- 
tered into  the  said  service  of  the  United  States  as  a  private 
of  company  H  of  the  eighth  regiment  of  Indiana  infantry 
volunteers ;  that,  at  the  time  of  his  enlistment,  he  was  a 
resident  of  Grant  county,  Indiana  ;  that  he  was  duly  cred- 
ited to  said  county  ;  that  he  enlisted  under  the  call  of  Octo- 
ber, 1863,  referred  to  in  the  order  of  said  board,  made  De- 
cember 80th,  1868 ;  that  he  enlisted  for  the  term  of  three 
years  or  during  the  w^ar;  that  he  has  fully  complied  with 
all  the  requirements  of  the  orders  of  said  Board,  as  herein 
set  out ;  that  he  bad  no  family,  to  whom  any  part  thereof 
could  have  been  paid;  that  he  has  never  authorized  any 
one  to  receive  the  same;  that  there  is  justly  owing  and 
due  him  the  sum  of  one  hundred  dollars  from  Grant  county ; 
that  the  same  or  any  part  thereof  has  never  been  allowed 
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him  heretofore.  Wherefore  he  asks  the  said  board  to  allow 
him  the  sum  of  one  hundred  dollars.        Samuel  Woods." 

The  petition  was  dismissed  by  the  board  of  commission- 
ers, and  the  appellee  appealed  to  the  circuit  court. 

In  the  circuit  court  the  appellant  moved  to  dismiss  the 
action  because  the  complaint  was  insufficient.  This  mo- 
tion was  overruled,  and  the  appellant  excepted  to  the  rul- 
ing of  the  court. 

Tbe  appellant  then  tiled  an  answer  in  two  paragraphs. 

The  first  paragraph  was  a  general  denial.  The  second 
paragraph  was  as  follows : 

"  For  further  answer  to  said  complaint  defendant  says, 
that  the  order  set  out  in  the  plaintiff's  complaint,  and 
claimed  to  have  been  made  and  passed  by  the  board  of 
commissioners  of  said  county,  provides  for  the  payment  of 
bounty  to  those  persons  only  who*  were  at  the  time  resi- 
dents of  said  county  and  who  enlisted  in  said  county  un- 
der the  cull  for  troops  made  by  the  President  of  the  United 
States  of  America  in  the  month  of  October,  1868,  for  three 
hundred  thousand  men ;  that  said  plaintiff  did  not  volun- 
teer or  enlist  into  said  service  of  the  United  States  in  said 
county  on  or  after  December  30th,  1863,  nor  on  or  before  the 
25th  day  of  January,  1864;  that  he  was  at  the  time  said 
order  was  made,  and  had  been  for  two  years  prior  thereto, 
in  the  service  of  the  United  States  as  a  member  of  the 
eighth  regiment  of  Indiana  volunteers ;  and  that  if  he  did 
enlist,  as  in  complaint  mentioned,  it  was  by  re-enlistment 
as  a  veteran  soldier,  and  in  consideration  of  $400  bounty 
and  rebatement  of  unexpired  term  of  former  enlistment, 
offered  by  act  of  Congress  to  soldiers  in  the  field  who 
would  re-enlist  as  veterans ;  that,  if  he  did  so  enlist  at  said 
time,  he  did  so  as  a  re-enlisted  veteran  soldier;  that  said 
enlistment  was  made  while  in  said  service  in  the  State  of 
Texas ;  that  he  knew  nothing,  at  the  time  of  said  re-en- 
listment, of  the  order  so  made  to  pay  bounty  by  said 
county ;  that  said  offer  was  no  part  of  the  inducement  for 
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sacb  enlistment,  but  that  he  was  solely  induced  to  make 
such  enlistment  for  and  in  consideration  of  $400  bounty 
offered  by  the  general  government  and  rebatement  of  un- 
expired term  of  former  enlistment,  as  aforesaid ;  that  said 
plaintiff  was  not  credited  on  quota  due  from  said  county 
under  said  call  of  October,  1863;  that,  if  credited  at  all  to 
said  county  on  his  said  re-enlistment,  he  was  so  credited 
under  the  call  of  the  President  of  the  United  States,  made 
in  July,  1864,  or  the  one  made  in  December,  1864,  by  an 
order  of  the  War  Department  of  the  United  States  and 
that  said  defendant  did  not  and  could  not  have  any  con- 
trol whatever  in  fixing  the  time  and  place  of  his  credit." 

There  was  a  demurrer  to  this  paragraph  of  the  answer, 
for  the  want  of  sufficient  facts  to  constitute  a  defence. 
The    demurrer   was    sustained,    and    exception  entered. 

The  defendant  then  withdrew  the  general  denial,  and 
refused  to  plead  or  answer  further,  and  judgment  was 
thereupon  pronounced  and  entered  in  favor  of  the  plain- 
tiff, and  against  the  defendant,  for  the  sum  of  one  hun- 
dred dollars. 

The  appellant  assigns  for  error: 

1.  That  the  complaint  does  not  state  facts  sufficient  to 
constitute  a  cause  of  action ; 

2.  That  the  circuit  court  erred  in  overruling  the  appel- 
lant's motion  to  dismiss  appellee's  complaint ;  and, 

3.  That  the  circuit  court  erred  in  sustaining  appellee's 
demurrer  to  appellant's  second  paragraph  of  answer. 

We  are  of  opinion  that  the  complaint  was  sufficient. 
While  the  orders  of  the  board  were  in  force,  the  appellee 
enlisted,  under  the  call  of  October,  1863 ;  he  was  a  resi- 
dent of  Grant  county ;  he  enlisted  before  the  quota  was 
full,  or,  if  he  did  not,  this  condition  was  waived  by  the 
order  of  January  23d;  he  was  credited  to  the  county 
from  the  time  of  his  enlistment ;  we  think  it  fairly  infera- 
ble, on  the  call  of  October,  1863.  We  think  all  the  facts 
fairly  stated  in  the  complaint.    As  to  producing  the  cer- 

4      —  ■  • 
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tificate  of  the  mastering  officer,  that  was  a  mere  matter 
of  proof,  which  might  he  sappiied  in  any  other  legal 
mode  that  would  make  the  truth  appear. 

The  motion  to  dismiss  was  properly  overruled. 

The  second  paragraph  of  the  answer  contains  nothing 
that  could  not  have  been  proved  under  the  general  denial ; 
and,  the  general  denial  being  in  the  record  at  the  time 
the  demurrer  was  sustained,  the  ruling  was  not  error. 
And  the  withdrawal  of  the  general  denial  after  the  ruling 
of  the  court  on  the  demurrer  cannot  affect  the  ruling  of 
the  court  previously  made. 

We  are  unable  to  see  any  error  in  the  record. 

The  judgment  is  affirmed,  at  the  costs  of  the  appellant. 


Bibbler  v.  Walker  et  al. 

Real  Estats,  Action  to  Recoyvk,— Certifying  Cause  from  JwHeeio  Ofr-- 
ctdt  Court — Jurisdiction, — Pleading. — Equitable  Iniereet  Mortgageable. — 
Lis  Pendens. — Sheriff  *s  Sale. — Parties. — In  an  action  before  a  justice  of  the 
peace  against  L.,  as  the  plaintiff's  tenant  holding  over,  to  recover  posses- 
sion of  real  estate,  W.  was  admitted  as  a  defendant,  without  objection  by 
the  plaintiff,  and  filed  his  written  answer,  yerified  by  affidavit, 
averring  that  he  was  the  owner  of  the  lands  described  in  tbe 
complaint  and  entitled  to  the  possession  thereof^  and  that  L.  was 
his  tenant,  occupying  the  lands  under  a  lease  fVom  him.  There- 
upon the  justice,  deeming  that  the  title  to  the  land  was  put  in  issue, 
certified  the  cause  and  papers  to  the  circuit  court,  where  W.  filed  a  coun- 
ter-claim, setting  up  title  to  the  land  in  himself,  and  his  right  to  the  pos- 
session against  both  the  plaintiff  and  L.  A  motion  by  the  plaintiff  to  re- 
mand the  cause  to  the  justice  was  overruled.  Issues  were  formed,  and 
upon  the  trial  the  court  made  a  special  finding  of  the  facts  which  was,  in 
substance,  as  follows:  That  on  September  7th,  1868,  one  B.  became  the 
owner,  by  assignment,  of  certificates  to  the  land  in  controversy,  issued  by 
the  proper  county  auditor,  upon  a  previous  entry  of  such  lands,  under  sec- 
tion 7  of  the  act  of  March  2d,  1859,  1  R.  8. 1876,  p.  948  ;  that,  while  tbe 
owner  of  the  lands  by  virtue  of  such  certificates,  B.  and  wife,  on  August 
2dth,  1869j  mortgaged  the  same  to  W.,  to  secure  an  indebtedness  ;  that  thi« 
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mortgage  wag  duly  recorded  ;  that,  in  1878,  W.  commenced  proceedings 
to  foreclose  bis  mortgage,  obtained  a  judgment  on  October  SOtb,  1874,  and 
a  decree  of  forecloeure  ;  that  the  lands  were  sold  by  the  sheriff  in  Decem- 
ber, 1 874,  and  purchased  by  W.,  to  whom  the  sheriff  issued  a  certidcate,  and, 
in  due  time,  a  deed,  which  was  duly  recorded ;  that  B.,  on  February  9th» 
1874,  assigned  the  oertificatee  to  0.,  to  whom,  on  the  19th  of  that  month, 
patents  were  issued  for  the  lands .  by  the  State,  on  the  oertifloates;  that  the 
patents  were  recorded  October  24tb,  1874  ;  that  on  Ootober  22d^l874,  said 
C.  and  wife  conveyed  said  lands  by  warranty  deed  to  the  plaintiff;  that 
this  deed  was  duly  recorded  ;  and  that  C.  was  a  party  defendant  to  "W  .'s  suit 
to  tomclatB  his  mortgage. 

Meidt  that  the  court  did  not  err  in  overruling  the  motion  to  remand  the 
cause  to  the  justice. 

Meld,  also,  tbat,  after  the  cause  was  certified  by  the  justice  to  the  circuit 
court,  ttat  court  was  not  limited  to  the  jurisdiction  of  the  justice,  as  in  or- 
dinary appeals.  It  bad  the  case  as  if  it  had  been  originally  commenced 
therein  ;  and  it  was  not  necessary  that  W.  should  set  up  his  title  in  his 
counter-cli^im  any  more  particularly  than  would  have  been  necessary  in 
A  complaint  to  obtain  possession  of  the  lands,  under  section  696  of  the  code. 

Held,  also,  that  B.  had  a  mortgageable  interest  in  the  lands,  that  he  conveyed 
to  C  only  his  equity  of  redemption,  which  was  all  the  plaintiff  took  by 
liii  deed  fiK>m  0.,  that  W.'s  suit  to  foreclose  his  mortgage  was  a  lie  pendetw 
to  all  these  persons,  and  that  W.  has  title  to,  and  is  entitled  to  possession 
of,  the  lands. 

PBacticc. — Cautefw  New  TriaL — Error  in  the  admission  of  evidence  can 
be  presented  only  by  a  motion  for  a  new  trial,  in  which  it  is  assigned  as 
cause. 

BhUM.—Spe€iial  Fvnding.^Judgmnd  Non  ObstanU.-^A,  motion  for  judg- 
ment notwithstanding  the  finding  will  not  lie  upon  a  special  finding  of 
facts  by  the  court,  which  does  not  contemplate  a  general  verdict. 

From  the  Fulton  Circuit  Court, 

D.  Turpie,  H.  D.  Pierce^  M.  L.  Es^ick, Holman^  K. 

0.  Shryock  and  /.  ConneVj  for  appellant. 

/.  S.  Slick,  B,  P.  Effinger,  JL.  Walker,  E.  Calkins,  E.  F. 
EiUer,  L.  C.  Walker  and  L.  Bitter,  for  appellees. 

BiDDLE,  J. — Complaint  before  a  justice  of  the  peace,  by 
the  appellant,  against  George  Levacy,  as  his  tenant  hold- 
ing over,  to  recover  the  possession  of  two  tracts  of  land, 
which  lie  adjoining  one  another  and  are  described  in  the 
complaint.  The  appellee  Isaac  C.  Walker  was  admitted 
a  defendant  before  the  justice,  without  any  objection  from 
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the  plaintiff,  and  filed  his  written  answer,  averring  that  he 
was,  and  now  is,  the  owner  of  the  lands  described  in  the 
complaint,  and  is  entitled  to  possession  thereof;  that  the 
defendant  Levacy  was  his  tenant,  occupying  the  lands  by 
a  lease  from  him  ;  and  that  the  plaintiff  had  no  title  to  the 
premises  described  in  the  complaint,  which  answer  was 
verified  by  affidavit.  At  this  stage  of  the  proceedings, 
the  justice,  deeming  that  the  title  to  the  land  was  put  in 
issue  by  the  plea  supported  by  affidavit,  without  further 
proceeding,  certified  the  cause  and  the  papers  to  the  circuit 
court.  In  the  circuit  court  Walker  tiled  a  counter-claim, 
setting  up  title  to  the  land  in  himself,  and  his  right  to  the 
possession  against  both  the  appellant  and  Levacy,  giving 
his  chain  of  title  in  detail  ^  and  afterwards  filed  an  amended 
counter-claim,  to  the  filing  of  which  no  objection  was 
made.  The  appellant  moved  to  remand  the  cause  to  the 
justice's  court,  which  motion  was  overruled,  and  excep- 
tions saved.  The  appellant  demurred  to  the  counter- 
claina  of  Walker,  on  the  ground  that  the  facts  stated 
therein  did  not  constitute  a  cause  of  action.  The  de- 
murrer was  overruled  and  exceptions  reserved.  Both 
parties  subsequently  amended  their  pleadings,  but  in  no 
manner  that  affected  their  rights,  as  either  of  them  could 
assert  his  title  under  the  pleadings  as  they  stood  before 
amendment.  2  R.  S.  1876,  p.  251,  sec.  595.  Appellant  an- 
swered the  counter-claim  of  Walker  by  a  general  denial. 
Trial  by  the  court,  with  a  request  to  state  the  facts  in 
writing,  and  the  conclusions  of  law  thereon. 

The  statement  of  facts  found  by  the  court  is  so  long 
that  it  is  impracticable  to  set  it  out  at  length,  and  so  much 
in  detail  that  it  is  unnecessary.  The  facts  which  control 
the  case  may  be  stated  as  follows : 

The  premises  in  controversy  were  originally  a  part  of 
the  lands  granted  by  the  United  States  to  the  Indiana  Uni- 
versity. The  first  tract  described  in  the  complaint  was 
entered  under  section  7  of  the  act  of  March  2d,  1859, 1  K, 


NOVEMBER  TERM,  1879.  865 


Bibbler  v.  Walker  ei  al. 


S.  1876,  p.  948,  by  Griffith  Wheeldon,  on  the  26th  day  of 
January,  1861,  to  whom  a  certificate  of  entry  was  prop- 
erly issued  by  the  county  auditor.  This  certificate  was 
assigned  by  Wheeldon  to  William  H.  Martin,  from  Martin 
to  James  R.  Rannels,  from  Rannels  to  Harvey  N.  Thomp- 
son. The  second  tract  of  land  described  in  the  complaint 
was  entered  by  William  H.  Martin,  on  the  20th  day  of 
November,  1862,  to  whom  a  certificate  of  purchase  was 
regularly  issued.  Martin  assigned  this  certificate  to  James 
R.  Rannels,  who  assigned  it  to  Harvey  N.  Thompson. 
Thompson,  who  thus  became  the  owner  by  assignment 
of  both  certificates,  which  included  all  the  lands  in  con- 
troversy, on  the  7th  day  of  September,  1868,  assigned 
both  certificates  to  William  E.  Bearss,  who  held  the  certif- 
icates until  February  9th,  1874.  Both  parties  derive  title 
indirectly  from  William  E.  Bearss,  the  appellant,  as  fol- 
lows: 

William  E.  Bearss,  on  the  9th  day  of  February,  1874, 
assigned  the  certificates  to  George  R.  Bearss,  to  whom,  upon 
said  certificates,  on  the  19th  day  of  February,  1874,  pat- 
ents were  issued  by  the  State  of  Indiana,  for  the  lands 
described  in  the  complaint,  which  patents  were  recorded 
on  the  24th  day  of  October,  1874.  George  R.  Bearss  and 
wife,  on  the  22d  day  of  October,  1874,  conveyed  said  land, 
to  the  appellant  by  a  deed  of  warranty,  which  was  duly 
recorded  November  2d,  1874,  and  by  which  the  appellant 
claims  title  to  the  land.  . 

The  appellee  Walker  derives  title  as  follows: 
William  E.  Bearss  and  his  wife,  on  the  28th  day  of  Au- 
gust, 1869,  while  he  was  owner  of  the  land  by  virtue  of  the 
certificates  assigned  to  him  by  Thompson,  mortgaged  the 
land  described  in  the  complaint  to  the  appellee  Walker,  to 
secure  the  payment  of  $1,051,  with  interest,  which  mort- 
gage was  recorded  in  Fulton  county  on  the  2d  day  of  Sep- 
tember, 1869.  Walker  commenced  proceedings  on  the 
mortgage  in  December,  1873.    At  the  October  term,  1874, 
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of  the  Fulton  Circuit  Court,  on  the  80th  day  of  Oc- 
tober, 1874,  he  obtained  a  judgment  for  the  amount 
secured  by  the  mortgage,  being  $1,601.72,  against  Wil- 
liam E.  Bearss,  and  a  decree  of  foreclosure  of  the  mort- 
gage against  said  Bearss  and  wife.  George  R.  Bearss  was 
a  party  defendant  to  this  suit.  By  virtue  of  this  judg- 
ment and  decree,  the  lands,  on  the  12th  of  December,  1874, 
were  sold  by  the  sheriff  of  Fulton  county,  arid  purchased 
at  the  sale  by  Walker,  the  said  appellee,  who  received  a 
certificate  of  purchase  from  the  sheriff,  upon  which  the 
sheriff^  after  the  expiration  of  one  year  from  the  sale,  duly 
executed  a  deed  to  Walker,  which  deed  was  recorded  in 
Fulton  county  on  the  8th  day  of  January,  1876,  and  by 
virtue  of  which  Walker  claims  title  to  the  lands  in  contro- 
versy. 

Upon  the  finding  of  these  facts,  the  court  stated  several 
conclusions  of  law  on  the  different  questions  arising 
in  the  case,  which  we  need  not  set  out  here,  as  we  think 
they  all  fell  within  the  final  conclusion,  numbered  10, 
which  is : 

"  That  the  defendant  Isaac  C.  Walker  is  the  owner 
of  the  lands  which  constitute  the  subject  of  this  action, 
and  is  entitled  to  possession  of  the  same,  and  that,  as 
to  him,  the  deed  to  the  plaintiff  is  of  no  a^wl." 

The  appellant  excepted  to  the  conclusions  of  law 
upon  the  finding,  and  also  moved  for  a  new  trial,  which 
motion  was  overruled,  and  exceptions  reserved.  Judg- 
ment for  Walker,  for  possession  of  the  land,  and  for  costs. 
Appeal. 

The  counsel  for  appellant  discuss  the  followng  ques- 
tions in  their  brief: 

1.  That  the  court  err^d  in  overruling  the  motion  to 
remand  the  cause  to  the  justice  of  the  peace. 

The  counsers  argument  is,  that  the  complaint  of  the 
appellant  against  Levacy,  without  any  written  answer 
having  been  filed  to  it  by  Levacy,  does  not  put  the  title 
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to  the  laud  in  issne  ;  that  Walker  was  wrongly  admitted  as 
defendant  thereto,  and  therefore  had  no  right  to  file  his 
answer  putting  the  title  to  the  land  in  issue,  as  between 
himself  as  one  party,  and  Levacy  and  the  appellant  as 
the  other  party,  and  thus  oust  the  jurisdiction  of  the 
justice. 

It  may  be  answered  to  this,  that  the  appellant  made  no 
objection  to  admitting  Walker  as  a  defendant  to  the  action ; 
and  we  can  not  see  anything  on  the  face  of  Walker's  an- 
swer, nor  anywhere  in  the  case,  to  show  us  that  he  was 
improperly  admitted ;  and,  by  Walker's  answer,  it  appears 
dearly  that  the  title  to  the  land  described  in  the  com- 
plaint was  "  put  in  issue  by  plea  supported  by  aflSidavit.'* 
It  follows,  that  the  court  did  not  err  in  refusing  to  re- 
mand the  case.     Wall  v.  Albertson^  18  Ind.  145. 

2.  That  the  court  erred  in  overruling  the  demurrer  to 
tiie  counter-claim  of  Walker. 

The  argument  made  in  support  of  this  point  is,  that 
Walker's  title  was  simply  an  equitable  one,  and  that  an 
equitable  title  will  not  support  an  action  in  ejectment. 

We  do  not  see  why  Walker's  title  was  not  sufficient  to 
maintain  his  possession.  It  is  true  that  the  title  of  Wil- 
liam E.  Bearss  to  the  lands^  when  he  made  the  mortgage 
to  Walker,  was  merely  equitable ;  but  an  equitable  inter- 
est in  lands  may  be  mortgaged.  West/all  v.  Stark,  24  Ind. 
877 ;  CalveH  v.  Landgraf,  84  Ind.  888. 

The  legal  title  passed  into  George  R.  Bearss  when  he 
received  the  patents  for  the  land,  but  his  legal  title  was 
subject  to  Walker's  mortgage.  William  conveyed  nothing 
more  to  George  than  his  equity  of  redemption  in  the  lands, 
against  Walker's  mortgage,  and  George  conveyed  nothing 
by  his  deed  to  the  appellant,  except  the  same  equity  of  re- 
demption. At  the  time  Walker  commenced  proceedings  to 
foreclose  the  mortgage,  the  legal  title  to  the  land  was  in 
George  R.  Bearss,  who  was  made  a  party  defendant  to  the 
proceedings,  and  the  appellant  had  constructive  notice, 
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if  not  actual,  of  the  pendency  of  the  sait.  Daring  the 
pendency  of  the  suit,  on  the  24th  day  of  October,  1874, 
George  conveyed  the  land  to  the  appellant.  The  decree 
foreclosing  the  equity  of  redemption  was  rendered  on 
the  30th  day  of  October,  1874.  This  decree  forecloses  the 
equity  of  redemption  against  George  R.  Bearss,  because 
he  was  a  party  to  the  suit ;  and,  as  the  appellant  had  con- 
strnctive  notice  of  the  pendency  of  the  suit,  and  took  his 
title  from  George  during  its  pendency,  he  can  stand  on  no 
stronger  ground  against  the  decree  than  George  himself 
could.  Thus,  it  seems  plain,  that  the  legal  title  being  in 
the  appellant  at  the  time  the  decree  was  rendered  foreclos- 
ing the  equity  of  redemption,  and  he  being  bound  by  the 
decree,  and  by  the  sale  of  the  land  under  the  decree  to 
Walker,  and  his  sherift''s  deed,  put  the  sufficient  title  in 
Walker.  All  the  title  of  the  appellant,  by  the  decree,  sale 
and  sheriff's  deed,  passed  to  Walker.  Muir  v.  Berkshire^ 
52  Ind.  149 ;  Emily  v.  Hardingy  58  Ind.  102 ;  McManmis 
V.  Smith,  58  Ind.  211 ;  Gilpin  v.  Wilson^  53  Ind.  443. 

But  it  is  urged  that  George  R.  Bearss  was  not  a  party  to 
the  suit  for  foreclosure.  We  think  he  was.  He  was  sum- 
moned, appeared,  and  demurred  to  the  complaint.  It  is 
true,  the  case  went  off  as  to  him  on  his  demurrer,  before 
the  final  decree  was  rendered,  because  the  court  held  that 
he  was  not  bound  to  Walker,  upon  another  ground, 
namely,  as  the  grantee  of  William  E.  Bearss;  but  he 
had  the  opportunity  to  defend  against  the  mortgage,  and 
to  redeem  the  land  from  its  lien  before  the  final  decree. 
He  did  neither,  and  must  be  held  as  bound  bv  the  record. 
Besides,  George  took  the  assignment  of  the  certificates  from 
William  during  the  pendency  of  the  suit,  and  therefore 
had  notice  of  it  as  a  lis  pendens. 

After  the  cause  was  certified  by  the  justice  to  the  circuit 
court,  that  court  was  not  limited  to  the  jurisdiction  of  the 
justice,  as  in  ordinary  appeals.  It  had  the  case  as  if  it  had 
been  originally  commenced  therein ;  and  it  was  not  neces- 
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sary  that  Walker  should  set  up  his  title  iu  his  counter- 
claim any  more  particularly  than  would  have  been  neces- 
sary in  a  complaint  to  obtain  possession  of  the  land,  under 
section  595  of  the  code.  That  the  counter-claim  fulfilled 
these  requisites  can  not  be  doubted.  In  our  opinion  it 
is  sufficient. 

3  The  appellant's  counsel  also  discuss  the  conclusions 
of  law  as  stated  by  the  court.  If  we  are  right  in  holding 
that  the  counter-claim  of  Walker  was  sufficient,  and  that 
he  had  a  sufficient  title  in  the  lands  to  entitle  him  to  pos- 
session, we  will  not  be  mistaken  in  holding  that  the  con- 
clusions of  law,  as  stated  by  the  court,  are  correct. 

4.  The  admission  of  certain  assignments  of  the  land 
certificates  as  evidence  at  the  trial  is  complained  of  as 
error  ;  but  these  questions  are  not  presented  by  the  record. 
They  could  be  presented  only  by  a  motion  for  a  new  trial 
in  which  they  were  assigned  as  causes.  Indeed,  in  this 
case  the  motion  for  a  new  trial  presents  no  question 
of  evidence  at  all.  The  causes  assigned  are  as  fol- 
lows . 

**  1.  Because  the  findings  of  the  court  are  contrary  to 
law ; 

"2.  That  the  conclusions  of  law  are  not  sustained  by  the 
findings  upon  the  facts  ; 

"3.  That  the  conclusions  of  law  are  contrary  to  the 
finding   upon  the  facts." 

As  these  causes  do  not  present  the  questions  of  evidence 
discussed,  we  can  not  decide  them. 

5.  It  is  also  claimed  on  behalf  of  the  appellant,  that  the 
court,  on  the  motion  made  by  appellant,  should  have* 
rendered  "judgment  for  the  plaintiff,  notwithstanding  the- 
finding  for  the  defendant,"  upon  the  ground  that  the  ap- 
pellant had  a  legal  and  sufficient  title  to  the  land,  and 
Walker  only  the  equitable  title.  As  we  have  held  that 
Walker  had  the  legal  title,  and  was  entitled  to  recover  thft-. 
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possession  of  the  land,  we  need  not  examine  this  question 
any  further.  Besides,  we  do  not  think  that  such  a  motion 
will  lie  upon  a  special  finding  of  facts  by  the  court,  which 
does  not  contemplate  a  general  verdict.  In  such  cases, 
**  the  court  shall  first  state  the  facts  in  writing  and  then 
the  conclusions  of  law  upon  them."  Perhaps,  if  the  court, 
in  stating  the  facts,  should  also  make  a  general  finding, 
the  latter  would  be  immaterial ;  but  we  do  not  decide 
this  point. 
The  judgment  is  affirmed,  at  the  costs  of  the  appellant. 

On  petition  for  a  rehearing. 

BiDDLE,  J. — No  questions  except  those  considered 
in  the  original  opinion  have  been  argued  on  the  petition 
for  a  rehearing,  but  they  have  been  more   fully  discussed 

1.  It  is  insisted,  that  William  E.  Bearss  had  no  mort- 
gageable interest  in  the  lands,  at  the  time  he  and  his  wife 
executed  the  mortgage  to  Walker;  that,  as  he  had  no 
leviable  interest  in  the  lands  at  the  time,  he  therefore  had 
no  mortgageable  interest  in  the  lands. 

But  it  does  not  follow,  because  William  E.  Bearss,  at 
the  time  the  mortgage  was  executed,  had  no  interest  in 
the  land  which  could  be  levied  upon  at  law,  that,  therefore, 
he  had  no  interest  therein  that  he  could  mortgage  in 
equity.  He  had  an  interest  which  he  could  sell  and  assign, 
and  what  can  be  sold  and  assigned  can  be  mortgaged. 
Besides,  whatever  we  might  decide  if  the  question  was 
one  of  first  impression,  we  are  constrained  by  the  authori- 
ties of  our  own  court,  cited  in  the  opinion,  to  hold  that 
an  equitable  interest  in  lands  can  be  mortgaged. 

2.  It  is  also  contended  that  the  appellant  was  not 
aftected  by  the  lis  pendens  at  the  time  he  purchased  the 
land.  We  think  he  was.  and  that  George  K.  Bearss,  his 
vendor,  and  William  E.  Bearss,  the  vendor  of  George,  were 
also  aftected  by  the  lis  pendens;  and,  being  so  affected, 
neither  vendee  in  the  line  of  title  could  take  any  more 
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interest  in  the  land  than  his  vendor  had  at  the  time  of  his 
conveyance.  Holding  that  William  E.  Bearss  had  an 
interest  in  the  land  which  he  could  mortgage,  after  he 
executed  the  mortgage  and  it  was  duly  recorded,  there 
could  he  no  suit  on  the  mortgage  aflfectingthe  land  in  rem, 
that  would  not  be  a  lis  pendens  to  all  the  world.  But  we 
do  not  think  the  case  turns  upon  the  question  of  Ivi 
pendens.  As  George  R.  Bearss  took  the  land  from  Wil- 
liam E.  Bearss  subject  to  the  mortgage,  so  the  appellant 
took  the  land  from  George  R.  Bearss  subject  to  the  mort- 
gage. Neither  George  R.  Bearss  nor  the  appellant  took 
any  thing  by  their  purchase,  except  the  equity  of  redemp- 
tion in  the  land ;  and,  if  Walker  had  not  commenced  his  suit 
until  atler  the  appellant  had  obtained  his  title  from  George 
R.  Bearss,  neither  George  R.  Bearss  nor  the  appellant  could 
have  resisted  Walker's  mortgage  on  any  more  advan- 
tageous grounds  than  William  E.  Bearss  could  have 
done,  in  the  first  instance.  Walker's  rights,  under 
his  mortgage,  could  not  be  affected  by  any  succession  of 
titles,  derived  originally  from  William  E.  Bearss,  after  the 
mortgage  was  executed  and  recorded.  The  rights  of  a 
mortgagee,  when  the  mortgage  is  duly  recorded,  can  not 
possibly  be  affected  by  a  sale  of  the  land  by  the  mort- 
gagor. See  the  lis  pendens  act.  Acts  1877,  Spec. 
Sess.,  p.  54. 

3.  It  is  further  urged  that  the  action  being  in  eject- 
ment, and  Walker  holding  nothing  more  than  the  equit- 
able title  which  William  E.  Bearss  conveyed  to  him  by 
the  mortgage,  he  therefore  could  not  maintain  an  action 
in  ejectment.  We  need  not  decide  that  Walker  held  the 
legal  title,  for  we  have  decided  at  the  present  term,  in  the 
case  of  Burt  v.  BowleSy  ante,  p.  1,  that  any  person,  under  sec- 
tion 592  of  the  code,  having  a  valid  subsisting  interest  in  real 
property,  whether  legal  or  equitable,  which  entitles  him  to 
the  possession  thereof,  may  recover  the  same  in  an  action 
of  ejectment.    At  all  events,  after  the  foreclosure  of  the 
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mortgage,  and  the  sale  of  the  land  to  Walker,  all  the  title 
either  Uie  Bearsses  or  the  appellant  ever  had  in  the 
land  was  extinguished. 

Upon  full  consideration,  we  overrule  the   motion    for  a 
rehearing. 


Gilbert  i\  Vachon  bt  al. 

Sunday. — Protnissory  Note  Executed  by  Surety  on  Sunday  and  Delivered  by 
Principal  on  Week  Day. — In  an  action  on  a  promissory  note,  wherein  one 
maker  pleaded  suretyship  and  that  he  ha^  executed  the  note  on  Sunday, 
the  plaintiff  replied  that  the  note  had  been  delivered  to  him  by  the  prin- 
cipal on  a  day  other  than  Sunday,  with  the  assurance  that  it  was  binding 
on  both  makers  ;  and  that,  relying  on  such  representation,  and  not  know- 
ing when  it  had  been  executed,  he  bad  then  and  there  accepted  the  note, 
in  good  faith,  and  delivered  to  the  principal  the  property  for  which  it  was 
executed. 

Held  insufficient,  on  demurrer. 

Prom  the  Wells  Circuit  Court. 

J.  S.  Dailey  and  L.  Mock,  for  appellant. 

NiBLACK,  J. — This  was  a  suit  by  Joseph  Gilbert  against 
John  Vachon  and  Thomas  Vachon,  on  a  promissory 
note.  John  Vachon  made  default.  Thomas  Vachon  an- 
swered : 

1.  In  general  denial ; 

2.  Admitting  the  execution  of  the  note,  but  averring 
that  it  was  signed  and  delivered  by  him  on  the  first  day  of 
the  week  commonly  called  Sunday,  he  being  a  person  who 
then  and  there  conscientiously  observes  the  first  day  of  the 
week  as  Sunday. 

The  plaintiff*  replied  : 

1.  In  denial; 

2.  That  he  was  not  informed  when  the  note  was  signed 
by  said  Thomas  Vachon,  who  was  only  surety  on  the  note ; 
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that  the  note  was  ^iven  for  a  horse  sold  to  his  codefend- 
ant,  John  Vachou,  which  was  sold  on  Saturfay ;  that  the 
note  as  sued  on  was  delivered  to  the  plaintift*,  on  the  fol- 
lowing Monday,  by  the  said  John  Vachon,  who  represented 
to  the  plaintiiFthat  said  note  was  all  right  and  binding  on 
both  the  makers  thereof;  that  the  plaintiff  received  said 
note  in  good  faith  and  for  value  and  without  any  knowl- 
edge that  such  note  was  executed  on  Sunday. 

A  demurrer  was  sustained  to  the  second  i^aragraph  of  the 
reply.  The  cause  was  tried  by  the  court,  and  at  the  request  of 
the  plaintift'  the  court  made  a  special  finding  of  the  facts, 
which  was  substantially  as  follows: 

1st.  The  note  in  suit  was  executed  by  the  defendant 
John  Vachon,  October  28th,  1876,  for  a  valuable  considera- 
tion, to  wit,  a  horse,  wagon  and  harness,  and  was  de- 
livered to  the  plaintiff  on  Monday,  October  30th,  1876, 
at  which  time  he  took  possession  of  the  property  bid 
off  by  him  at  a  sale  on  the  previous  Saturday. 

2d.  The  defendant  Thomas  Vachon,  at  the  request  of 
his  codefendant,  John,  executed  the  note,  on  his  part,  as 
surety  for  John,  on  Sunday,  October  29th,  1876,  leaving  it 
in  the  possession  of  his  said  codefendant,  John;  that  the 
note  was  executed  by  Thomas  in  the  highway,  in  Allen 
county,  in  this  State ;  that,  on  the  next  day,  Monday, 
October  30th,  John,  without  the  further  knowledge  of 
or  authority  from  Thomas,  delivered  the  note  to  the 
pa^-ee,  Gilbert,  representing  to  Gilbert  that  the  note  was 
executed  on  that  dav,  and  that  Thomas  never  notified  or 
informed  Gilbert  that  the  note  was  executed  by  him  on 
Sunday. 

3d.  That  said  note  and  the  execution  thereof  were 
not  a  work  of  necessity  or  of  charity,  and  that  the  de- 
fendant Thomas  was  not  a  person  who  conscientiously 
observes  the  seventh  day  of  the  week  as  the  Sabbath  daj'. 

The  conclusion  of  law  at  which  the  court  arrived  upon 
the  facts  thus   found   was,   that  the   contract  of  surety- 
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ship  entered  into  by  the  defendant  Thomas  Vachon,  was 
»n  illegal  contract,  and  one  which  could  not  be  enforced. 

Judgment  was  thereupon  rendered  against  the  defend- 
ant John,  upon  the  note  sued  on,  and  in  favor  of  the 
defendant  Thommn,  for  his  costs. 

Errora  are  assigned  upon  the  sustaining  of  the  demurrer 
to  the  second  paragraph  of  the  reply,  and  upon  the  conclu- 
sion of  law  arrived  at  by  the  court. 

It  is  a  well  settled  general  rule  of  law  in  this  State, 
that  contracts  entered  into  on  Sunday  are  void.  Daois  ▼, 
Barger,  57  Ind.  54 ;  Pate  v.  Wright,  80  Ind.  476. 

This  rule  has  been  held  to  apply  to  the  execution  of 
promissory  notes  and  other  similar  instruments.  Catlett  v. 
The  Trustees  of  the  M.  E.  Church  of  Sweetser  Station^  62  Ind. 
865  ;  Love  v.   Wells,  25  Ind.  508. 

The  second  paragraph  of  the  reply  did  not  aver  that 
Thomas  Vachon  either  made  or  authorized  any  of  the 
representations  concerning  the  note  set  up  in  that  para- 
graph ;  nor  did  it  contain  any  other  matter  estopping  him 
from  showing  that  he  executed  the  note  on  Sunday.  That 
paragraph  was,  therefore,  clearly  bad  on  demurrer. 

In  the  conclusion  of  law  at  which  it  arrived,  the  court 
was  fully  sustained  by  the  case  of  Davis  v.  Barger,  supra; 
and,  upon  the  authority  of  that  case,  the  judgment  in 
this  case  will  have  to  be  affirmed.  Carver  v.  The  StatCy 
antey  p.  61. 

Some  instruments  in  writing  may  be  executed  in  this 
State  on  Sunday,  but  promissory  notes  do  not  belong  to 
that  class  of  instruments.  1  Story  Cont.,  sec.  754;  The 
State  V.  Douglass,  post,  p,  544. 

The  general  rule  that  contracts  entered  into  on  Sunday 
are  void  is  a  harsh  one,  as -applicable  to  cases  like  the  one 
before  us  ;  but  we  do  not  feel  at  liberty  to  disturb  a  rule  so 
well  established. 

The  judgment  is  affirmed,  with  costs. 
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ANAPOLIS.  Jl^  ^ 

I  ^  mi 
Constitutional  Law. — Exemption  from  Taxation, — Charitable  Purjxises  4Ao  fisif- 

—The  eighth  clause  of  section  7  of  the  act  of  December  21st,  1872,  Acta/jS  ^^ 
1872,  p.  57,  **to  provide  for  a  uniform  assessment  of  property,"  etc ,  ex- 
<unpts  from  taxation,  **  The  property  to  the  amount  of  five  hundred  dol- 
lars, of  a  widow  or  unmarried  female,  or  of  any  female  minor  whose  father 
is  deceased,  if  her  whole  estate  real  and  personal  not  otherwise  exempted 
from  taxation  does  not  exceed  in  value  the  sum  of  one  thousand  dollars.*' 

Heldf  that  said  eighth  clause  of  section  7  of  said  act  is  unconstitutional  and 
void. 

Held,  also,  that  such  exemption  is  not  for  <*  charitable  purposes/'  within  the 
meaning  of  section  1  of  article  10  of  the  constitution  of  this  State. 

From  the  Marion  Superior  Court. 

H.  Dailey  and  \V.  N.  Pickerilly  for  appellants. 
J.  A.  Heniyy  for  appellee. 

BiDDLB,  J. — Affidavit  and  motion  for  a  writ  of  mandate 
against  the  City  of  Indianapolis,  to  compel  the  city  to 
refund  certain  taxes  alleged  to  have  been  wrongfully 
collected  from  the  relators.  The  affidavit  states  that 
Maria  L.  Tieman  is  the  widow  of  Henry  F.  C.  Tieman, 
deceased;  that  Maria  H.  Tieman  and  Catharine  S.  Tie- 
man  are  the  sole  heirs  and  unmarried  daughters  of  Henry 
F.  C.  Tieman  ;  that,  at  the  death  of  said  husband  and 
father,  certain  real  estate  descended  to  the  relators,  one- 
third  to  Maria  L.  Tieman  as  widow,  and  one-third  to  each 
of  the  said  heirs,  being  unmarried  daughters;  that  for  the 
years  1874, 1875, 1876,  and  1877,  they  paid  certain  taxes 
to  the  said  City  of  Indianapolis,  which  said  city  had 
assessed  against  said  real  estate,  amounting  to  (57.62, 
which  they  allege  was  wrongfully  collected,  and  that  they 
have  no  other  property.  Prajter  that  a  writ  of  mandate 
may  issue  in  the  alternative  against  the  city,  commanding 
said  citv  to  refund  the  said  tax  to  the  relators,  or  show  cause 
against  the  motion. 

The  writ  is  moved  for  under  section  7  of  the  act  of 
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December  21st,   1872,  Acts  1872,  p.  57,  which  enacts  that 
'*  The  followhig  property  shall  be  exempt  from  taxation : 

^''Eighth,  The  property  to  the  amount  of  five  hundred 
dollars,  of  a  widow  or  unmarried  female,  or  of  any  female 
minor  whose  father  is  deceased,  if  her  whole  estate  real 
and  personal  not  otherwise  exempted  from  taxation  does 
not  exceed  in  value  the  sum  of  one  thousand  dollars/* 

An  alternate  writ  of  mandate  was  issued,  upon  the 
return  of  which  the  city  demurred  to  the  writ  and  affidavit 
for  the  want  of  facts.  The  demurrer  was  sustained. 
Judgment  for  the  city. 

On  ap{)eal  to  the  general  term,  the  judgment  was 
affirmed.     Appeal  to  this  court. 

The  appellants  insist  that  the  facts  averred  in  the  affi- 
davit bring  the  case  within  the  clause  cited,  and  that  the 
writ  of  nmndato  is  the  proper  remedy.  We  do  not  now 
nicely  examine  these  questions,  as  there  is  a  question  under- 
lying the  controversy  which  must  first  be  settled. 

Had  the  General  Assembly  of  the  State  of  Indiana  the 
constitutional  power  to  enact  the  eighth  clause  of  section 
7  as  ai)ove  quoted? 

The  constitution  declares,  that  "The  General  Assemblv 
shall  provide  by  law  for  a  uniform  and  equal  rate  of  assess- 
ment and  taxation  ;  and  shall  prescribe  such  regulations  as 
shall  secure  a  just  valuation  for  taxation  of  all  propertj^ 
both  real  and  personal,  excepting  such  only  for  municipal, 
educational,  literary,  scientific,  religious,  or  charitable  pur- 
poses, as  may  be  specially  exempted  by  law."  Art.  10, 
sec.  1. 

If  the  exemption  from  taxation  claimed  in  this  case  can 
be  upheld,  it  must  be  under  the  head  of  "charitable  pur- 
poses." A  charity,  or  charitable  use.  or  charitable  pur- 
pose, means,  in  law,  a  public  charity,  use  or  purpose,  which 
affects  the  public  alike,  withcxut  reference  to  an  individual, 
class,  or  any  particular  domestic  relation.     A  private  char- 
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ity,  dispensed  by  an  individual,  out  of  his  own  means,  the 
law  will  not  restrain ;  but  a  private  charity,  dispensed  by 
the  State,  at  the  expense  of  her  citizens,  can  not  be  up- 
held. It  must  be  public,  benefiting  all  alike,  without  refer- 
ence to  individuals  or  classes,  as  such.  It  is  the  character 
of  the  property,  its  use  or  purpose,  and  not  the  character 
or  class  of  its  owner,  that  may  exempt  it  from  taxation. 
Among  the  examples  which  may  be  given  of  property 
used  for  *' charitable  purposes,"  under  the  constitution, 
may  be  mentioned  the  Asylum  for  the  Blind,  the  Institu- 
tion for  the  Deaf  and  Dumb,  the  Hospital  for  the  Insane, 
asylums  for  the  poor,  and  various  minor  institutions,  which 
enure  to  the  benefit  of  the  public,  to  all,  not  to  particular 
individuals  or  to  classes  of  individuals.  To  tax  the  prop- 
erty belonging  to  these  great  leading  institutions  would,  for 
instance,  be  the  same  as  if  the  State  taxed  herself, — figu- 
ratively speaking,  paying  out  her  revenue  with  one  hand 
and  taking  it  in  with  the  other.  The  property,  therefore, 
used  for  such  purposes,  may  be,  by  law,  exempted  from  taxa- 
tion. But,  in  the  case  before  us,  the  Legislature  proposes 
to  exempt  certain  property  from  taxation,  not  on  account 
of  the  use  or  purpose  to  which  the  property  is  devoted, 
but  because  the  owner  of  the  property  belongs  to  a  par- 
ticular class  of  persons,  distinguished  by  sex  and  do- 
mestic relation,  namely,  a  widow,  an  unmarried  female,  or 
a  female  minor  whose  father  is  deceased.  It  is  not  con- 
tended that  the  property  they  own  is  used  for  a  "  charita- 
ble purpose,"  but  is  owned  and  enjoyed  privately.  The 
public  have  no  interest  in  it  whatever,  except  that  general 
interest  which  it  has  in  the  rights  of  all  its  citizens.  The 
constitution  contemplates  the  character  and  purpose  of  the 
property  that  may  be  exempted  from  taxation,  not  the  char- 
acter and  purpose  of  the  owner  of  the  property.  If  the  Leg- 
islature can  exempt  the  property  of  widows,  unmarried 
females,  and  female  minors  without  fathers,  from  taxation, 
they  can  also  exempt  the  property  of  widowers,  unmarried 


378  SUPREME  COIHIT  OF  INDIANA. 

4 

The  State,  ex  rel.  Tieman  et  al^  v.  The  City  of  Indianapolis. 


males,  and  male  minors  who  have  no  father.  By  the  same 
principle,  we  do  not  see  why  they  might  not  exempt  tlie 
property  of  students,  apprentices,  milliners,  mantna-mak- 
ers,  or  any  other  worthy  individuals  or  classes,  which 
might  be  supposed  less  able  to  bear  their  proportionate 
burdens  necessary  to  the  State's  existence,  than  the  more 
stalwart  and  wealthy.  It  is  the  use  of  the  property  for 
the  public  benefit  which  will  authorize  its  exemption  from 
taxation  by  law.  To  exempt  by  law  private  property,  owned 
by  a  private  person  and  used  for  a  private  purpose,  on 
account  of  the  sex  or  domestic  relation  of  the  owner,  is  a 
violation  of  the  constitutional  principle,  that  taxation 
shall  be  uniform  and  equal  on  all  property,  both  real  and 
personal.  The  common  burden  of  taxation  should  be  reg- 
ulated by  a  fixed  general  rule,  apportioned  and  sustained 
by  a  uniform  ratio  of  equality.  Exemption  from  taxation 
should  be  based  only  on  a  well  grounded  public  policy,  by 
which  all  share  in  the  benefits.  In  speaking  of  invidious 
exemption.  Judge  Cooley  says :  "  It  is  difficult  to  conceive 
of  an  exemption  law  which*  selects  single  individuals  or 
corporations,  or  single  articles  of  property,  and  taking  them 
out  of  the  class  to  which  they  belong,  makes  them  the  sub- 
ject of  capricious  legislative  favor.  Such  favoritism  could 
make  no  pretence  to  equality ;  it  would  lack  the  semblance 
of  legitimate  tax  legislation."  Cooley  Taxation,  153.  Upon 
the  same  principle,  extra  burdens  can  not  be  laid  upon 
individuals  or  classes,  by  taxing  their  property  above  the 
uniform  rate,  as  against  foreigners,  difterent  races  or  color. 
A  law  discriminating  against  the  Chinese,  in  taxation,  has 
been  declared  unconstitutional  by  the  courts  of  California. 
Lin  Sing  v.  Washburn  ^  20  Cal.  534. 

We  have  found  no  case  in  point  with  the  one  before 
us.  "We  think  there  are  none  wherein  the  favor  of  exemp- 
tion from  taxation  of  property  was  ever  granted  to  an 
individual  on  account  of  sex  or  domestic  relation;  but 
the  following  text-books  discuss  the  question  exhaustively, 
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and  the  followiug  authorities  apply  and  maintain  the 
constitutional  principle  with  great  uniformity :  Bouvier 
Diet.,  tit.  Charitable  Uses;  Abbott  Diet.,  tit.  Charitable 
Uses ;  Burroughs  Taxation,  132, 136 ;  Hilliard  Taxation,  71, 
106 ;  Cooley  Taxation ,  124-174 ;  Banna  v.  The  Board  of  Com- 
m'rs  of  Allen  Co.,  8  Blackf.  352 ;  Orr  v.  Baker  4  Ind.  86; 
The  Common  Council  of  Indianapolis  v.  McLean,  8  Ind.  328; 
The  City  of  Lafayette  v.  Jenners,  10  Ind.  70 ;  The  City  of 
MadisoJi  v.  Fitch,  18  Ind.  33 ;  Lima  Township  v.  JenkSj 
20  Ind.  301;  Trustees  of  the  Methodist  Episcopal  Church 
V.  Ellis,  38  Ind.  3;  O'Neal  v.  The  Virginia  and  Mary- 
land Bridge  Company,  18  Md.  1;  Staie,  etc.^  v, 
Parker,  3  Vroom,  426;  DuracKs  Appeal,  62  Pa.  State, 
491 ;  Slaughter  v.  The  CommontpeaUh^  18  Qrat.  767 ; 
Fletcher  v.  Oliver,  25  Ark.  289 ;  Franklin  Ins.  Co.  v. 
The  State,  6  W.  Va.  349;  O'Kane  v.  Treai,  25  111.  458; 
Franklin  v.  Armfield,  2  Sneed,  305. 

Upon  principle,  and  according  to  the  authorities,  it  is 
our  plain  duty  to  hold  that  the  eighth  clause  of  sec.  7  of  the 
act  of  December  2l8t,  1872,  "  to  provide  for  a  uniform  as- 
sessment of  property,  and  for  the  collection  and  return  of 
taxes  thereon,"  is  unconstitutional  and  void. 

Having  thus  decided  the  main  question  in  the  case,  the 
other  questions  have  become  immaterial. 

The  judgment  is  affirmed,  at  the  costs  of  the  relators. 

Petition  for  a  rehearing  overruled. 


^'^^^ 


Teal  et  'al.  v.  Hinghmak  et  al. 

MoBTQAQ^,-- Foreclosure  of, — Merger. — Redemption, —  VaeaUon  of  SherifTa 
Sale, — Pleading, — In  this  action  the  complaint  alleged,  in  substance,  that 
in  1871  the  defendant  A.  executed  to  one  B.  a  mortgage  on  certain  real 
estate,  to  secure  a  promissory  note  given  for  the  purchase-money  of  said 
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real  estate  ;  that  the  plaintiffs  were  the  owners  of  said  note  by  endorse- 
ment, etc.;  that  in  1875  the  plaintiffs  broinrht  suit  against  A.,  as  sole  de« 
fendant,  to  forecloi^e  said  mortgage  ar.d  eolleet  the  note  ;  that  they  ob- 
tained judgment  on  said  note,  for  more  than  eight  hundred  dollars,  and 
also  a  decree  of  foreclosure  ;  that  on  February  25th,  187G,  said  real  estate 
was  duly  sold  by  the  sheriff  to  one  of  the  plaintiffs  for  twenty-five  dollars 
and  a  certificate  of  sale  was  executed  by  the  sheriff  to  said  plaintiff;  that 
afterward  C,  a  junior  incumbrancer,  deposited  with  the  clerk  of  the 
proper  court  the  amount  of  said  bid,  with  ten  per  cent,  thereon,  thei-eby 
sati.-fying  said  judgment  to  that  extent  ;  that  the  residue  of  said  judgment 
was  unpaid  and  a  prior  lien  on  said  real  estate  ;  that  certain  other  defend- 
ants, naming  them,  were  junior  incumbrancers.  Prayer,  that  the  judg- 
ment theretofore  rendered  on  said  mortgage  be  decreed  a  lien  on  said  real 
estate  prior  to  the  liens  of  said  defendants,  that  they  be  required  to  litigate 
their  rights  and  be  limited  by  these  proceedings  in  the  equity  of  redemp- 
tion to  the  statutory  period,  and  that  taid  real  estate  be  declared  subject 
to  said  balance  of  said  judgment,  and  be  sold  to  satisfy  the  same,  and  that 
the  original  judgment  and  decree  be  merged  in  these  proceedings. 

Hddy  that  ihe  complaint  is  sufiUcient. 

Heldy  also,  that  the  mortgHge  was  not  so  merged  in  said  judgment  of  foreclo- 
sure, as  to  defeat  the  lien  thereof. 

Held,  also,  the  mortgaged  prenoises  having  been  duly  redeemed  according 
to  law,  from  the  sheriff's  sale  thereof,  that  such  sale  was  vacated  and  set 
aside  ;  and  thereafter  both  the  mortgage  and  the  judgment  of  fore- 
closure, so  far  as  the  mortgaged  premises  were  concerned,  stood  as  if  no 
sale  by  the  sheriff  had  been  made. 

From  the  Hancock  Circuit  (^lourt. 

C.  (t.  OffulU  W.  H,  Martin,  J.  L.  Mason,  W.  R.  Hough, 
jR.  A,  Riley  and  W.  S.  Denton^  for  appellants. 
J.  A,  New  and  C,  E.  Barntt,  for  appellees. 

IIowK,  C.  J. — This  was  a  snit  by  the  appellees,  against 
the  ai)pollants,  in  a  complaint  of  a  single  paragraph, 
wherein  the  appellees  alleged,  in  substance,  that  on  the 
1st  day  of  September,  1871,  the  appellant  William  A. 
Teal  executed  to  one  William  C.  Burdett  a  certain 
mortgage,  a  copy  of  which  was  filed  with  and  made 
part  of  said  complaint,  thereby  conveying  to  said  Bur- 
dett the   real   estate    in    Hancock   county,    Indiana,  de- 
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scribed  as  "  a  north  middle  division  of  the  west  half  of 
the  south-west  quarter  of  section  32,  in  township  16  north, 
of  range  7  west,"  and  particularly  describing  the  same  by 
metes  and  bounds,  to  secure  the  payment  of  three  prom- 
issory notes,  of  even  date  with  said  mortgage,  each  for 
the  sum  of  five  hundred  and  thirty-five  dollars,  two  of 
which  notes  had  been  paid  off  and  satisfied,  and  the  otlier 
note,  payable  forty  months  after  date,  was  still  due  and 
unpaid,  bearing  interest  at  the  rate  of  eight  per  cent., 
payable  annually,  and  providing  for  attorney's  fees  if  suit  be 
instituted  thereon  ;  that  the  said  note  was  given  for  the  pur- 
chase-money of  said  real  estate,  and  the  said  mortg&ge  was 
also  executed  to  secure  the  payment  of  the  purchase-money 
of  said  real  estate ;  that  afterward^  on  the  25th  day  of  Au- 
gust, 1875,  the  appellees  commenced  a  suit  in  the  Ilau- 
cock  Circuit  Court,  against  the  appellant  William  A. 
Teal,  as  sole  defendant,  to  foreclose  the  said  .mortgage 
ftud  collect  the  amount  due  on  the  said  note,  payable 
forty  months  after  its  date,  then  amounting  to  about  the 
sum  of  eight  hundred  dollars ;  and  that,  in  said  suit,  the 
appellees  afterward  obtained  a  judgment  by  default 
against  the  said  Teal,  on  said  note,  for  eight  hundred  and 
one  dollars  and  seventeen  cents,  and  for  the  foreclosure 
of  the  said  mortgage  against  said  William  A.  Teal  only. 
Copies  of  the  complaint  and  judgment,  in  said  suit, 
were  filed  with  and  made  parts  of  the  complaint  in  this 
action. 

The  appellees  further  said,  that  on  the  25th  day  of 
January,  1876,  a  copy  of  said  judgment  and  decree  in 
said  suit  was  issued  to  the  sheriff*  of  Hancock  county, 
who,  on  said  decree,  advertised  said  real  estate  for  sale  on 
the  25th  day  of  February,  1876,  and  on  said  day  the 
said  real  estate  was  offered  for  sale  and  sold  to  the  appellee , 
Theresa  J.  Hinchman,  for  the  sum  of  twenty-five  dollars, 
which  the  appellees  had    paid,    as    appeared    from  the 
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8herift''8   retura  endorsed   on   said   writ,  and   said    sher- 
ift'  executed    to    her    a    certificate    of   such    sale ;    that 
afterward  the  appellant  Alfred  E.  Teal,  as  a  junior  en- 
cumbrancer,   deposited    with    the    clerk    of    said    court 
the  amount  of  the  bid  of  said  Theresa  J.  Hinchman,  and 
ten  per  cent,  thereon,  thereby  satisfying  said  judgment  to 
the  extent  of  tWenty-five  dollars  ;  that  the  residue  of  said 
judgment  and  the  interest  thereon,  amounting  to  about 
nine  hundred  dollars,  are  justly  due  and  unpaid,  and  a  lien, 
prior  to  the  liens  of  any  and  all  the  appellants,  on  said 
real  estate ;  that  the  appellant  William  A.  Teal,  on  the 
12th   day  of  February,  1877,  executed  to  the   appellant 
Alfred  E.  Teal  a  promissory  note  for  one  thousand  dollars, 
and  a  mortgage  to  secure  the  payment  of  said  note,  on  the 
same  real  estate  described  in  the  mortgage  sued  on  by  the 
appellees,  but  the  lien  of  said  mortgage  to  said  Alfred  E. 
Teal  is  junior  to  the  lien  of  the  mortgage  owned  and  held 
by  the  appellees ;  that  the  appellees  derived  their  title  to 
the  note  sued  on  by  them  by  an  assignment  thereof  from 
Zerelda   Swope,  to  whom   it  had   been   assigned  by  said 
William    C.   Burdett,    each    of   which    assignments  was 
made  by  the  endorsement  of  the   name  of  the  assignor 
on  the  back  of  said  not«;  that  the  said  mortgage,  within 
ninety  days  after  its  execution,  was  duly  recorded  in  the 
recorder's  office  of  said  Hancock   county ;  that  the  appel- 
lant Sarah  A.  Derry  was  the  owner  of  a  certain  portion  of 
said  real  estate,  by  purchase  from  said  William  A.  Teal 
subsequently   to    the   execution   of   said   mortgage,   and, 
claiming  to  be  the  owner  thereof,  she  is  a  junior  encum- 
brancer of  said  real  estate,  and  that  the  other  appellants, 
naming  them,  were  each  claiming  by  purchase,  subsequent 
to  the  execution  of  said  mortgage,  of  divers  portions  of 
said  real  estate,  and  each  claimed  to  have  an  interest  in 
the  subject-matter  of  this  suit,  and  each  was  a  junior  en- 
cumbrancer to  the  appellees'  lien,  under  the  mortgage  in 
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suit  on  the  real  estate  therein  described,  and  each  of  them 
was  therefore  made  a  defendant  to  this  action. 

The  appellees  further  alleged  that,  long  after  the  exe- 
cution and  record  of  said  mortgage,  one  James  Simpson, 
claiming  to  be  the  owner  of  that  part  of  the  real  estate 
described  in  the  appellees'  mortgage,  since  known  as 
"  Teal's  Reserve,"  mortgaged  the  same  to  the  State  of  In- 
diana, for  the  use  of  its  common  school  fund,  to  secure  the 
payment  of  four  hundred  dollars,  which  mortgage  was  un- 
paid and  unsatisfied,  and  was  ajunior  lien  on  said  real 
estate  to  the  appellees'  lien  under  their  mortgage,  "  and 
the  State  is  also  made  defendant,  to  limit  the  equity  of 
redemption."  Wherefore  the  appellees  asked  that  the  court 
decree  the  said  judgment,  theretofore  rendered  on  said 
mortgage  against  the  appellant  William  A.  Teal,  to  be  a 
prior  lien  on  said  real  estate  to  any  and  all  the  liens  and 
interests  of  the  other  appellants,  and  that  the  appellants 
should  be  required  to  litigate  their  rights  and  interests  in 
this  action ;  that  they  be  limited  by  these  proceedings,  in 
the  equity  of  redemption  of  said  real  estate,  to  the  statu- 
tory period,  and  bound  by  the  decree  herein ;  and  that  said 
real  estate  be  declared  subject  to  said  balance  of  the  ap- 
pellees'judgment,  and  be  sold  to  satisfy  said  judgment, 
and  that  the  original  judgment  and  decree  be  merged  in 
these  proceedings,  and  for  all  proper  relief. 

To  this  complaint  the  appellants  William  A.  Teal,  Al- 
fred E.  Teal  and  the  State  of  Indiana,  each  demurred  sepa- 
rately for  divers  grounds  of  objection,  and  all  the  other  ap- 
pellants jointly  demurred  for  the  want  of  sufficient  facts ; 
which  demurrers  were  each  and  all  overruled  by  the  court, 
and  to  these  rulings  the  appellants  severally  excepted.  All 
the  appellants  jointly  answered  the  complaint  by  a  general 
denial  thereof. 

Afterward,  when  the  cause  was  called  for  trial,  each  and 
all  of  the  appellants  failed  to  appear,  and,  though  "  three 
times  loudly  called,"  wholly  made  default.    The  cause  was 
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tried  by  the  court,  and  a  finding  was  made  for  the  appel- 
lees, and  a  judgment  and  order  of  sale  were  made  and  ren- 
dered accordingly,  substantially  as  prayed  for  in  appsUecs* 
complaint. 

The  following  alleged  errors  have  been  assigned  by  the 
appellants  jointly  in  this  court: 

1.  That  the  circuit  court  erred  in  overruling  each  ot  the 
separate  demurrers  to  the  appellees'  complaint;  and, 

2.  That  the  court  erred  in  its  judgment  and  order  of 
sale,  made  and  rendered  in  this  cause,  the  same  not  being 
authorized  nor  warranted  by  the  allegations  of  the  com- 
plaint. 

It  is  claimed  by  the  appellants'  counsel,  as  we  understand 
their  argument,  that  the  appellees'  complaint  was  insuffi- 
cient, because  it  was  not  alleged  therein  that  the  appellants, 
other  than  said  William  A.  Teal,  had  purchased  their  re- 
sj>octive  parts  or  portions  of  the  mortgaged  premises 
subsequent  to  the  foreclosure  of  the  mortgage  against  said 
Teal  only,  and  the  judgment  over  against  him,  mentioned 
in  said  complaint.  We  fail  to  see  the  force  of  this  objec- 
tion to  the  complaint.  Indeed,  it  seems  to  us  that  it  the 
appellants,  other  than  said  Teal,  had  in  fact  purchased 
their  respective  parts  of  said  mortgaged  property  after  the 
rendition  of  such  judgment  of  foreclosure  and  of  such 
judgment  over,  there  would  have  been  no  necessity  what- 
ever for  the  present  suit,  and  it  would  hardly  have  been 
brought.  It  was  alleged  by  the  appellees,  in  their  com- 
plaint in  this  case,  that  all  the  appellants,  except  said 
William  A.  Teal,  had  acquired  their  respective  interests  in 
the  mortgaged  premises  after  the  execution  and  record  of 
said  mortsrajre,  and  owned  and  held  such  interests  at  the 
time  of  the  foreclosure  of  the  mortgage  against  said  Teal 
as  sole  defendant.  From  some  cause,  not  clearly  apparent 
in  the  record  of  the  action,  the  appellants,  other  than  said 
Teal,  were  not  made  parties  to  the  original  foreclosure  suit ; 
and  therefore  neither  they  nor  their  respective  interests  in 
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the  mortgaged  property  were  in  any  manner  bound  by  the 
judgment  therein  rendered.  It  is  certain,  we  think,  that 
the  mortgage  was  not  merged  in  said  judgment  of  fore- 
closure, in  any  such  sense  as  would  defeat  the  lien  of  the 
mortgage ;  for  the  mortgage  is  a  security  of  greater  dignity 
than  the  judgment,  at  least  in  this,  that  the  lien  of  the 
mortgage  will  continue  in  force,  if  not  satisfied,  for  a  period 
of  twenty  years,  while  the  lien  of  the  judgment  is  a  creat- 
ure of  the  statute,  and  will  cease  by  limitation,  at  the  ex- 
piration of  ten  years.  Lapping  v.  Duffy,  47  Ind.  51 ;  God- 
dard  v.  Renner,  57  Ind.  532 ;  Cauthorn  v.  The  Indianapo- 
lis, etc.,  R.  R.  Co.,  58  Ind.  14. 

It  is  insisted,  however,  that,  by  reason  of  the  sale  by  the 
sheriff"  of  the  mortgaged  property,  under  the  said  judg- 
ment of  foreclosure. "  the  mort^aore  and  the  decree  thereon 
became /undW5  oj^cfo,  and  the  appellees,  if  the  mortgaged 
premises  did  not  sell  for  enough  to  satisfy  said  judgment 
ill  full,  would  be  compelled  to  look  to  the  lien  of  the  judg- 
ment over  for  the   residue   thereof."     If  the   mortgaged 
property  had  not  been  redeemed  from  the  sherift^'s  sale 
thereof,  under  said  judgment  of  foreclosure,  in  the  manner 
and  within  the  time   allowed  by  the  statute,   and  if,  ac- 
cordingly, by  reason  of  such  non-redemption,  such  sheriff's 
sale  had  been  fully  confirmed  and  consummated  according 
to  law,  by  the  execution  and  delivery  to  the  purchaser  of 
a  proper  sheriff^'a  deed  of  such  mortgaged  property,  then 
it  would  seem  to  us  that  the   mortgaged   premises  had» 
thereby  become  divested  and  entirely  freed  from  the  lieni 
of  the  Ynortgage  and  of  the  judgment  of  foreclosure.     But 
it  was   alleged   by  the   appellees,  in  their   complaint,  and^ 
conceded  to  be  true  by  the  appellants'  demurrers,  that  the- 
mortgaged  premises  were  duly  redeemed,  according  to  law^, 
from  the  said  sheriff 's  sale  thereof,  before  the  commence- 
ment of  this  suit.  The  effect  of  such  redemption  was  to  va-- 
cate  and  set  aside  the  said  sheriff's  sale  of  the  moctgageda 
Vol.  LXIX.— 25 
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Allman  V.  The  State. 

LiQTTOR  Law.— 5a^  on  Sunday.-^ Indicimer J.— An  indictment  for  selling  in- 
toxicating liquor  on  Sunday  must  to  be  suflSoient,  allege  that  it  was  sold 
to  be  drank  as  a  beverage 

From  the  Huntington  Circuit  Court. 

L.  P.  Milligan  and  A.  Moore,  for  appellant. 

T.  W.  Woollen^  Attorney  General,  for  the  State. 

WoRDEN,  J. — Indictment  of  appellant,  trial  and  convic- 
tion, for  selling  intoxicating  liquors  on  Sunday. 

Motions  respectively  to  quash,  and  in  arrest,  overruled. 

The  indictment  charged  the  appellant  with  having  sold 
one  gill  of  intoxicating  liquor  on  Sunday,  but  did  not 
allege  that  it  was  sold  *'  to  be  drunk  as  a  beverage." 
The  indictment  was  fatally  defective,  for  want  of  such 
allegation.  This  point  was  settled  by  the  case  of  DowdeU 
V.  The  State,  58  Ind.  383. 

Some  other  points  are  made  by  the  counsel  for  the  appel- 
lant, but  it  is  sufficient  to  say,  that,  for  the  reason  above 
stated,  the  judgment  below  must  be  reversed. 

The  judgmelbt  below  is  reversed,  with  instructions  to 
the  court  below  to  quash  the  indictment. 


KiLEY  ET  AL.   V.   PeRRIN  ET  AL. 

SuPBEMK  CJoTJRT. — Record, — Transcript — Marginal  Notes. — Names  of  Par- 

'  ties. — Assignment  of  Error. — Rules  1  and  19. — The  transcript,  on  appeal 

to  the  Supreme  Court,  must  contain  marginal  notes,  as  required  by  Rule 

19,  and  also  the  names  of  the  parties,  as  required  by  Bule  1,  or  the  appeal 

will  be  dismissed. 

From  the  Grant  Circuit  Court. 


886  SUPREME  COURT  OF  TNDTATfA. 


Teal  et  aL  v  Hincfaman  ei  al. 


property,  and  thereafter  both  the  mortgage  and  the  judg- 
ment of  foreclosure  stood  precisely  as  they  would  have 
done,  BO  far  as  the  property  was  concerned,  if  no  sale 
thereof  by  the  sheriff  had  ever  been  made.  Greene  v. 
Doane,  57  Ind.  186. 

The  appellants'  counsel  claim  in  argument  that  the 
complaint  was  bad  on  the  demurrers  thereto,  because  it 
did  not  not  show  that  the  appellee  Joseph  V.  Hinchman 
had  any  interest  in  the  subject-matter  of  the  action.  We 
think,  however,  that  this  argument  was  founded  upon  a 
misapprehension  of  the  facts  stated  in  the  complaint ;  for 
the  appellees  alleged  therein,  ''  that  they  derived  their 
title  to  said  note  by  assignment  from  Zerelda  Swope, 
who  received  it  by  assignment  from  Burdett,  which 
assignments  were  each  by  endorsement,  by  writing  their 
names  on  the  back  of  said  note." 

The  brief  of  the  appellants'  attorneys,  in  this  court, 
closes  with  this  statement :  "  That  the  State  of  Indiana, 
on  the  relation  of  the  common  school  fund,  is  a  necessary 
and  proper  party  defendant  to  a  determination  of  said 
cause."  Whether  this  position  is  well  taken  or  not,  it  is 
certain  that  the  complaint  in  this  case  is  not  open  to  any 
objection  on  this  ground,  for  the  appellees  made  the  State 
of  Indiana,  on  the  relation  of  its  common  school  fund,  a 
party  defendant  to  their  action,  and  such  defendant  ap- 
peared therein  by  counsel  and  responded  to  appellees' 
complaint. 

No  notice  whatever  has  been  taken  in  argument  by  the 
appellants'  attorneys  of  the  second  alleged  error.  Under 
the  settled  practice  of  this  court,  this  error  must  therefore 
be  regarded  as  virtually  waived. 

We  find  no  error  in  the  record. 

The  judgment  is  affirmed,  at  the  appellants'  costs. 
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Allman  V.  The  Statb. 

LiQUOB  Law. — Sale  on  Sundat/.-^Indictme? J,— An  indictment  for  selling  in- 
toxicating liquor  on  Sunday  must,  to  be  sufficient,  allege  that  it  was  sold 
to  be  drank  as  a  beverage. 

Prom  the  Huntington  Circuit  Court. 

L.  P.  Milligan  and  A.  Moore,  for  appellant. 

T.  W.  WooUeriy  Attorney  Qeneral,  for  the  State. 

"WoRDEN,  J. — Indictment  of  appellant,  trial  and  convic- 
tion, for  selling  intoxicating  liquors  on  Sunday. 

Motions  respectively  to  quash,  and  in  arrest,  overruled. 

The  indictment  charged  the  appellant  with  having  sold 
one  gill  of  intoxicating  liquor  on  Sunday,  but  did  not 
allege  that  it  was  sold  *'  to  be  drunk  as  a  beverage." 
The  indictment  was  fatally  defective,  for  want  of  such 
allegation.  This  point  was  settled  by  the  case  of  Dowdell 
v.  The  State,  58  Ind.  333. 

Some  other  points  are  made  by  the  counsel  for  the  appel- 
lant, but  it  is  sufficient  to  say",  that,  for  the  reason  above 
stated,  the  judgment  below  must  be  reversed. 

The  judgme!ht  below  is  reversed,  with  instructions  to 
the  court  below  to  quash  the  indictment. 


Kiley  bt  al.  v.  Perrin  et  al. 

Supreme  Court. — Record. — Transcript. — Marginal  Notes. — Names  of  Par^ 

•  ties. — Assiffnmeni  of  Error. — Rules  1  and  19. — The  transcript,  on  appeal 

to  the  Supreme  Court,  must  contain  marginal  notes,  as  required  by  Rule 

19,  and  also  the  names  of  the  parties,  as  required  by  Bule  1,  or  the  appeal 

will  be  dismissed. 

From  the  Grant  Circuit  Court. 
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property,  and  thereafter  both  the  mortgage  and  the  judg- 
ment of  foreclosure  stood  precisely  as  they  would  have 
done,  so  far  as  the  property  was  concerned,  if  no  sale 
thereof  by  the  sherilff  had  ever  been  made.  Greene  v. 
Doane,  57  Ind.  186. 

The  appellants'  counsel  claim  in  argument  that  the 
complaint  was  bad  on  the  demurrers  thereto,  because  it 
did  not  not  show  that  the  appellee  Joseph  V.  Hinchman 
had  any  interest  in  the  subject-matter  of  the  action.  We 
think,  however,  that  this  argument  was  founded  upon  a 
misapprehension  of  the  facts  stated  in  the  complaint ;  for 
the  appellees  alleged  therein,  *••  that  they  derived  their 
title  to  said  note  by  assignment  from  Zerelda  Swope, 
who  received  it  by  assignment  from  Burdett,  which 
assignments  w^ere  each  by  endorsement,  by  writing  their 
names  on  the  back  of  said  note." 

The  brief  of  the  appellants'  attorneys,  in  this  court, 
closes  with  this  statement :  "  That  the  State  of  Indiana, 
on  the  relation  of  the  common  school  fund,  is  a  necessary 
and  proper  party  defendant  to  a  determination  of  said 
cause."  Whether  this  position  is  well  taken  or  not,  it  is 
certain  that  the  complaint  in  this  case  is  not  open  to  any 
objection  on  this  ground,  for  the  appellees  made  the  State 
of  Indiana,  on  the  relation  of  its  common  school  fund,  a 
party  defendant  to  their  action,  and  such  defendant  ap- 
peared therein  by  counsel  and  responded  to  appellees* 
complaint. 

No  notice  whatever  has  been  taken  in  argument  by  the 
appellants'  attorneys  of  the  second  alleged  error.  Under 
the  settled  practice  of  this  court,  this  error  must  therefore 
be  regarded  as  virtually  waived. 

We  find  no  error  in  the  record. 

The  judgment  is  affirmed,  at  the  appellants'  costs. 
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Allman  V.  The  State. 

Liquor  Law. — Sale  on  Su7idai/.-^Indicim€7 J.— An  indictment  for  selling  in- 
toxicating liquor  on  Sunday  must  to  be  sufficient,  allege  that  it  was  sold 
to  be  drank  as  a  beverage. 

From  the  Huntington  Circuit  Court. 

L.  P.  MUligan  and  A.  Moore,  for  appellant. 

T.  W.  Woollen^  Attorney  General,  for  the  State. 

WoRDEN,  J. — Indictment  of  appellant,  trial  and  convic- 
tion, for  selling  intoxicating  liquors  on  Sunday. 

Motions  respectively  to  quash,  and  in  arrest,  overruled. 

The  indictment  charged  the  appellant  with  having  sold 
one  gill  of  intoxicating  liquor  on  Sunday,  but  did  not 
allege  that  it  was  sold  *'  to  be  drunk  as  a  beverage." 
The  indictment  was  fatally  defective,  for  want  of  such 
allegation.  This  point  was  settled  by  the  case  of  DowdeU 
V.  The  State,  58  Ind.  333. 

Some  other  points  are  made  by  the  counsel  for  the  appel- 
lant, but  it  is  suflBlcient  to  say,  that,  for  the  reason  above 
stated,  the  judgment  below  must  be  reversed. 

The  judgmelht  below  is  reversed,  with  instructions  to 
the  court  below  to  quash  the  indictment. 


KiLEY  ET  AL.   V.   PeRRIN  ET   AL. 

Supreme  Court. — Record. — Transcript — Marginal  Notes, — Names  of  Par* 

'  ties. — Assignment  of  Error. — Rules  1  and  19. — The  transcript,  on  appeal 

to  the  Supreme  Court,  must  contain  marginal  notes,  as  required  by  Rule 

19,  and  also  the  names  of  the  parties,  as  required  by  Bule  1,  or  the  appeal 

will  be  dismissed. 

From  the  Grant  Circuit  Court. 
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property,  and  thereafter  both  the  mortgage  and  the  judg- 
ment of  foreclosure  stood  precisely  as  they  would  have 
done,  so  far  as  the  property  was  concerned,  if  no  sale 
thereof  by  the  sheriff  had  ever  been  made.  Greene  v. 
Doane,  57  Ind.  186. 

The  appellants'  counsel  claim  in  argument  that  the 
complaint  was  bad  on  the  demurrers  thereto,  because  it 
did  not  not  show  that  the  appellee  Joseph  V.  Hinchman 
had  any  interest  in  the  subject-matter  of  the  action.  We 
think,  however,  that  this  argument  was  founded  upon  a 
misapprehension  of  the  facts  stated  in  the  complaint;  for 
the  appellees  alleged  therein,  ''  that  they  derived  their 
title  to  said  note  by  assignment  from  Zerelda  Swope, 
who  received  it  by  assignment  from  Burdett,  which 
assignments  were  each  by  endorsement,  by  writing  their 
names  on  the  back  of  said  note." 

The  brief  of  the  appellants'  attorneys,  in  this  court, 
closes  w^ith  this  statement :  "  That  the  State  of  Indiana, 
on  the  relation  of  the  common  school  fund,  is  a  necessary 
and  proper  party  defendant  to  a  determination  of  said 
cause.''  Whether  this  position  is  well  taken  or  not,  it  is 
certain  that  the  complaint  in  this  case  is  not  open  to  any 
objection  on  this  ground,  for  the  appellees  made  the  Stute 
of  Indiana,  on  the  relation  of  its  common  school  fund,  a 
party  defendant  to  their  action,  and  such  defendant  ap- 
peared therein  by  counsel  and  responded  to  appellees' 
complaint. 

No  notice  whatever  has  been  taken  in  argument  by  the 
appellants'  attorneys  of  the  second  alleged  error.  Under 
the  settled  practice  of  this  court,  this  error  must  therefore 
be  regarded  as  virtually  waived. 

We  find  no  error  in  the  record. 

The  judgment  is  affirmed,  at  the  appellants'  costs. 
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Allman  V.  The  State. 

Liquor  Law. — Sale  on  Sunday.-^IndicimetM — An  indictment  for  selling  in- 
toxicating Jiquor  on  Sunday  must  to  be  sufficient,  allege  that  it  was  sold 
to  be  drank  as  a  beverage. 

From  the  Huntington  Circuit  Court. 

L.  P.  Milligan  and  A.  Moore,  for  appellant. 

T.  W.  Woollen^  Attorney  General,  for  the  State. 

WoRDEN,  J. — Indictment  of  appellant,  trial  and  convic- 
tion, for  selling  intoxicating  liquors  on  Sunday. 

Motions  respectively  to  quash,  and  in  arrest,  overruled. 

The  indictment  charged  the  appellant  with  having  sold 
one  gill  of  intoxicating  liquor  on  Sunday,  but  did  not 
allege  that  it  was  sold  *'  to  be  drunk  as  a  beverage." 
The  indictment  was  fatally  defective,  for  want  of  such 
allegation.  This  point  was  settled  by  the  case  of  Dowdell 
V.  The  State,  58  Ind.  383. 

Some  other  points  are  made  by  the  counsel  for  the  appel- 
lant, but  it  is  sujflicient  to  say,  that,  for  the  reason  above 
stated,  the  judgment  below  must  be  reversed. 

The  judgmelht  below  is  reversed,  with  instructions  to 
the  court  below  to  quash  the  indictment. 


Ejlby  et  al.  V,  Perrin  et  al. 

Sttfreme  Court. — Record. — Transcript. — Marginal  Notes. — Names  of  PaV" 

.  Hes. — Assignment  of  Error. — Rules  1  and  19. — The  transcript,  on  appeal 

to  the  Supreme  Court,  must  contain  marginal  notes,  as  required  by  Rule 

19,  and  also  the  names  of  the  parties,  as  required  by  Bule  1,  or  the  appeal 

will  be  dismissed. 

From  the  Grant  Circuit  Court. 
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property,  and  thereafter  both  the  mortgage  and  the  judg- 
ment of  foreclosure  stood  precisely  as  they  would  have 
done,  so  far  as  the  property  was  concerned,  if  no  sale 
thereof  by  the  sheriff  had  ever  been  made.  Greene  v. 
Doane,  57  Ind.  186. 

The  appellants'  counsel  claim  in  argument  that  the 
complaint  was  bad  on  tlie  demurrers  thereto,  because  it 
did  not  not  show  that  the  appellee  Joseph  V.  Hinchman 
had  any  interest  in  the  subject-matter  of  the  action.  We 
think,  however,  that  this  argument  was  founded  upon  a 
misapprehension  of  the  facts  stated  in  the  complaint ;  for 
the  appellees  alleged  therein,  "  that  they  derived  their 
title  to  said  note  by  assignment  from  Zerelda  Swope, 
who  received  it  by  assignment  from  Burdett,  which 
assignments  were  each  by  endorsement,  by  writing  their 
names  on  the  back  of  said  note." 

The  brief  of  the  appellants'  attorneys,  in  this  court, 
closes  with  this  statement :  "  That  the  State  of  Indiana, 
on  the  relation  of  the  common  school  fund,  is  a  necessary 
and  proper  party  defendant  to  a  determination  of  said 
cause."  Whether  this  position  is  well  taken  or  not,  it  is 
certain  that  the  complaint  in  this  case  is  not  open  to  any 
objection  on  this  ground,  for  the  appellees  made  the  State 
of  Indiana,  on  the  relation  of  its  common  school  fund,  a 
party  defendant  to  their  action,  and  such  defendant  ap- 
peared therein  by  counsel  and  responded  to  appellees' 
complaint. 

No  notice  whatever  has  been  taken  in  argument  by  the 
appellants'  attorneys  of  the  second  alleged  error.  Under 
the  settled  practice  of  this  court,  this  error  must  therefore 
be  regarded  as  virtually  waived. 

We  find  no  error  in  the  record. 

The  judgment  is  affirmed,  at  the  appellants'  costs. 
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Allman  V.  The  State. 

Liquor  Law. — SaU  on  Sunday.^IndicimeiM — An  indictment  for  selling  in- 
toxicating liquor  on  Sunday  must,  to  be  sufficient,  allege  that  it  was  sold 
to  be  drank  as  a  beverage. 

From  the  Huntington  Circuit  Court. 

L.  P.  Milligan  and  A.  Moore,  for  appellant. 

T.  W.  WooUeriy  Attorney  General,  for  the  State. 

WoRDBN,  J. — Indictment  of  appellant,  trial  and  convic- 
tion, for  selling  intoxicating  liquors  on  Sunday. 

Motions  respectively  to  quash,  and  in  arrest,  overruled. 

The  indictment  charged  the  appellant  with  having  sold 
one  gill  of  intoxicating  liquor  on  Sunday,  but  did  not 
allege  that  it  was  sold  '^  to  be  drunk  as  a  beverage." 
The  indictment  was  fatally  defective,  for  want  of  such 
allegation.  This  point  was  settled  by  the  case  of  Dowdell 
V.  The  State,  58  Ind.  338. 

Some  other  points  are  made  by  the  counsel  for  the  appel- 
lant, but  it  is  sufficient  to  say,  that,  for  the  reason  above 
stated,  the  judgment  below  must  be  reversed. 

The  judgracftit  below  is  reversed,  with  instructions  to 
the  court  below  to  quash  the  indictment. 


KlLET  ET  AL.   V.   PeRRIN  ET  AL. 

Supreme  Cotjet. — Record. — Transcript. — Marginal  Notes. — Names  of  Par* 

'  ties. — Assignment  of  Error. — Rules  1  and  19. — The  transcript,  on  appeal 

to  the  Supreme  Court,  must  contain  marginal  notes,  as  required  by  Rule 

19,  and  also  the  names  of  the  parties,  as  required  by  Bule  1,  or  the  appeal 

will  be  dismissed. 

From  the  Grant  Circuit  Court. 
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J.  F.  McDowell,  G.  L.  McDoxoell,  C.  F.  Booker,  F.  Bixby 
and  P.  Nortorty  for  appellants. 
A.  Steele  and  R.  T,  St  John,  for  appellees. 

BiDDLE,  J. — The  transcript  in  this  case  was  filed  in  this 
court  May  81st,  1878.  The  cause  was  submitted  May  28th, 
1879.  Ou  the  28th  day  of  February,  1879,  the  counsel  for 
appellant  withdrew  their  brief  from  the  files  of  this 
court,  and  have  not  yet  returned  it.  The  transcript 
contains  no  marginal  notes,  as  required  by  Rule  19.  The 
names  of  the  appellants  and  appellees  are  not  stated  in 
the  assignments  of  error,  as  required  by  Rule  1.  For 
these  reasons  the  appeal  is  dismissed,  at  the  costs  of  the 
appellant. 


Alexander  et  vx.  v,  Daugherty  et  al. 

Rimcw  OF  Judgment. — Complaint. — Insanity.— Removal  of  Legal  Disabil- 
ity.— Material  New  Matter. — Diligence. — Delay — Usury. — Statute  Con- 
strued.— A  complaint  by  a  husband  and  wife,  to  revfaw  a  judgment  of 
foreclosure  of  a  mortgage  on  real  estate,  was  filed  five  years  and  three 
months  afler  the  rendition  of  the  judgment,  and  alleged  that,  at  the  time 
of  the  execution  of  the  mortgage  and  certain  promissory  notes  secuied 
thereby,  and  at  the  time  of  the  eeryice  of  summons  in  the  foreclosure  suit, 
the  husband  was  insane  ;  that  such  notes  included  large  sums  of  usurious 
interest ;  and  that  the  husband  had  not  become  of  sound  mind  until  two 
years  and  eight  months  after  the  rendition  of  the  judgment. 

Held,  on  demurrer,  that  the  complaint  showed  no  error  apparent  upon  the 
face  of  the  record  in  the  foreclosure  suit. 

Held,  also,  that  the  facts  alleged  do  not  constitute  **  material  new  matter," 
discovered  after  the  trial. 

Held,  also,  that,  even  if  the  fncts  alleged  constituted  *' material  new  matter," 
yet,  for  want  of  an  averment  that  they  could  not  have  been  discovered  bo- 
fore  the  former  trial,  by  the  use  of  reasonable  diligence,  the  complaint  is 
insufficient. 

Held,  also,  that  the  complaint  was  not  filed .  within  time  after  the  husband  a 
restoration  to  sanity. 
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From  the  Boone  Circuit  Court 

W.  B.  WallSy  for  appellants. 

C.  C.  Galvin,  C  S.  Wesner^  C.  Baker,  T.  A.  HendrickSy 
0.  B.  Hord  and  A.  W.  Hendricks,  for  appellees. 

BiDDLE,  J. — Complaint,  by  the  appellants,  against  the 
appellees,  to  review  a  judgment,  in  the  following  words : 

*'  Come  now  the  plaintiffs,  Ira  Alexander  and  Rebecca 
Alexander,  and  complain  of  Lorenzo  C.  Daugherty,  Amer- 
icus  C.  Daily,  Harvey  G.  Hazel  rigg,  Silas  A.  Lee,  Samuel 
S.  Daily,  George  Wren  and  William  T.  Wren,  and  say 
that  they  are  husband  and  wife,  and  that,  on  the  second 
day  of  the  May  term  of  the  Boone  Common  Pleas  Court, 
for  the  year  A.  D.  1871,  defendants  obtained  judgment 
against  said  plaintiffs,  by  default,  for  the  sum  of  twenty- 
one  hundred  and  ninety-eight  dollars  and  ninety-eight 
cents  ($2,198.98) ,  and  for  the  foreclosure  of  a  mortgage, given 
to  secure  said  notes,  on  the  following  described  real  estate, 
situate  in  Boone  county,  Indiana :  The  east  half  of  the 
north-west  quarter,  and  the  east  half  of  the  north  fraction 
of  the  south-west  quarter,  all  in  section  twenty-seven,  in 
township  nineteen  north,  of  range  two  west,  containing 
one  hundred  acres,  more  or  less. 

"  That,  on  the  6th  day  of  June,  1871,  plaintiffs,  now 
defendants,  caused  the  clerk  of  said  court  to  issue  a  certi- 
fied copy  of  said  decree,  directed  to  the  sheriff  of  said 
county,  and  caused  said  sheriff  to  advertise  said  lands  for 
sale  under  said  decree,  and  that,  on  the  15th  day  of 
July,  1871,  said  sheriff  did  sell  said  lands  to  defendants 
Daugherty,  Daily,  Hazelrigg,  Daily  and  Lee,  and  said 
sheriff  did,  on  the  18th  day  of  July,  1872,  execute 
to  said  defendants  a  sheriff's  deed  for  said  lands; 
and  that,  on  the  18th  day  of  July,  1873,  said  de- 
fendants sold  and  conveyed  by  warranty  deed  said  lands 
to  their  codefendants  George  Wren  and  William  T.  Wren, 
who  arc  now  in  possession  of  said  lands. 
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"  The  plaintiffs  aver  that  said  judgment,  and  all  proceed- 
ings had  under  and  pursuant  thereto,  as  set  forth  above, 
are  null  and  void  and  of  no  effect  or  virtue  in  law,  for  the 
following  reasons,  to  wit: 

"  That  at  the  time  the  alleged  judgment  was  taken,  and 
at  the  time  when  service  of  summons  was  had  upon  said 
Ira  Alexander,  he  was  weak  in  body,  sick,  and  confined  to 
his  bed,  was  also  weak,  impotent  and  of  unsound  mind; 
that  he  had  no  knowledge  whatever  that  a  summons  had 
ever  been  served  upon  him ;  that  he  did  not  have  at  the 
time  sufficient  mind  to  discern,  comprehend  or  underetund 
the  nature  or  effect  of  the  writ  of  summons  commanding 
him  to  appear  ^id  answer  to  the  defendants'  complaint  at 
said  May  term,  1871,  of  said  court;  that  said  sickness  and 
unsoundness  of  mind  of  said  Ira  Alexander  have  continued 
ever  since,  and  up  to  and  until  about  the  10th  day  of  Jan- 
uary, A.  D.  1874;  that  he  then  became  conscious  and  was 
informed,  and  for  the  first  time  comprehended,  that  these 
defendants  had  obtained  judgment  against  him,  aud  that 
his  lands  had  been  sold  and  conveyed  away  from  him. 

'^  That  defendants  had  full  knowledge  of  the  aforesaid 
condition  of  said  Ira  Alexander,  and  that  they,  fraudu- 
lently conniving  and  combining  to  cheat  and  defraud  him 
out  of  his  said  lands,  obtained  said  judgment  against  said 
Alexander,  when  he  had  no  notice  whatever  of  the  pendency 
of  said  suit,  and,  in  fact,  could  not  know  or  comprehend 
the  import  of  a  notice,  or  the  contents  of  the  summons,  by 
reason  of  the  unsoundness  at  said  time,  to  wit,  the  19th 
day  of  April,  1871. 

"  The  plaintiffs  further  aver,  that  on  the  22d  day  of  De- 
cember, 1865,  the  defendants  loaned  plaintifls  the  sum  of 
seven  hundred  dollars  and  no  more,  and  that  on  the  22d  of 
December,  A.  D.  1866,  plaintiffs  paid  defendants  the  sum 
of  one  hundred  and  twenty-six  dollars  ($126.00),  on  said 
seven-hundred-dollar  loku,  and  that  on  the  22d  day  of  De- 
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cember,  A.  D.  1867,  they  paid  the  further  sum  of  one 
hundred  and  twenty  six  dollars  ($126.00),  on  said  seven- 
huudred-dollar  loan  to  defendants,  and  that  on  the  7th  day 
of  January,  A.  D.  1869,  the  plaintffs  obtained  a  further 
loan  of  five  hundred  dollars  from  the  defendants,  and  took 
up  their  seven-hundred-dollar  note,  made  and  executed  on 
the  22d  day  of  December,  1865,  and  bearing  interest  at  the 
rate  of  ten  per  cent,  per  annum,  and  executed  their  note, 
secured  by  mortgage  on  said  lands,  for  the  sum  of  one  thou- 
sand five  hundred  and  fifty-one  dollars  and  seventy  cents 
($1,551.70),  which  was  in  excess  the  sum  of  three  hundred 
and  fifty  dollars  more  than  plaintiffs  owed  defendants,  and 
that  on  the  7th  day  of  January,  1870,  the  defendants  re- 
quested plaintiffs  to  execute  to  them  their  note,  secured 
by  mortgage,  for  the  sum  of  three  hundred  and  thirty-one 
dollars  and  ninety-three  cents  ($331.93),  as  and  for  one 
year's  interest  on  the  first  named  note,  which  plaintifls 
had  executed  to  defendants  on  the  7th  dav  of  Januarv, 
A.  D.  1869,  calling  for  the  sum  of  one  thousand  five  hun- 
dred and  fifty-one  dolJars  and  seventy  cents  ($1,551.70), 
which  defendants  agreed  to  credit  said  note  wnth,  which 
they,  the  said  defendants,  failed  and  refused  to  do.  Where- 
fore plaintiffs  sav  tViat  said  three  hundred  thirtv-one  dol- 
lars  and  ninety-three  cents  note  was  given  for  no  consider- 
ation whatever  other  than  above  mentionec^  which  was  to 
have  been  credited  on  the  said  1,551.70  dollar  note. 

"  Plaintiffs  further  aver,  that  all  of  the  proceedings  had  , 
in  said  Boone  Common  Pleas  Court,  at  said  May  term,' 
1871,  a  full,  true  and  complete  transcript  of  all  the  pro- 
ceedings had  in  said  Common  Pleas  Court  is  filed 
herewith  and  made  a  part  hereof,  were  unknown  to 
these  plaintiff's ;  that  said  Ira  Alexander,  as  aforesaid, 
during  all  of  the  time  aforesaid,  was  ot  unsound  mind, 
that  said  plaintiffs  have  a  full  and  complete  defence  to 
said  action    then  pending  in  said   court,  and  would  have 
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availed  themselves  of  said  defence^  had  not  said  Ira  at 
the  time  been  of  unsound  mind,  weak  in  body,  and  unable 
to  attend  court  or  employ  counsel,  or  know  or  comprehend 
the  nature  or  eflFect  of  said  proceedings;  that  the  said 
plaintiffe'  defence  to  said  action  consists  of  the  following 
facts,  to  wit :  That,  at  the  time  of  the  execution  of  the 
notes  and  mortgage  sued  on  in  said  Boone  Common 
Pleas  Court,  said  Ira  Alexander  was  of  unsound  mind, 
and  80  remained  until  the  10th  day  of  January,  A.  D. 
1874 ;  that  he,  at  the  time  of  the  execution  of  said 
not^s  and  mortgages,  did  not  have  sufficient  mental 
capacity  to  know  or  comprehend  the  nature  or  character 
of  the  transaction,  or  the  obligation  he  was  assuming; 
that  the  mind  of  said  Ira  Alexander  was  so  far  impaired 
by  disease  that  he  could  not  and  did  not  know  or  com- 
prehend the  character  of  the  obligation,  nor  did  he  know 
the  contents  of  the  same. 

"  And  that  a  further  and  partial  defence  that  said 
plaintiffs  have  to  said  notes  and  mortgages,  and  to  said 
action,  is,  that  the  sum  of  nine  hundred  dollars,  which  is 
included  in  said  notes,  is  usurious,  in  this,  to  wit : 

''  That,  on  the  22d  day  of  December,  A.  D.  1865^ 
plaintiffs  borrowed  from  defendants  the  sum  of  seven 
hundred  dollars  and  executed  their  promissory  note,  se- 
cured by  mortgage,  due  one  year  from  date,  for  eight 
hundred  and  twenty-six  dollars,  with  interest  at  ten 
per  cent,  after  maturity,  the  one  hundred  and  twenty-six 
dollars  (1126.00)  being  added  to  the  seven  hundred  dol- 
lars borrowed,  as  and  for  interest  on  the  said  seven 
hundred  dollars  ($700.00)  foe  one  year,  at  the  rate  of 
eighteen  per  cent,  per  annum,  and  on  the  22d  day  of 
December,  1866,  the  plaintiifs  paid  defendants  on  said  note 
the  sum  of  one  hundred  and  twenty-six  dollars,  and  on 
the  22d  day  of  December,  A.  D.  1867,  the  plaintiffs 
paid  defendants  on  said  note  the  sum  of  one  hundred 
and  twenty-six  dollars  ($126.00),  all  of  which  the  defend- 
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ants  credited  on  said  note ;   and  on   the  7th   day  of  Jan- 
uary,  1869,  the  plaintiffs  borrowed  the  further   sum   of 
five  hundred  dollars  from  the   defendants,   and  took   up 
their  first  note,  given  on  the  22d  day  of  December,   1865, 
and    gave  the   defendants   a  new    note    for    the   whole 
amount   borrowed,   due   one  year  from  date,  making  the 
sum  of  twelve  hundred  dollars,  which  the  plaintiff's  owed 
the  defendants,  at  and  on  the  7th  day  of  January,  A.  D. 
1869,  and   no  more ;    that  the   defendants   drew   up   and 
caused  the  plaintiffs  to   sign   a  note  and  mortgage,  on  said 
7th  day  of  January,  1869,  due  one   year   from    date,  for 
the   consideration   above   named,   for  the   sum  of  fifteen 
hundred  and  fifty-one  dollars  and  seventy  cents  ($1551.70); 
that  the  excess  over  and  above  the  sum  of  twelve  hundred 
dollai*s,  in  said  note,  was  added  as  and  for  interest  on  the 
first  named  note  for  the  time  the  same  had   run,  and  for 
the  additional  loan  of  five  hundred   dollars  for  one  year 
at  the  rate  of  eighteen  per  cent,  per  annum,  and  for  no 
other  or  different  consideration  whatever.  And  the  plaintiffs 
Bay  that,  on  the  7th   day  of  January,  A.  D.  1870,  the  de- 
fendants caused  them  to  execute  to  the  defendants  their 
promissory  note,  due  one  year  after  date,  for  the  sum  of 
three  hundred   aiidi  thirty-one   dollars   and   ninety-three 
cents  (§331.93),  as  and  for  interest  on  the  aforesaid  fifteen 
hundred  and  fifty-one  dollars  and  seventy  cents  ($1,551.70) 
note  for  the  year  1870,  computing  the  interest  all  the  time 
$it  eighteen  per  cent,  per  annum,  and  for  no  other  or  differ- 
ent consideration  did  the  plaintiffs  execute  said  note. 

"Wherefore  plaintiffs  demand,  for  the  reasons  above  set 
forth,  that  said  judgment  of  the  Boone  Common  Pleas 
Court,  rendered  at  the  May  term,  1871,  be  set  aside,  re- 
viewed and  opened  up,  declared  null  and  void,  and  these 
plaintiffs  be  allowed  to  come  into  court  and  plead  to  the 
same,  and  that  they  have  nil  other  proper  rehef  that  m  law 
and  in  equity  they  are  entitled  to." 

A    <leraurrer  for  want  of  facts  to   constitute  a  cause 
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of' action  was  sustained  to  tlie  complaint.  Judgment  for 
appellees  on  demurrer.     Appeal. 

Is  the  complaint  sufficient  ?  This  is  the  only  question 
in  the  record. 

A  complaint  to  review  a  judgment  may  be  filed  under 
the  following  sections  of  the  code  : 

Section  586  provides  that  the  person  seekins:  \\\o  rovlcv.' 
*^may  file  in  the  court  where  such  judgment  is  rcndLi'cd,  a 
complaint  for  a  review  of  the  proceedings  and  judgment 
at  any  time  within  three  years  next  after  the  rendition 
thereof.  Any  person  under  legal  disabilities,  may  file  such 
complaint  at  any  time  within  three  years  after  the  dis- 
ability is  removed." 

Section  587  provides  that  "  The  complaint  may  be  filed 
for  any  error  of  law  appearing  in  the  proceedings  and 
judgment,  or  for  material  new  matter,  discovered  since 
the  rendition  thereof,  or  for  both  causes,  without  leave  of 
court." 

Section  588  provides :  '-When  the  complaint  for  a  re- 
view IS  filed  for  new  matter  discovered  since  the  renditioa 
of  the  judgment,  it  shall  be  verified  by  the  complainant,  and 
show  that  the  new  matter  could  not  have  been  discovered 
before  judgment  by  reasonable  diligtoce ;  and  that  the 
complaint  is  filed  without  delay  after  the  discovery." 

The  judgment  sought  to  be  reviewed  was  rendered  iu 
May,  1871.  This  suit  was  commenced  in  August,  1876. 
Conceding  that  the  unsoundness  of  the  mind  of  Ira  Alex- 
ander was  a  legal  disability  within  the  meaning  of  section 
586,  that  disability  was  removed  in  January,  1874.  It  is 
plain  that  the  complaint  is  insufficient  under  section  587, 
because  it  does  not  show  "  any  error  of  law  appearing  in 
the  proceedings  and  judgment"  sought  to  be  reviewed, 
and  contains  no  averment  of  any  "  material  new  matter, 
discovered  since  the  rendition  "  of  the  judgment.  Karvp 
v.  jMltchell,  29  Ind.  163 ;  Barnes  v.  Beivey,  58  Ind.  418. 

It  does  not  appear  by  the   complaint  but   that  the  facts 
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averred  as  matter  of  defence  to  the  action  in  which  the 
jud.sfment  sought  to  be  reviewed  was  rendered,  were  not 
as  well  known  at  the  time  it  was  rendered,  as  when  this 
complaint  for  a  review  was  filed.  They  are,  therefore,  not 
material  new  matter,  discovered  since  the  rendition  of 
the  judgment;  and,  even  if  they  were,  a  complaint  cannot 
be  sustained  on  such  ground,  when  the  new  matter  was 
known,  or  could  have  been  discovered  by  reasonable  dili- 
gence, before  the  trial  of  the  former  ds^e,  Jenkins  v. 
I^ewitty  7  Blackf.  329 ;  Simpkins  v.  Wilson^  11  Ind.  541 ; 
Comer  y,  HimeSy  49  Ind.  482;  Gregg  v.  Louden,  51  Ind. 
585  ;  Harlen  v.  Watson,  63  Ind.  143. 

Section  586,  which  allows  a  complaint  for  review  to  be 
filed  w^ithin  three  years  after  the  rendition  of  the  judg- 
ment, or  within  three  years  after  legal  disabilities  are  re- 
moved, is  modified  and  controlled,  as  to  the  time  within 
which  the  complaint  may  be  filed,  when  it  is  founded  on 
matter  discovered  since  the  rendition  of  the  judgment,  by 
section  588,  which  requires  such  complaint  to  show  that  it 
was  filed  "  without  delay  after  the  discovery "  of  such 
material  new  matter.  The  present  complaint  was  not 
filed  until  two  years  and  seven  months  after  the  alleged 
disability  had  been  removed  from  the  appellant  Ira  Alex- 
ander. We  do  not  think  it  was  "  filed  without  delay 
after  the  discovery,"  within  the  fair  meaning  of  section 
588.     Collins  v.  Rose,  59  Ind.  33. 

"Relief  from  a  judgment,  under  section  99,  must  be 
sought  within  two  years  after  its  rendition.  It  appears, 
therefore,  upon  the  face  of  this  complaint,  that,  under  this 
section,  it  was  not  filed  in  time.  Nelson  v.  Johnson,  18 
Ind.  329  ;   Webster  v.  Maiden,  41  Ind.  124. 

A  complaint  will  not  lie  to  declare  a  judgment  void  and 
allow  the  complaining  party  to  come  in  and  defend 
according  to  the  prayer  in  the  present  case.  Hinsey  v. 
Feeley,  62  Ind.  85. 
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There  is  no  light  ia  which  this  complaint  can  be 
viewed  that  makes  it  appear  sufficient. 

The  judgment  is  affirmed,  at  the  costs  of  the  appellant 
Ira  Alexander. 


<  » 


Sharp  v.  McBride  et  al. 

Rkplbvik. — Priority  of  Liens, — Aduiiission  of  Title. — Neu>  Trial. — In  an 
action  to  recover  the  possession  of  a  buggy,  the  evidence  showed  that  A. 
mortgaged  such  buggy,  with  other  property,  real  and  personal,  to  B.  and 
G.  The  mortgage  was  in  due  time  foreclosed  and  the  buggy  sold  by  the 
proper  sheriff,  under  the  decree,  to  B.,  to  whom  immediate  possession 
was  delivered.  B.  subsequently  sold  it  to  the  plaintiff.  The  defendant 
claimed  title  through  a  constable's  sale  made  after  the  sheriff's  sale,  the 
levy,  however,  having  been  made  before.  There  was  nothing  in  the  evi- 
dence tending  to  show  that  the  execution  in  the  constable's  hands, 
upon  which  he  made  the  sale,  had  any  priority  of  lien  over 
the  lien  created  by  the  mortfcago  to  B.  and  C  Verdict  below  for  the  de- 
fendant. 

Held^  that  a  motion  for  a  new  trial  ought  to  have  been  granted. 

Heldt  also,  that  an  offer  made  by  B.,  to  the  purchaser  at  the  constable's  sale, 
and  while  the  buggy  was  in  the  possession  of  the  latter,  to  trade  him  cer- 
tain real  estate  for  the  buggy  and  a  certain  Judgment,  can  not  be  construed 
VA  an  implied  admission  of  title  in  such  purchaser,  the  motive  of  B.  in 
making  the  offer  not  being  disclosed. 

From  the  Clay  Circuit  Court. 

J.  A.  McNuttj  S.  W.  Curtis  and  E.  S.  Holliday^  for  ap- 
pellant. 

W.  M.  Ridpathy  G.  H.  Knight  and  C.  A.  Knight,  for  ap- 
pellees. 

NiBLACK,  J. — This  was  a  suit  by  Pliny  F.  Sharp,  against 
Francis  M.  McBride  and  Mary  Vancuren,  to  recover  the 
possession  of  a  buggy,  McBride  being  only  a  nominal 
party. 
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A  trial  by  a  jury  resulted  in  a  verdict  and  judgment  for 
the  defendants. 

The  only  question  presented  here  is  that  of  the  sufficien- 
cy of  the  evidence,  a  motion  for  a  new  trial  raising  that 
question  below  having  been  overruled. 

The  evidence  introduced  onbehalf  of  the  plaintiff' tended 
to  show,  that  in  May,  1874,  the  Lewis  Coal  Company 
mortgaged  the  buggy,  with  other  property,  both  real  and 
pereonal,  to  Jacob  B.  Warner  and  William  Leavitt,  to 
secure  the  payment  of  a  considerable  sum  of  money  ;  that 
at  the  October  term,  1874,  of  the  court  below,  there  was  a 
decree  of  foreclosure  and  order  for  the  sale  of  the  mort- 
gaged property  ;  that  on  the  20th  day  of  November,  1874, 
the  buggy  was  sold  by  the  proper  sheriff^  on  the  order  for 
itfl  sale  and  purchased  in  by  Leavitt,  one  of  the  mort- 
gagees, to  Avhom  the  possession  was  immediately  delivered, 
and  who  took  the  buggy  home  with  him ;  that  Leavitt 
soon  afterward  lost  the  possession  of  the  buggy,  but,  having 
after  a  while  regained  such  possession,  sold  it  to  the  plain- 
tiff". The  evidence  made  what  appears  to  us  to  h%ye  been 
a  good  prima  facie  title  to  the  buggy  in  the  plaintiff'. 

On  behalf  of  the  defendants,  there  was  evidence  tending 
to  show  that  the  buggy  had  been  levied  upon  as  the  prop- 
erty of  the  Lewis  Coal  Company  by  a  constable,  before  it 
was  sold  at  sheriff's  sale,  upon  an  execution  in  favor  of 
one  Nathaniel  P.  Brown ;  that,  soon  after  Leavitt  pur- 
chased the  buggy  at  the  sheriff's  sale,  the  constable  got  pos- 
session of  it  and  sold  it  at  constable's  sale  on  the  execution 
in  favor  of  Brown,  at  which  sale  Brown  became  the  pur- 
chaser, obtaining  at  the  same  time  the  possession  of  the 
buggy.  The  evidence,  however,  as  to  the  levy  upon,  and  the 
sale  of,  the  buggy  by  the  constable,  was  by  parol  only,  and 
nothing  was  said  as  to  when  the  supposed  lien  of  the  exe- 
cution in  the  hands  of  the  constable  attached  to  the  buggy. 
Nor  were  any  particulars  given  either  as  to  the  date  of  the 
levy,  or  the  circumstances  under  which  the  levy  was  made. 
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There  was  also  evidence  tending  to  show  that,  soon  after 
the  buggy  was  sold  oy  the  constable,  Leavitt  went  to 
B'rown  and  proposed  to  sell  him  a  lot  in  an  addition  to 
the  city  of  Brazil  for  two  hundred  and  seventy-five  dol- 
lars, and  to  take  the  buggy  and  a  judgment  on  the  Lewis 
Coal  Company  for  about  one.  hundred  and  fifty  dollars  in 
payment:  that  Brown  accepted  the  proposition,  but  after- 
ward became  dissatisfied,  and  refused  to  surrender  the 
buggy  or  to  otherwise  complete  his  purchase  of  the  lot ; 
that,  soon  after  Brown's  refusal  to  surrender  the  buggy  on 
the  land  trade,  he  sold  it  to  Mrs.  Vancuren,  one  of  the  de- 
fendants. 

Many  other  things  were  testified  to,  or  otherwise  shown, 
upon  the  trial,  but  we  have  briefly  recapitulated  so  much 
of  the  evidence  as  appears  to  us  to  have  had  a  material 
bearing  upon  the  matters  really  in  issue  between  the 
parties. 

There  was  nothing  in  the  evidence  either  showing, 
or  tending  to  show,  that  the  execution  in  the  constable's 
hands  i^  favor  of  Brown  had  any  priority  of  lien  upon  the 
buggy  over  the  lien  created  by  the  mortgage  to  Warner 
and  Leavitt,  the  sufficiency  of  which  latter  lien  became  a 
matter  adjudicated  upon  the  foreclosure  of  the  mortgage, 
and  hence  the  evidence  did  not  affirmatively  show  that 
Brown  acquired  any  title  to  the  buggy  by  his  purchase  at 
the  constable's  sale. 

The  evidence  concerning  Leavitt's  ofl^'er  to  Brown  to 
trade  for  the  buggy  did  not  in  any  manner  disclose  the 
motive  which  actuated  Leavitt  in  making  the  offer,  and 
we  see  nothing  in  the  transaction  which  could  be  fairly 
construed  into  an  implied  admission  of  title  to  the  buggy 
in  Brown.  Leavitt  may  have  preferred  to  get  possession 
of  the  buggy  through  the  medium  of  a  trade,  to  carrying 
on  a  further  controversy  about  it. 

After  a  careful  consideration  of  the  evidence,  we  have 
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come  to  the  conclusion  that  the  court  below  erred  in  over- 
ruling the  plaintiff's  motion  for  a  new  trial. 

The  judgment  is  reversed,  with  costs,  and  the  cause  re- 
manded, for  a  new  trial. 


69    S90 
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DsMURBKR  TO  EVIDENCE. — Practice. — A  demurrer  to  evidence,  setting 
out  in  full  the  oral  testimony  of  witnesses,  and  making  the  written  portions 
of  the  evidence  ports  of  the  demurrer  hy  identifying  them  as  in  a  hill  of 
exceptions,  without  writing  them  out  in  full,  is  sufficient. 

Samk  — Bill  of  Exeepiions. — It  is  not  necessary  to  the  demurrer  to  present 
the  evidence  hy  a  hill  of  exceptions,  hut  it  is  not  erroneous  to  do  so. 

Same. — Supreme  Court. — Presumption. — Where,  upon  appeal  to  the  Supreme 
court,  the  transcript  does  not  contain  all  the  evidence  stated  in  the  de- 
murrer thereto,  it  will  he  presumed  that  the  ruling  of  the  court  helow 
upon  such  demurrer  was  correct. 

Partition. —  Witnesses. — Decedents'  Estates. — In  an  action  for  the  partition 
of  lands,  a  defendant  to  the  suit,  claiming  an  interest  in  the  lands  sought  to 
he  partitioned,  from  a  common  ancestor  with  the  plaintiff,  is  not  a  com- 
petent witness  to  testify  as  to  matters  against  the  ancestor  before  his 
decease,  tending  to  charge  the  estate. 

From  the  Madison  Circuit  Court. 

H.  D,  ThompsoUy  J,  W.  Sansberry  and  E.  B.  GoodykoontSj 
for  appellants. 

W.  R.  Pierse  and  C.  L.  Henry^  for  appellees. 

BiDDLB,  J. — Complaint  by  the  appellees,  against  the  ap- 
pellants, for  the  partition  of  certain  lands  between  the 
appellees,  and  to  quiet  their  title  thereto  as  against  the 
appellants. 

Answer,  in  several  paragraphs,  setting  up  title  to  a 
portion  of  the  lands  in  the  appellants,  and  praying  affirma- 
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live  relief;  also  an  answer  of  general  denial.  A  jury  was 
empanelled  to  try  the  case. 

After  the  evidence  was  all  introduced  to  the  jury  on 
behalf  of  the  defendants,  as  well  as  on  behalf  of  the  plain- 
tiffs, the  plaintiffs  demurred  to  the  evidence,  setting  out  all 
the  evidence  in  the  case  in  their  demurrer,  claiming  that  it 
sustains  the  complaint,  and  denying  its  sufficiency  to  main- 
tain the  defence.  The  evidence  below  consisted  of  the 
oral  testimony  of  witnesses,  which  is  all  written  out  in  the 
demurrer,  and  also  of  written  evidence,  as  several  deeds  of 
conveyance  and  a  certain  contract.  The  defendants  below 
objected  to  joining  in  the  demurrer  to  the  evidence,  be- 
cause the  written  parts  of  it  were  only  referred  to  and 
made  part  of  the  evidence  by  identifying  them  with  the 
reference,  and  were  not  written  in  full  therein ;  but  the 
court  held  that  the  written  parts  of  the  evidence,  made  a 
part  of  the  demurrer  by  such  reference  and  identification 
and  being  before  the  court,  made  the  evidence  complete. 
Thereupon  the  court  dismissed  the  jury,  and  held  the  evi- 
dence a?  true  set  out  in  the  demurrer,  and  sufficient  to  sustain 
the  plaintiffs' complaint,  and  insufficient  to  sustain  the  de- 
fence, and  sustained  the  demurrer  to  defendants'  evidence. 

A  decree  of  partition  was  rendered  in  favor  of  the 
plaintiffs,  commissioners  appointed  to  make  the  partition, 
who  made  their  report,  which  was  confirmed,  and  final 
judgment  rendered.     Exceptions  and  appeal. 

In  the  transcript  before  us,  the  written  evidence  is  not 
copied  in  the  demurrer,  and  is  not  presented  to  us  in  any 
way  in  the  record.  Upon  this  condition  of  the  transcript 
here,  it  is  contended  by  the  appellants  that  the  court  erred 
in  its  judgment  on  the  demurrer,  because  it  is  plain  that 
the  evidence,  as  presented,  is  insufficient  to  sustain  the 
ruling  of  the  court,  and,  therefore,  that  the  judgment  should 
be  reversed;  and  contended  by  the  appellees,  that,  inas- 
much as  the  evidence  stated  in  the  demurrer  is  not  all  be- 
fore this  court,  it  must  be  presumed  that  the  rulings  of  the 
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court  below  were  right,  and,  therefore,  that  the  judgment 
should  be  affirmed. 

The  practice  of  demurring  to  evidence  is  not  common 
under  our  code  of  procedure,  but  is  well  recognized  in  the 
law,  and  is  analogous  to  the  practice  of  demurring  to  a 
pleading.  A  demurrer  in  our  practice  goes  to  the  facts 
pleaded  in  a  complaint,  or  an  answer,  or  a  reply,  and  tests 
their  sufficiency  or  insufficiency  to  constitute  a  cause  of 
action,  or  a  defence.  A  demurrer  to  evidence  goes  to  the 
sufficiency  or  insufficiency  of  the  evidence  to  sustain  or 
overthrow  the  issue  joined  upon  a  cause  of  action  or  de- 
fence. The  diiference  between  presenting  the  evidence  by 
a  bill  of  exceptions  in  a  trial  upon  the  facts,  and  in  pre- 
senting the  evidence  by  a  demurrer  to  its  sufficiency,  is 
plain,  though  it  is  not  always  distinctly  preserved  in  prac- 
tice. In  a  trial  by  jury  in  a  civil  case,  the  jury  take  the 
law  as  given  to  them  by  the  court,  and  apply  it  to  the  facts 
as  proved  by  the  evidence,  and  return  their  verdict  ac- 
cordingly. By  a  demurrer  to  the  evidence,  the  evidence  is 
taken  from  the  jury  and  given  to  the  court,  and  every  fact 
stated  therein,  and  every  fact  which  the  jury  could  have 
fairly  inferred  from  the  evidence,  in  favor  of  the  party 
who  ofi'ered  it,  is  taken  as  admitted  to  be  true ;  and  the 
court  applies  these  facts  and  inferences  to*  the  law,  and 
renders  its  decision  accordingly. 

We  think  the  court  was  rischt  in  holdino^  that  the  evi- 
dence  was  all  in  the  demurrer,  notwithstanding  the  writ- 
ten  portion  of  it  was  not  copied  therein.  It  was  made  a- 
part  of  the  demurrer  in  the  usual  Avay  that  evidence  is 
made  a  part  of  a  bill  of  exceptions ;  and  we  see  no  reason 
why  the  rule  should  be  any  more  strict  in  making  evi- 
dence a  part  of  a  demurrer  than  it  is  in  making  it  a  part 
of  a  bill  of  exceptions.  Indeed,  the  evidence  and  the  de- 
murrer were  made  a  part  of  the  record  by  a  bill  of  excep- 
tions taken  by  the  appellants.  This  is  complaijaed  of^ 
Vol.  LXIX.— 26 
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but  we  do  not  see  any  error  in  it.  It  was  unnecessary  to 
the  demurrer  to  present  the  evidence  by  a  bill  of  excep- 
tions, but  not  erroneous.  As  the  face  of  the  transcript 
shows  that  it  does  not  contain  all  the  evidence  in  the  de- 
murrer, we  must  presume  the  ruling  of  the  court  was 
right.  It  behooves  the  appellants  to  show  that  the  judg- 
ment is  wrong,  otherwise  it  must  be  affirmed.  It  was 
therefore  the  duty  of  the  appellants  to  see  that  the  tran- 
script in  this  court  was  perfect. 

The  testimony  of  Emily  Baker  and  Margaret  Baker 
was  rejected  on  the  objection  of  the  appellees.  This  ruling 
is  complained  of  by  the  appellants,  but  it  is  not  erroneous. 
The  witnesses  were  defendants  to  the  suit,  claiming  an  in- 
terest  in  the  lands  sought  to  be  partitioned,  from  a  common 
ancestor  with  the  plaintiffs,  and  the  testimony  offered 
went  to  matters  against  the  ancestor  before  his  decease, 
and  tended  directly  to  charge  the  estate.  Hunter  v.  Miller^ 
17  Ind.  88. 

We  have  thus  examined  and  decided  all  the  questions 
presented  by  the  record,  which  have  been  discussed  by  the 
appellants  in  their  brief. 

For  the  practice  in  demurring  to  evidence,  see  the  fol- 
lowing authorities:  3  Bl.  Com.  372:  Gibson  x.  Hunter ^ 
2  H.  Bl.  187;  Lindley  v.  Kelley,  42  Ind.  294,  and 
the  cases  therein  cited;  Sirougk  v.  Gear^  48  Ind.  100; 
Holmes  v.  The  Phcenix  Mutual  Life  Ins.  Co.^  49  Ind.  356; 
Pinnell  v.  Stringer^  59  Ind.  555  ;  Fouch  v.  Wilson^  60  Ind. 
64  ;  The  Indianapolis^  Peru  and  Chicago  R.  W.  Co.  v.  Goar, 
62  Ind.  411. 

The  judgment  is  affirmed,  at  the  costs  of  the  appellants. 

Petition  for  a  rehearing  overruled. 
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Guardian  akx>  Wabd. — Action  on  Bmid. — Measure  of  Damages  —  When 
Uncollected  Assets  can  not  be  charged  against  Guardian. — In  an  action  on 
a  goardian's  bond,  for  an  alleged  failure  of  the  guardian  to  account  for, 
and  pay  over,  to  the  ward,  assets  belonging  to  the  ward,  alleged  to  have 
come  into  the  hands  of  the  guardian,  the  evidence  showed  that  the  assets 
consisted  of  certain  promissory  notes  executed  to  the  guardian  by  the 
surety  of  the  ward*s  former  guardian,  in  settlement  of  the  ward's  estate  in 
bis  hands  on  settlement  of  his  trust,  one  of  which  notes  had  not  yet  be- 
come due,  whilst  the  others  bad  been  duly  collected. 

Held^  that  the  amount  of  such  unmatured  note  could  not  be  included  in  the 
damages  assessed. 

From  the  Henry  Circuit  Court. 

D.  W.  Chambers^  JS.  Saint^ «/.  T.  Mellette  and  E.  H.  Bitndyy 
for  appellants. 

M.  E.  Forkner  and  W,  Grose^  for  appellees. 

NiBLACK,  J. — This  was  an  action  by  the  State,  on  the 
relation  of  Barbara  Shirk,  formerly  Barbara  Kinsey,  and 
her  husband,  John  Shirk,  against  Mary  Hipes,  Marshall 
Hipes  and  John  Hipes,  on  a  guardian's  bond. 

The  action  was  commenced  on  the  13th  day  of  April, 
1877.  The  complaint  charged  that  on  the  7th  day  of  Sep- 
tember, 1874,  the  defendant  Mary  Hipes  was  appointed 
guardian  of  the  person  and  estate  of  the  said  Barbara,  she, 
the  said  Barbara,  being  then  a  minor,  and  that  the  bond 
sued  on  was  executed  by  the  said  Mary  Hipes  as  princi- 
pal, and  by  the  other  defendants  as  sureties,  to  secure  the 
faithful  discharge  of  the  duties  arising  out  of  such  guar- 
dianship ;  that  there  immediately  came  into  the  hands  of 
the  said  Mary  Hipes,  as  such  guardian,  the  sum  of  three 
thousand  dollars  belonging  to  the  said  Barbara,  which  had 
ever  since  been  loaned  at  ten  per  cent,  interest;  that 
the  said  Barbara  was  then  over  twenty  years  of  age,  and 
had  intermarried  with  said  John  Shirk,  who  was  over 
twenty-one  years  old. 

The  breach  assigned  was,  that  the  said  Mary  Hipes  had 
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failed  and  refused  to  account  for,  and  to  pay  over  to  the 
said  Barbara  and  her  husband,  or  either  of  them,  the 
funds  in  her  hands  as  such  guardian,  although  specially 
requested  so  to  do. 

The  defendants  answered  in  general  denial.  Also,  set- 
ting up  a  set-off  in  favor  of  the  defendant  Mary  Hipes, 
in  two  or  three  difterent  forms.  Issue  being  joined,  the 
cause  was  submitted  to  the  court  for  trial.  The  court 
found  in  favor  of  the  plaintiff,  and  assessed  the  dam- 
ages at  two  thousand  three  hundred  and  sixty-three  dol- 
lar and  seventy  cents,  and,  over  a  motion  for  a  new 
trial,  rendered  judgment  against  the  defendants,  upon 
the  finding. 

One  of  the  causes  assigned  for  a  new  trial  was,  that 
the  finding  was  not  sustained  by  suflicient  evidence,  and 
another  was,  that  the  damages,  as  assessed,  were  exces- 
sive. Error  is  assigned  in  this  court  upon  the  overrul- 
ing of  the  motion  for  a  new  trial. 

It  w^as  made  to  appear  upon  the  trial  that  the  only  assets 
which  came  into  the  hands  of  the  said  Mary  Hipes,  as 
guardian  as  above  stated,  consisted  of  three  promissory 
notes  for  about  $833.33  each,  executed  by  one  J.  II.  How- 
ard on  said  7th  day  of  September,  1874,  and  payable  to 
the  said  Mary  Hipes,  as  such  guardian,  the  first  in  one 
year,  the  second  in  two  years,  and  the  third  in  three  years 
from  date,  all  with  ten  per  cent,  interest;  that  said  notes 
had  been  procured  and  turned  over  to  her  by  one  James 
Kinsey,  the  father  of  the  said  Barbara,  and  the  son-in-law, 
or  former  son-in-law,  of  her,  the  said  Mary  Hipes,  who 
liad  been  the  previous  guardian  of  the  said  Barbara; 
that  tw^o  of  the  notes,  being  the  two  first  due,  had  been 
collected,  but  that  the  remaining  note,  not  having  yet  be- 
come due,  had  not  been  collected  when  this  suit  was  com- 
menced, nor  at  the  time  of  the  trial. 

Concerning  the  origin  and  the  consideration  of  those 
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notes  the  said  James  Kinsey  testified  as  a  witness  as  fol- 
lows : 

"  When  I  made  my  settlement  as  guardian  of  Barbara, 
I  handed  to  my  mother  three  notes  on  Howard  for  $833.33 
each.  He  came  with  the  notes  to  me  and  handed  them  to 
me.  He  delivered  me  the  notes.  I  handed  them  to  her  in 
Shroyer's  store.  They  were  given  for  the  balance  against 
me  on  m\''  settlement,  by  Howard,  because  he  was  surety 
on  my  bond.  I  think  they  were  given  about  the  same 
time  I  resigned.  They  were  given  to  enable  me  to  resign. 
I  can  not  recollect  whether  thev  were  ffiven  after  the  set- 
tlement  or  before.  They  were  executed  to  enable  me  get 
discharged." 

An  examination  of  the  evidence  makes  it  apparent  that 
the  court  must  have  taken  the  remaining  uncollected  note 
upon  Howard  into  consideration,  and  have  included  the 
amount  of  such  note  in  the  assessment  of  the  damages 
against  the  defendants.     In  that  we  think  the  court  erred. 

The  breach  assigned  upon  the  bond  in  this  case  was  not 
that  Mrs.  Hipes  had  negligently  or  improperly  accepted 
unsecured  notes  from  her  predecessor  in  the  trust  instead 
of  money,  nor  was  it  that  she  had  wrongfully  or  unlaw- 
fully accepted  a  note  in  lion  of  money,  which  would  not 
be  due  and  payable  until  sometime  after  her  ward  would 
become  of  full  age,  but  simply  that  she  had  failed  to  ac- 
count for  and  pay  over  the  assets  which  she  had  received. 

Upon  the  issue  tendered  by,  and  formed  upon,  the  breach 
thus  assigned,  the  chief  inquiry  was  whether  Mrs.  llipes 
had  unlawfully  failed  to  account  for,  and  pay  over,  any  of 
the  assets  which  had  come  into  her  hands  belonging  to  the 
said  Barbara,  assuming,  as  the  complaint  in  effect  did,  that 
those  assets  had  rightfully  come  into  her  hands.  When, 
therefore,  it  was  made  to  appear  that  a  portion  of  the  as- 
sets thus  rightfully  in  the  hands  of  Mrs.  Hipes  consisted 
of  an  uncollected  note  not  yet  due,  it  was  not  shown  that 
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she  had  unlawfully  failed  to  account  for,  and  pay  over,  the 
amount  of  assets  represented  by  that  note. 

For  these  reasons  we  are  of  .the  opinion  that  the  finding 
of  the  court  was  not  sustained  by  sufficient  evidence,  and 
that  the  damages  assessed  were  excessive;  and  that,  con- 
sequently, the  court  erred  in  refusing  to  grant  u  new  trial. 
See  Sanders  v.  The  State ^  49  Ind.  228,  which  is,  in  some 
respects,  an  analogous  case.  Other  errors  are  assigned 
upon  the  proceedings  below,  and  the  questions  raised  by 
such  other  errors  have  been  discussed  by  counsel ;  but,  in 
our  judgment,  what  we  have  said  sufficiently  disposes  ol 
this  case  at  the  present  hearing. 

The  judgment  is  reversed,  at  the  costs  of  the  relator 
and  relatrix,  and  the  cause  remanded,  for  further  proceed- 
ings.. 

Opinion  filed  at  May  Term,  1879. 

Petition  for  a  rehearing  overruled  at  November  term,  1870. 


Milroy  r.  Quinn  et  al. 

Pleading. — Uncertainty  in,  How  Reached. — Mere  uncertainty  in  a  complaint 
can  not  be  reached  by  a  demurrer  for  want  of  facts,  but  only  by  t\  motion 
to  make  more  certain. 

Same. — Practice. — Harmless  Error.'—  There  is  no  nvailablo  error  in 
sustaining  a  demurrer  lo  special  paragraphs  of  answer,  when  a  general 
denial,  which  is  in  at  the  trial,  covers  the  same  ground. 

Guaranty, — Direct  and  toUaieral. — Notice  of  Acceptance  and  De/atdt — 
When  KeccHtKiry  to  Bind  Gicaranior  — When  a  guaranty  is  direct  and  the 
thing  guaranteed  definite  in  its  amount  and  known  to  the  guarantor  at 
the  time  he  gives  his  guaranty,  neither  notice  of  the  acceptance  of  the 
guaranty,  nor  the  default  of  his  principal,  need  be  given  to  the  guarantor. 
But  when  the  gu«runty  is  collateral,  and  the  debt  guaranteed  yet  to  be 
created,  the  amount  of  which  is  uncertain  and  may  bo  variable,  and  can 
not  be  known  to  the  guarantor  at  the  time  he  makes  the  guaranty,  notice 
within  a  reasonable  time  to  the  guarantor  by  the  guarantee,  of  his  accept- 
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ance  of  the  guaranty  and  of  the  default  of  the  principal,  is  necessary,  or 
the  guarantor  will  be  discharged. 
Same. — Collateral  Ouaranty, — The  following  guaranty,  omitting  date  and 
signature,  falls  within  the  class  where  notice  of  acceptance  and  default  is 
necessary  :  **  Oents:  Allow  me  to  say  to  you  that  any  cigars  that  C.  Cono- 
ver,  of  Logansport,  Ind.,  may  order  from  you  for  the  next  six  months,  if 
he  fails  to  pay  you  for  them,  I  will  stand  responsible  to  you  for  them." 

From  the  Tippecanoe  Circuit  Court. 

J.  Applegate^  for  appellant. 
jD.  p.  Baldwin,  for  appellees. 

BiDDLE,  J. — The  amended   complaint  of  the  appellee8,| 
against  the  appellant,  states  the  following  facts : 

That  the  plaintiffs  were  partners  in  business,  under  the 
name  and  style  of  Quinn  &  Klinger,  and  were  dealers  in 
tobacco  and  cigars.  Having  doubts  as  to  the  solvency 
of  Cornelius  Conover,  who  lived  in  Indiana,  the  said 
plaintiffs  being  residents  of  Ohio,  and  Conover  having 
applied  to  them  for  a  sale  of  goods,  they  refused  to  make 
him  any  advance  ^  without  a  guaranty ;  whereupon  the 
defendant  made  and  delivered  to  the  plaintiff"  his  writing, 
as  follows: 

"  Delphi,  Ind.,  Jan.  14,  '74. 

"  Gents :  Allow  me  to  say  to  you,  that  any  cigars  that 
C.  Conover,  of  Logansport,  Ind.,  may  order  from  you  for 
the  next  six  months,  if  he  fails  to  pay  you  for  them,  I 
will  stand  responsible  to  you  for  them. 

•'  Yours  Very  Kespectfully, 

••  Sam'l  L.  Milroy. 

"  To  Quinn  &  Klinger,  Eaton,  Ohio." 

Which  writing  the  plaintiffs  received,  and  upon  the 
faith  thereof,  and  within  the  six  months  next  succeedins: 
January  14th,  1874,  upon  Conover's  order,  sold  and  delivered 
to  him  one  thousand  dollars  worth  of  ci.£:ars ;  that  Con- 
over failed  to  pay  for  the  cigars,  but  became  in  default 
to  the  plaintiff'  in  said  sum  of  one  thousand  dollars : 
that   July  •7th,  1874,  plaintiffs  notified  the  defendant  of 
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said  default;  that  plaintiff' sued  Conover  in  the  Cass  Cir- 
cuit Court,  and  April  30th,  1875,  recovered  judgment 
against  him  for  eight  hundred  and  seventy-five  dollars, 
and  costs  taxed  at  twenty-five  dollars,  upon  which 
execution  was  issued  and  returned  whollv  unsatisfied,  and 
no  part  of  the  debt  has  ever  been  paid.  Prayer  for 
judgment. 

The  complaint  seems  to  have  been  hastily  drawn,  and 
is  not  complete  in  all  its  averments  ;  yet,  if  the  notice 
given  by  the  plaintiffs  to  the  defendant,  pf  Conovers  de- 
fault in  making  payment  as  averred,  is  suflicient,  we 
think  in  other  respects  the  complaint  can  be  held  good. 

A  demurrer  for  want  of  facts  was  overruled  to  the 
amended  complaint.  The  second,  third  and  fourth  para- 
graphs of  answer,  to  which  separate  demurrers  for 'the  want 
of  facts  were  sustained,  also  present  the  question  as  to 
the  sufficiency  of  the  notice  to  the  defendant  of  Cono- 
ver's  default.  Issues  of  fact  were  joined  on  several  other 
paragraphs  of  answer,  and  a  trial  had  by  the  court,  result- 
ing in  a  special  finding  and  conclusions  of  law,  in  favor 
of  the  appellees;  judgment  thereon  and  appeal. 

The  assignments  of  error  in  this  court  properly  present 
the  questions  discussed : 
^  1.     It  is  insisted,  that  the  notice  given  by  the  appellees 

to  the  appellant,  as  alleged  in  the  complaint,  was  not 
given  in  time  to  bind  the  appellant :  but,  as  we  cun 
not  see  by  the  complaint  at  what  time  the  credit  was  giv- 
en to  Conover,  we  can  not  say  that  it  is  insufficient  for 
this  reason.  Perhaps  tVie  complaint  could  have  been,  and 
should  have  been,  made  more  certain  on  motion  :  y(»t.  as 
asrainst  a  demurrer  for  want  of  facts,  we  must  hold  it 
good. 

2.  TVe  may  notice  the  ruline^s  on  the  demurrers  to  the 
second,  third,  and  fourth  paragraphs  of  the  answer,  to- 
gether. Each  paragraph,  more  or  less  specificallj-,  denies 
the  sufficiency  of  the  notice  to  the  appellant.     The  general 
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denial  covers  the  same  ground ;  and,  as  that  was  in  at  the 
trial,  there  is  no  available  error  on  the  rulings  on.the  de- 
murrers to  the  special  paragraphs. 

3.  The  exceptions  to  the  conclusion  of  law  on  the 
special  finding  by  the  court: 

The  finding  shows  that  the  plaintiffs  were  partners  in 
the  tobacco  and  cigar  trade,  in  Eaton,  Ohio;  that  Conover 
lived  in  Loganaport,  Indiana,  and  the  defendant  was  a 
resident  of  Carroll  County,  Indiana  ;  that  he  made  the 
guaranty,  and  that  it  was  received  by  the  plaintiffs  soon 
after  its  date;  that  the  plaintiffs,  relying  on  the  guaranty 
"and  solely  on  account  thereof,  sold  said  Conover,  within 
six  months  after  the  date  of  said  guaranty-,  (which  is 
dated  January  14th,  1874, )  goods  in  their  line  to  the 
amount  of  $3,000.00.  Monthly  statements  of  the  goods 
thus  sold  by  Quinn  &  Klinger  were  rendered  to  Conover, 
and  his  acceptances  therefor  were  received  by  them,  and 
used  in  connection  with  said  guaranty  in  bank  as  collateral 
security  to  raise  money  upon,  and  such  as  were  not  paid 
at  maturity  by  Conover  were  taken  up  by  said  Quinn  & 
Klinger;  and  all  such  acceptances  were  taken  up  by 
them  before  the  expiration  of  said  guaranty,  that  is, 
before  the  14th  day  of  July,  1874.  Some  of  said  accept- 
ances were  not  paid  at  maturity,  and  others  given  in  lieu 
thereof,  by  said  Conover,  without  the  knowledge  of  the 
defendant,  were  all  taken  up  and  held  by  said  Quinn  & 
Klinger  before  the  expiration  of  said  guaranty." 

The  amount  due  the  plaintiffs  was  then  found,  and 
the  judgments  against  Conover  stated,  as  averred  in  the 
complaint,  and  that  they  remained   unpaid. 

It  was  further  found,  that  "  on  the  7th  of  July,  1874, 
Quinn  &  Klinger  notified  said  Milroy  by  letter,  that 
Conover  had  failed  to  pay  them  for  a  ])art  of  the  goods 
they  had  furnished  under  said  guaranty,  but  did  not 
specify  the  amount  remaining  unpaid.''  Also  that 
Baldwin  &  Wmfield,  attorneys  for  the  plaintiffs,  on  the 
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30th  day  of  November,  1874,  before  the  corameneeraent  of 
this  suit,  notified  the  defendant  of  Conover's default  in  mak* 
ing  payment  to  the  plaiutifis,  and  that  the  amount  still  due 
was  $850. 

The  court  stated  the  conclusion  of  law,  as  follows: 
*'  Upon  the  facta  above  found,  I  hold,  as  a  conclusion  of 
law,  that  defendant,  Milroy,  is  liable  to  the  plaintiffs  for 
said  unpaid  balance.  Wherefore  I  find  for  the  plaintifis 
the  sum  of  $976.80." 

Was  it  necessary  that  the  guarantee  should  give  the 
guarantor  notice  that  he  Lad  accepted  the  guaranty,  of 
his  action  under  it  in  selling  the  goods  to  Conover,  and 
of  Conover's  failure  to  meet  his  acceptances  given  in 
payment  therefor,  in  order  to  fix  the  liability  of  the 
guarantor?  It  seems  to  us  that  this  is  the  controlling 
question  in    the  case. 

Guaranties  are  expressed  in  so  many  difiTerent  forms,  and 
are  applicable  to  so  many  difierent  conditions  of  things, 
that  it  sometimes  becomes  difficult  to  give  them  their  true 
interpretation.  They  are  often  merely  proposals  to  guar- 
antee, sometimes  mere  recommendations,  and  frequently 
little  more  than  expressions  of  friendship,  confidence  or 
courtesy.  Sometimes  they  guaranty  what  is  fixed  and 
known  ;  sometimes  something  to  be  done,  or  brought  into 
existence ;  sometimes  they  are  continuing,  sometimes 
limited  to  a  single  transaction;  sometimes  direct  and 
sometimes  collateral ;  and  always  refer  to  something  be- 
yond themselves.  They  are  not  like  bills  of  exchange, 
promissory  notes,  endorsements,  assignments,  deeds  of  con- 
veyance and  ordinary  contracts,  which,  from  frequent  use, 
have  become  settled  in  their  forms,  and  their  meaning 
established  by  continuous  and  uniform  adjudications. 
Guaranties  are  capable  of  classification,  however,  and  have 
fixed  rules  of  interpretation,  but  which  are  npt  always 
easy  of  application  to  given  cases.    For  these  reasons  the 
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authoi^ities  do  not  always  harmonize.  But  the  rule  seems 
to  be  settled,  that  when  the  guaranty  is  direct,  and  the 
thing  guaranteed  definite  in  its  amount,  and  known  to  the 
guarantor  at  the  time  he  gives  his  guaranty,  neither  notice 
of  the  acceptance  of  the  guaranty,  nor  of  the  default  of  his 
principal,  need  to  be  given  to  the  guarantor;  for  he  knew 
when  he  made  the  guaranty  the  full  extent  of  his  liability. 
But  when  the  guaranty  is  coUa^teral,  and  the  debt  guaran- 
teed yet  to  be  created,  the  amount  of  which  is  uncertain, 
and  may  be  variable,  and  can  not  be  known  to  the 
guarantor  at  the  time  he  makes  the  guaranty,  notice 
within  a  reasonable  time,  to  the  guarantor  by  the  guaran- 
tee, of  his  acceptance  of  the  guaranty,  and  of  the  default 
of  the  principal,  is  necessary,  or  the  guarantor  will  be  dis- 
charged ;  for  he  can  not,  without  such  notice,  know  that 
the  guaranty  is  accepted,  nor  of  the  default  of  his  princi- 
pal, nor  the  extent  of  his  liability,  and  can  not  protect 
himself  from  loss  by  the  principal  debtor. 

It  seems  to  us  that  the  guaranty  before  us  falls  within 
the  latter  class.  There  is  nothing  in  the  finding  of  the 
court  to  show  that  the  appellant  knew  his  guaranty  had 
been  accepted,  nor  that  the  appellees  had  sold  the  goods 
to  Conover  upon  the  faith  of  the  guaranty,  nor  that  Con- 
over  had  made  default  in  payment  therefor,  nor  of  the 
amount  of  the  liability,  until  the  7th  day  of  July,  1874, 
within  a  week  of  the  expiration  of  the  guaranty ;  while, 
during  the  five  months  which  had  intervened,  the  appel- 
lees were  selling  goods  to  Conover,  to  the  amount  of  three 
thousand  dollars,  and  receiving  his  monthly  acceptances 
therefor,  some  of  which  he  failed  to  meet,  and  several  of 
which  were  finally  taken  up  by  the  appellees.  Under  the 
circumstances  the  notice  was  too  late.  At  the  time  it  was 
given  it  was  practically  useless  to  the  appellant.  The  debt 
had  been  created.  Conover  had  failed  to  meet  his  a(^cept- 
ances ;  all  of  which  was  known  to  the  appellees  months 
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before  they  gave  notice  to  the  appellant.     This  state  of 
facts,  \vc  think,  should  discharge  the  guarantor. 

The  appellees  rely  upon  the  case  of  Jackson  v.  Yandes, 
7  Blackf.  526.  The  guaranty  in  that  case  was  similar  to 
the  one  in  this  case,  except  that  it  concluded  with  the 
following  words  :  "  This  is  to  be  construed  as  a  continuing 
letter  of  credit  and  binding  on  us  until  countermanded." 
The  guarantors  having  thus  undertaken  to  be  responsible 
till  they  countermanded  their  guaranty,  notice  was  clearly 
unnecessary.  In  the  case  of  Smith  v.  Bainbridge,,  6  Blackf. 
12,  which  was  founded  upon  %  similar  guaranty,  without 
the  concluding  words  above  quoted,  the  court  held  that 
notice  to  the  guarantor  was  necessary.  See,  also,  Gaff  v. 
Sims,  45  Ind.  262. 

The  following  authorities  essentially  cover  the  ground  ot 
guaranties,  illustrate  the  principles  governing  them,  and 
more  or  less  directly  support  this  opinion :  Burns  v.  SemmeSy 
4  Cranch  C.  C.  702;  Edmondston  v.  Drake,  5  Pet.  624;  Lee 
V.  Dick,  10  Pet.  482  ;  Adanis  v.  Jones,  12  Pet.  207  ;  Shew- 
ell  V.  Knox,  1  Dev.  404 ;  Stafford  v.  IjOk,  16  Johns.  67 ;  Rey- 
nolds V.  Douglass,  12  Pet.  497;  Mclvcr  v.  Richardson ^ 
1  M.  &  S.  557 ;  Babcock  v.  Bryant,  12  Pick.  133 ;  Thomas 
V.  Davis^  14  Pick.  353;  Clark  v.  Remington,' 11  Met,  361; 
Kincheloe  v.  Holmes,  7  B.  Mon.  5 ;  Steadman  v.  Guth- 
rie, 4  Met.  Ky.  147 ;  Pay7U  v.  Ives,  3  D.  &  R.  N.  P.  664 ; 
Smith  v.  Anthony,  5  Mo.  504 ;  Rankin  v.  Childs,  9  Mo.  673 ; 
Lawton  v.  Maner,  9  Rich.  335 ;  Sollee  v.  Meugy,  1  Bailey, 
620;  Wardlaw  v.  Hairison,  11  Rich.  626;  Mozbyw  Tinkler, 
1  Cromp.  M.  &  R.  692 ;  Birks  v.  Trippet,  1  Saund.  32 ;  Bcebe  v. 
Dudley,  6  Fost.  N.  H.  249  ;  Crerner  v.  Higginson,  1  Mason, 
326 ;  Allen  v.  Pike.  3  Gush.  238 ;  Wildes  v.  Savage,  1  Story,  22 ; 
Bradley  v.  Cary,  8  Greenl.  234 ;  Norton  v.  Eastman,  AOreeiil, 
521 ;  Tuckerman  v.  French,  7  Greenl.,  115 ;  Hoioe  y.  Nickels j 
22  Me.  175 ;  Graft  v.  Isham,  13  Conn.  28 ;  Menard  v.  Scudder^ 
7  La.  An.  385;  Bank  of  Illinois  v.  Sloo,  16  La.  539; 
Patterson  v.  Reed^  7  Watts  &  S.  144  ;  Kellogg  v.  Stockton,  29 
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Pa.  State, 460  ;  Taylor  v.  McClung,2  Hous.  Del.  24 ;  McCol- 
lum  V.  dishing^  22  Ark.  540 ;  Central  Savings  Bank  v.  Shine^ 
48  Mo.  456  ;  Montgomery  v.  Kellogg,  43  Miss.  486 ;  Claflin 
V,  Briant,  58  Ga.  414;  MayMd  v.  Wheeler,  37  Tex.  256; 
Geiger  v.  Clark,  13  Cal.  579.  See,  also,  the  text-books :  2 
Story  Con.,  sec.  1133;  Addison  Con.,  sec.  1115;  Brandt 
Suretyship  &  Guaranty,  sees.  157-163 ;  Wade  Notice,  sees. 
378,  380,  386,  406. 

According*  to  the  main  current  of  these  authorities,  we 
think  the  court  erred  in  the  conclusion  of  law  upon  the 
special  finding  of  facts. 

The  judgment  is  reversed,  at  the  costs  of  the  appellees; 
cause  remanded,  with  instructions  to  state  the  conclusions 
of  law,  upon  the  finding  of  facts,  in  favor  of  the  appellant, 
and  to  render  judgment  accordingly. 


The  American   Insurance  Company  r.    Wellman  et  al. 

PoBEioy  Insurance  Company. — Promissory  Isote. — Auaiemeni  of  Action, 
— A  promissory  note  executed  within  this  State  to  a  foreign  insurance 
company,  as  such,  is  not  void  because  the  company  has  not  complied  with  the 
laws  of  this  State,  authorizing  such  companies  to  do  business  within  the 
State,  but  its  coUectioa  is  suspended  until  such  laws  hare  been  complied 
with. 

From  tlie  Gibson  Circuit  Court. 

a.  M.  J.  Miller,  for  appellant. 
H.  A.  Yeager,  for  appellees. 

BiDDLE,  J. — Complaint  on  a  promissory  note  made  to 
the  appellant  by  the  predecessors  of  the  appellees.  The 
character  of  the  note  will  appear  in  the  course  of  this 
opinion. 

Answer  in  four  paragraphs,  the  first,  second  and  third 
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or  Which  need  not  be  further  noticed,  as  no  question  arises 
upon  them. 

The  substantial  averments  of  the  fourth  paragraph  are 
as  follows : 

That  said  note  was  executed  to  the  plaintiff  as  a  pre- 
mium note  for  a  policy  of  insurance  issued  by  the  plaintiff 
on  the  i)roperty  therein  described,  for  five  years  from 
February  6th,  1871,  to  February  6th,  1876;  that  the 
plaintiff  is  an  insurance  company,  duly  organized  and  ex- 
isting under  the  laws  of  the  State  of  Illinois ;  that  said 
risk  was  taken,  and  said  contract  of  insurance  entered  into, 
and  the  said  note  given,  without  said  companj'^  or  its  agent 
having  in  anywise  complied  with  certain  acts  of  the  Gen- 
eral Assembly  of  the  State  of  Indiana,  passed  June  17th, 
1852,  March  2d,  1855,  and  December  21st,  1865,  respecting 
foi'eign  corporations  and  foreign  insurance  companies  and 
their,  agents  doing  business  in  this  State  ;  that  no  author- 
ity of  said  insurance  company,  or  the  agent  thereof,  w^as 
on  jfile  in  the  clerk's  office  of  Gibson  countv,  Indiana, 
when  the  said  risk  and  contract  of  insurance  were  entered 
into,  and  when  said  note  was  given,  and  said  policy  of  in- 
surance issued ;  that  no  certificate  of  authority  from  the 
auditor  of  the  State  of  Indiana  to  said  insurance  company, 
or  its  agent,  was  on  file  in  the  clerk's  office  of  said  county 
of  Gibson,  authorizing  said  company  or  its  agent  to  trans- 
act business  in  the  State  of  Indiana,  as  required  by  said 
acts  of  the  General  Assembly — all  of  which  is  fully  and 
particularly  averred.     Wherefore,  etc. 

Replies  were  filed ;  trial  had,  resulting  in  a  judgment  for 
defendants;  exceptions;  appeal. 

Two  questions  are  presented  by  the  appellant, — the  first 
upon  overruling  the  demurrer  to  the  fourth  paragraph  of 
the  answer,  and  the  second  arising  under  the  motion  for  a 
new  trial,  namely,  that  the  finding  is  contrary  to  the  evi- 
dence. 

The  question  arising  upon  overruling  the  demurrer  to 
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the  fourth  paragraph  of  the  answer  has  been  recently  and 
fully  considered  by  this  court  in  the  case  of  Smith  v.  Little, 
67  Ind.  549,  wherein  it  is  held  that  policies  issued 
and  notes  taken  by  foreign  insurance  companies  within 
this  State  are  not  void  because  they  have  not  complied 
with  the  statutes  authorizing  them  to  do  business  within 
Its  limits,  but  the  remedy  upon  such  notes  is  suspended  un- 
til they  do  comply  with  said  laws.  The  fourth  paragraph 
is  therefore  sufficient.  See,  also,  the  The  Farmers  and  Mer- 
chants Ins.  Co.  V.  Harrah,  47  Ind.  236 ;  The  Walter  A. 
Wood  Mowing^  etc.,  Machine  Co.  v.  Caldwell,  54  Ind.  270 ; 
The  American  Ins.  Co.  v.  Pettijohn,  62  Ind.  382 ;  Daly  v.  The 
National  Life  Ins.  Co.  of  the  United  States  of  America,  64 
Ind.  1 ;  The  Singer  Manufacturing  Co.  v.  Brown,  64  Ind.  548. 

The  note  described  in  the  complaint  was  introduced  as 
evidence  at  the  trial ;  and  other  evidence  was  introduced 
showing  that  it  was  given  as  a  premium  note  upon  the 
policy  of  insurance,  as  averred  in  the  fourth  paragraph  of 
answer.  There  was  no  evidence  showing,  or  tending  to 
show,  that  either  the  plaintiff  or  its  agent  had  complied, 
or  offered  to  comply,  with  the  statutes  authorizing  the 
company  to  do  business  within  this  State ;  indeed,  it  was 
admitted  upon  the  trial  that  neither  the  plaintiff  nor  its 
agent  had  so  complied.  The  finding,  therefore,  under  the 
fourth  paragraph  of  answer,  was  correct. 

The  judgment  is  affirmed,  at  the  costs  of  the  appellant. 

Petition  for  a  rehearing  overruled. 


Norms  v.  The  State. 

3*rom  the  Union  Circuit  Court. 

T,  D.  Evans,  J.  M.  Cropsey  and  C.  M.  Cooper,  for  appellant 
T.  W.  Woolleth  Attorney  General,  for  the  State. 
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Scott,  J. — This  was  a  prosecution  for  felling  *'two  jjills  of  xtbiskov  ' 
without  license.  The  same  question  is  made  in  this  casn  that  was  decided 
in  the  case  of  Arbitiirode  v.  The  State,  67  Ind.  267. 

Upon  the  authority  of  that  case,  the  judgment  in  this  case  must  be  reversed. 

The  judgment  is  reversed.  Cause  remanded,  with  instructions  to  the  cir- 
cuit court  to  sustain  the  motion  to  quash  the  indictment. 


NoRRis  V.  The  Statb. 

From  the  Union  Circuit  Court. 

T.  D.  Evans,  J.  M.  Cropseyenid  C.  M.  Cooper,  tor  appellant. 
T.  W,  U'oolUn,  Attorney  General,  for  the  State. 

Scott,  J. — This  was  a  prosecution  for  selling  **  one  gill  of  whiskey  "  witb - 
out  license.  The  same  question  is  made  in  this  case  as  that  decided  in  the 
case  of  Arbintrode  v.  The  State,  67  Ind.  267. 

Upon  the  authority  of  that  case,  the  judgment  in  this  case  must  be  reversed. 

Judgment  reversed.  Cause  remand^,  with  instructions  to  the  circuit 
court  to  sustain  the  motion  to  quash  the  indictment. 


The  Board  of  Commissioners  of  Grant  County  r.  Miller. 

From  the  Grant  Circuit  Court. 

R.  W.  Bailey,  A.  Diltz,  J.  F.  McDowell  and  G.  L.  McDmoell,  for  appellant. 
A,  StccUy  R.  T,  St.n/ohn,  L.  D.  Baldwin  and Baldwin,  for  appellee. 

Scott,  J. — The  questions  in  this  case  are  the  same  as  those  decided  in  the 
case  of  The  Board  of  Commissioners  of  Grant  County  v.  Woods-,  ante^  p.  356  ; 
and,  on  the  authority  of  that  case,  the  judgment  in  this  case  must  be  af- 
firmed. 

The  judgment  is  aflSrmed,  at  the  costs  of  the  appellant. 


Xline  V.  Urmston  et  al. 

From  the  Newton  Circuit  Court. 

C.  H.  Test  and  J.  Coburn,  for  appellant. 

E.  O'Brien  and  W.  H.  Martin,  for  appellees. 

WoRDKN,  J. — Action  by  the  appellees,  against  the  appellant,  upon  an  ac- 
count f«)r  services  as  attorneys  at  law,  performed  by  the  plaintiffs  for  the 
defendant.     Issue ;  trial  by  jury  ;  verdict  and  judgment  for  the  plaintiffs. 

The  only  point  made  by  the  appellant  is,  that  the  verdict  was  not  sus- 
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tained  by  the  evidence,  and  that  the  amount  found  for  the  plaintiffs  was  too 
large. 

Having  looked  through  the  evidence,  we  are  of  opinion  that  it  fully  sus- 
tained the  verdict ;  and  the  amount  found  for  the  plaintiffs,  $200.00,  was 
not,  in  our  opinion,  too  much. 

The  judgment  below  is  affirmed,  with  coeta  and  ten  per  cent,  damages. 


Andrews  t-.  Meirel  et  al. 

From  the  Marion  Superior  Court. 

P.  W.  Bartholomew^  for  appellant. 

C.  W.  andtk  and  IL  O.  Hawkins^  fur  appellees. 

WoRDBK,  J. — This  was  an  action  by  the  appellees,  aeainst  the  appellant, 
to  recover  for  services  rendered  by  the  pkintiffs,  as  real  estate  brokers,  for 
the  defendant,  at  his  instance  and  request,  in  the  business  of  the  sale  and 
exchange  of  certain  real  estate. 

Trial  by  jury,  verdict  and  judgment  for  the  plaintiffs,  and  judgment  af- 
firmed at  general  term. 

There  is  no  question  presented  by  the  record,  save  that  as  to  the  suffi- 
ciency of  the  evidence  to  sustain  the  verdict. 

Having  examined  the  evidence,  we  find,  to  say  the  least  of  it,  that  it  tends 
to  sustain  the  verdict. 

The  judgment  below  is  affirmed,  with  costs. 


•  m   • 


Garver  v.  Murphy  et  al. 

Prom  the  Hamilton  Oii^uit  Court. 

W.  Qarver,  for  appellant. 

A.  F.  Shirts,  O.  Shirts  and  W.  R.  Fertig,  for  appellees, 

BiDDLB,  J. — Suit  commenced  before  a  justice  of  the  peace,  on  a  promis- 
sory note  made  by  the  appellant  to  Leonard  Wild,  and  endorsed  by  Wild 
to  the  appellees.  Judgment  for  the  appellees  before  the  justice.  Appeal ' 
to  the  circuit  court  by  the  appi^llant  ;  trial  by  the  court  ;  finding  for  the. 
appellees;  motion  for  a  naw  trial  overruled;  exceptions;  judgment  ;  ap- 
peal to  this  court. 

No  question  arises  upon  the  pleadings.    The  appellant  offered  no  evidence  ' 
in  his  defence,  against  the  note. 

The  judgment  is  affirmed,  at  the  costs  of  the  appellant. 


Vol.  LXIX.— 27 
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Kelley  r.  The  State.    No.  7299. 
Kellby  v.  The  State.    No.  7300. 

From  the  Montgomery  Circuit  Court. 

J.  H,  Thompson  and  W,  H,  Thompson,  for  appellant. 
T.  W.  Woollen^  Attorney  General,  for  the  Stale. 

HowK,  C.  J. — Come  the  parties  in  the  above  entitled  causes  by  their  re- 
spective coun8(»l,  and,  by  an  agreement  in  writing  heretofore  filed  therein, 
(be  State  of  Indiana,  by  its  prosecuting  attorney,  upon  the  authority  of  the 
case  of  Vannoy  v.  Tiie  State,  64  Ind.  447,  doth  confess  that  the  circuit 
court  erred,  in  each  of  said  cases,  in  overruling  the  appellant's  motion  to 
quash  the  indictment  therein.  See,  also,  the  case  of  The  State  v.  WUcoas^ 
66  Ind.  657. 

The  judgment  is  reversed  in  each  of  said  cases,  and  the  cause  is  remanded, 
with  instructions  to  sustain  the  appellant's  motion  to  quash  the  indictment. 


♦  • 


Johnson  et  al.  v.  Harris. 

Prom  the  Grant  Circuit  Court.  • 

O.  W,  Harvey,  O.  T.  B.  Carr,  R.  Hill  and  J.  W.  Niehol,  for  appellants. 
A,  SiftU,  R.  T.  St.Joh>i,  I.  VanDepanier  and  J,  W.  Lacey,  for  appellee. 

BiDDLR,  J. — This  case  is  the  same  in  principle  as  the  case  of  Johnson 
V.  Hariris,  ante,  p.  805.  By  the  authority  of  that  case,  this  case  is  affirmed, 
at  the  costs  of  the  appellants. 

This  judgment  is  rendered  as  of  the  term  at  which  the  cause  was  submitted. 


Danenhoffer  v.  The  State. 

From  the  Ripley  Circuit  Court. 

O,  Dwbin,  for  appellant. 

T.  W,  Woollen,  Attorney  General,  and  A,  F.  Ayres,  for  the  State. 

HowK,  C.  J. — The  facts  of  this  case,  as  shown  by  the  record,  are  8ul>- 
stantiully  the  same  in  all  material  particulars,  as  those  which  were  fully  con- 
sidered and  piissed  upon  by  this  court  in  the  case  of  Danenhoffer  v.  The 
State,  ante,  p.  295.  The  supposed  offence,  charged  against  the  ap- 
pellnnt  in  the  case  now  before  us,  appears  to  have  been  committed  at  tne 
same  time,  and  under  the  same  circumstjtnces,  as  are  fully  detailed  and  set 
forth  in  the  opinion  of  the  court  in  the  case  cited.  For  the  reasons  given  in 
that  opinion,  we  think  that  this  case  must  be  decided  as  that  case  was  de- 
cided. 

The  judgment  is  reversed,  and  the  cause  is  remanded,  with  instructions 
to  sustain  the  appellant's  motion  for  a  new  trial,  etc. 
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Nbal  i\  Nbal. 

Statute  of  FBAtms, — THiats. — Parol  Contract  for  Purchase  of  Land. — 
Copy. — Possession, — A  complaint  for  pilrtition  of  certain  land  alleged  that 
it  had  heen  purchased  hy  the  defendant,  under  an  agreement  with  the 
plaintiff,  th^t,  if  the  latter  would  stay  with  the  former  and  work  for  him 
for  a  stipulated  period,  the  "  lahor  performed  hy  the  plaintiff  should 
entitle  him  to  one-half  in  value  of  the  land ;"  that  the  plaintiff  had  per- 
formed the  labor;  that  the  defendant,  "  with  the  means  acquired  by  their 
joint  labor/'  had  purchased  the  land,  taking  title  to  the  whole  in  himself  i 
and  **  that,  after  the  purchase,  the  plaintiff  had  farmed  a  portion  of  said  land," 
on  the  shares,  <*and  finally  went  into  possession  of  the  same  "  at  ascertain  time, 
**  and  has  had  and  held  open  and  notorious  possession  of  the  same  from 
that  time  to  the ''  time  of  commencing  tbe  action. 

Held,  on  demurrer,  the  contrary  not  being  alleged,  that  the  contract  is 
presumed  to  have  been  by  parol. 

Heldj  also,  that  the  contract  was  void  by  the  statute  of  fhtuds,  the  averment 
as  to  possession  not  being  sufficient  to  take  it  out  of  the  statute. 

Heldf  also,  that  there  was  no  trust. 


420  SUPREME  COURT  OF  INJDIANA. 


Neal  V.  Neal. 


From  the  Fountain  Circuit  Court. 

J.  H.  Voliva^  H.  IL  Stilwell  and  J.  B.  Martin,  for  ap- 
pellant. 
II .  B.  Doehterman  and  71  L,  Stilwell,  for  appellee. 

WoRDBN,  J. — Complaint  by  the  appellee,  against  the  ap- 
pellant, in  three  paragraphs.  The  first  and  third  went 
out  on  demurrer.     The  second  was  as  follows: 

*'The   plaintiff,  further  complaining  of  the  defendant, 

says,    that    on    the    day   of ,    1860,  (the 

plaintiff  then  being  21  years  old,)  the  defendant,  "Niathan 
Neal,  who  is  the   father  of   this  plaintiff,  came    to    thfe 
plaintiff  and  said  he  wished  to  purchase  a  certain  piece  ' 
of  real   estate  of  Reuben  Lister,   if  this  plaintiff  would 
help  him  pay  for  it  and  take  part  of  said  land. 

"  The  plaintiff'  was  then  about  to  leave  his  father's 
house,  and,  in  consideration  of  receiviiifg  one-half  of  said 
land,  he  stayed  and  accepted  the  proposition,  and  contribu- 
ted 108  bushels  of  wheat  and  worked  three  years  for  his 
father,  lacking  fifteen  days;  and  on  the  31st  day  of 
January,  1862,  with  the  means  acquired  by  their  joint 
labor,  in  pursuance  of  said  agreement,  they  jointly  pur- 
chased said  real  estate,  it  being  agreed  that  the  three 
years  labor  performed  by  the  plaintiff  should  entitle  him 
to  one-half  in  value  of  said  land;  and  they  purchased 
from  Reuben  Lister  the  following  described  real  estate, 
to  wit :  The  north-west  quarter  of  section  25,  township 
twenty  (20)  north,  of  range  seven  west,  except  8  acres 
heretofore  sold  out  of  the  south-west  corner  of  said 
quarter  section,  making  152  acres,  for  the  sum 
of  $1,950;  and,  by  agreement,  the  deed  to  said  land 
was  made  to  said  defendant,  Nathan  Neal,  and  said  deed 
recorded,  on  the  25th  day  of  April,  1863 ;  that,  after  the 
purchase,  this  plaintiff  farmed  a  portion  of  said  land,  and 
finally  Avent  into  possession  of  the  same  January,  1868, 
and  has  had  and  held  open   and  notorious  and  undis- 
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puted  possession  of  the  same  from  that  time  to  the 
present;  that,  since  he  went  into  possession  of  said  real 
estate,  he  has  made  permanent  and  valuable  improvements 
on  the  sanie;  that  said  land  was  in  a  bad  condition  when 
it  was  purchased,  and  that  he  cleared  up  the  farm,  and 
cut  and  cleared  70  acres  of  heavy  timber,  worth  $10  per 
acre,  built  a  house  upon  the  same  worth  $200,  also  a 
Btable  worth  $150,  cut  and  made  a  ditch  115  rods  in 
length,  worth  $60,  built  a  smoke-house  worth  $20,  put  a 
plank  fence  around  the  house  and  garden,  worth  $25 ; 
that  he  reset  and  built  nearly  all  the  fence,  which  was  of 
the  value  of  $100;  making  inprovenients  in  all  of  the  value 
of  $1,255,  and  enhancing  in  value  the  land  to  that  amount ; 
that  said  pluintiii'  and  defendant  have  farmed  said  land 
in  partnership  ever  since  the  plaintiiF  went  into  the  pos- 
session of  the  same,  on  the  —  day  of  January,  1863,  the 
said  plaintift' cultivating  said  land,  furnishing  every  thing 
and  giving  to  the  defendant  one-third  of  the  products  of 
said  land.  And  the  plaintiff  says  that  the  said  defendant, 
since  the  plaintiif  went  into  possession  of  said  land,  have 
held  themselves"  [has  held  himself  and  the  plaintiff?] 
"  out  as  the  owners  of  said  land,  until  within  a  few  months 
past,  since  which  time  he,  defendant,  has  been  threaten- 
ing to  sell  said  land  and  attempting  to  dispossess  the  plain- 
tiff. And  therefore  the  plaintiff  asks  for  a  parti- 
tion," etc. 

The  defendant  demurred  to  the  paragraph  of  com- 
plaint above  set  out,  for  want  of  sufficient  facts,  but  the 
demurrer  was  overruled,  and  the   defendant  excepted. 

Such  further  proceedings  were  had  as  that  the  land  was 
parted  between  the  plaintiff*  and  defendant  equally. 

Several  supposed  errors  are  assigned,  including  the  ruling 
on  the  demurrer  above  mentioned ;  and,  as  we  have  con- 
cluded that  the  paragraph  of  complaint  was  not  sufficient, 
we  need  not  examine  any  other  question. 

It   is  apparent  that  the  right  of   the  plaintiff  to   any 
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part  of  the  land  must  depend  upon  one  of  two  things, 
viz. :  First,  that  he  paid  a  part  of  the  purchase- money  for 
the  land,  and  that,  hence,  a  trust  resulted  in  his  favor, 
although  the  deed  was  taken  in  the  name  of  his  father ; 
or.  Second,  upon  the  alleged  contract  with  his  father. 

The  complaint  is  obscurely  drawn,  and  it  is  difficult  to 
say  precisely  what  it  means ;  but  it  seems  to  us  that,  tak- 
ing it  altogether,  it  does  not  show  that  the  plaintiff  paid 
any  part  of  the  purchase-money  for  the  laud,  and  hence 
no  trust  arises  on  that  ground. 

The.  complaint,  to  be  sure,  alleges  that  the  defendant 
said  he  wished  to  buy  the  land,  if  the  plaintiff  would  help 
•him  pay  for  it  and  take  a  part  of  the  land.  But  how  was 
the  plaintiff  to  help  him  pay  for  it  ?  Not  by  furnishing 
any  part  of  the  purchase-monej ;  this  is  shown  by 
what  follows  in  the  complaint.  The  complaint  proceeds 
to  allege  that  the  plaintiff,  in  consideration  of  receiving 
one-half  of  the  land,  stayed  and  accepted  his  father's 
proposition,  and  contributed  one  hundred  and  eight  bush- 
els of  wheat  and  worked  three  years  for  his  father,  etc. 
Then  the  complaint  alleges,  that  "  with  the  means  ac- 
quired by  their  joint  labor  "  (that  is,  while  the  plaintiff 
was  working  for  his  father),  "  in  pursuance  of  said  agree- 
ment, they  jointly  purchased  said  real  estate,  it  being  agreed 
that  the  three  years  labor  performed  by  plaintiff  should 
entitle  him  to  one-half  in  value  of  the  land." 

The  plaintiff  furnished  some  wheat,  it  maybe  supposed, 
to  his  father,  to  help  pay  for  the  land,  and  worked  for  his 
father;  but  he  does  not  appear  to  have  furnished  any 
portion  of  the  purcliase-money.  This,  it  may  be  assumed, 
was  all  paid  by  his  father.  Whatever  right,  therefore,  the 
plaintiff  may  have  to  any  part  of  the  land,  must  depend 
upon  his  contract  with  his  father,  \)y  which,  it  was  al- 
leged, he  was  to  have  one-half  in  value  of  the  land  for 
his  three  years  work. 

It  must  be  assumed  that  the  contract  was  not  in  writ- 
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ing,  inasmuch  as,  had  it  been,  the  original  or  a  copy 
thereof  should  have  been  filed  with  the  complaint ;  and 
the  question  arises,  whether  it  sufficiently  appears  by  the 
complaint  that  possession  was  delivered  and  taken  under 
the  contract,  so  as  to  take  the  case  out  of  the  statute  of 
frauds.  The  complaint  alleges,  "  that,  after  the  purchase, 
this  plaintiff  farmed  a  portion  of  said  land,  and  finally 
went  into  the  possession  of  the  same  January,  1863,  and  has 
had  and  held  open  and  notorious  and  undisputed  pos- 
session of  the  same,  from  that  time  to  the  present." 

In  order  that  possession  may  take  such  case  out  of  the 
statute  of  frauds,  it  must  appear  that  such  possession  was 
taken  under  and  by  virtue  of  the  contract;  and  with  the 
knowledge  and  consent  of  the  vendor.  Moore  v.  Higbee^ 
45  lud.  487.  See,  also.  Sands  v.  Thompson^  43  Ind.  18 ; 
and  Carlisle  v.  Brennan^  67  Ind.  12. 

It  perhaps  may  be  said,  that  the  contract  between  the 
parties,  in  order  that  possession  under  it  may  take  the  case 
out  of  the  statute,  must  provide,  either  expressly  or  by 
implication,  that  the  purchaser  shall  be  entitled  to  the 
possession  which  is  thus  taken ;  for,  if  it  does  not,  it 
can  hardly  be  said  that  possession  is  taken  pursuant  to, 
or  by  virtue  of,  the  contract.  It  is  apparent  that  the 
complaint  does  not  show  such  a  taking  of  possession  as  will 
take  the  case  out  of  the  statute.  It  does  not  state  that 
the  possession  was  taken  by  virtue  of  the  contract,  or 
any  thing  of  equivalent  import. 

We  are  of  opinion,  for  these  reasons,  that  the  demur- 
rer to  the  paragraph  of  complaint  should  have  been 
sustained. 

The  judgment  below  is  reversed,  with  costs,  and  the 
cause  is  remanded,  for  further  proceedings  in  accordance 
with  this  opinion. 


iM  'sa 
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Railroad. — Conveyance  of  Right  of  Way. — Deseripiion. — Where  a  statute 
authorizes  a  railroad  company  to  receive,  from  owners  of  lands  over 
which  it  is  ahout  to  construct  its  railroad,  grants  o(  right  of  way,  not  ex- 
ceeding a  specified  width,  an  instrument  granting  such  right,  without 
specifying  the  width  ^hefeof,  should  he  construed  as  granting  a  right  of 
way  as  wide  as  the  company  may  choose  to  occupy,  not  exceeding  the 
statutory  width. 

Same. — Title  Aeguired  Subsequent  to  Grant, — Where  such  a  grant  was  made  by 
one  holding  simply  under  the  pre-emption  laws  of  the  United  States,  hissub- 
sequently  acquiring  the  legal  title  by  patent  would  enure  to  the  benefit  of 
the  company. 

Samu. — By  subsequently  laying  out  an  addition  to  a  town,  so  as  to  abut  upon 
the  right  of  way  of  the  company,  the  owner  thereby  recognized  his  grant 
to  the  company. 

Same.  -  Trespass. — Street — The  erection,  by  the  company,  of  a  side-track, 
upon  such  right  of  way,  could  not  be  complained  of  by  owners  of  adjoin- 
ing lot9  in  such  addition,  though  such  side- track  interfered  with  their  ^x&o 
of  such  right  of  way  as  a  street. 

From  the  Howard  Circuit  Court. 

D.  Moss^  for  appellant. 

JU.  Bell  and  M.  McDowell,  for  appellees. 

NiBLACK,  J. — The  complaint  in  this  case  averred,  that 
William  Rayl  and  Christian  Ravi  were,  and  for  twenty 
years  then  immediately  preceding  had  been,  the  owners 
in  fee-simple  of  lots  Nos.  64,  65,  66  and  67  in  the  City  of 
Kokomo ;  that  said  lots  adjoined  and  abutted  against  the 
east  line  or  side  of  what  was  called  or  known  as  Buck- 
eye or  Railroad  street,  in  said  city ;  that  the  main  line 
of  the  railway  belonging  to  the  Indianapolis,  Peru  and 
Chicago  Railway  Company  ran  along  and  upon  said 
street,  at  a  distance  of  forty  feet  west  of,  and  parallel 
with,  the  said  east  line  of  such  street,  leaving  what  was 
formerly  an  open  area  of  forty  feet  in  width,  be- 
tween said  lots  and  said  line  of  railway;  that  in  July, 
1868,  the   defendant,  the  said  railway  company,  without 
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causing  the  damages  to  be  first  assessed  and  paid  or  ten- 
dered, and  without  the  consent  of  the  plaintiffs,  con- 
structed a  switch  or  side-track  to  its  said  railway  line, 
over,  along  and  upon  that  portion  of  said  street  which 
constituted  the  open  area  between  said  lots  and  said  line 
of  railway,  thereby  unlawfully  obstructing  such  street  and 
greatly  depreciating  the  value  of  said  lots,  to  the  injury 
of  the  plaintiffs.  Wherefore  the  plaintiff's  demanded  judg- 
ment for  damages,  and  that  the  defendant  be  enjoined  from 
using  its  said  side-track,  until  it  should  lawfully  obtain  the 
right  of  way  for  suchside-track,  over  and  along  said  street. 

Issue  being  joined,  the  cause  was  tried  by  the  court. 
The  court  made  a  finding  for  the  plaintiffs,  assessing 
their  damages  at  one  hundred  doUare,  and  holding  that  the 
defendant  ought  to  be  enjoined  from  further  using  so  much 
of  said  side-track  as  ran  between  said  lots  and  the  main 
track,  until  the  defendant  should  procure  the  right  of 
way  over  the  ground  upon  which  that  pDrtion  of  the  side- 
track was  located. 

After  considering  and  overruling  a  motion  for  a  new 
trial,  the  court  rendered  judgment  in  favor  of  the  plain- 
tiffs, in  accordance  with  its  finding. 

One  of  the  questions  presented  and  discussed  here  is  that 
of  the  sufficiency  of  the  evidence  to  support  the  finding. 

On  the  trial,  sections  13, 15  and  19  of  "An  act  to  incor- 
porate the  Pern  and  Indianapolis  Railroad  Company," 
approved  January  19th,  1846,  were  read  in  evidence. 

The  13th  section  provided  that  the  corporation  cre- 
ated by  that  act  should  have  full  power  to  examine,  mark, 
survey  and  locate  a  route  for  a  railroad  from  Peru,  by  way 
of  Kokomo,  Canton  and  Noblesville,  to  Indianapolis,  "  the 
same  to  be  not  more  than  eighty  feet  in  width." 

The  15th  section  provided  for  the  relinquishment  of 
so  much  land  as  might  be  necessary  for  the  location  and 
construction  of  the  road,  by  persons  through  whose  lands 
such  road  might  pass ;  also,  that  such  corporation  might 
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receive,  for  its  belieiit,  contracts,  relinquishments,  dona- 
tions, gifts,  grants  or  bequests,  made  and  entered  into  in 
writing,  and  in  consideration  of  such  location,  which 
should  be  binding  and  obligatory  :  "  Provided,  That  all 
such  contracts,  relinquishments,  donations,  gifts,  grants 
and  bequests  shall  be  fully  and  plainly  made  in  writing, 
and  signed  by  the  party  making  the  same." 

The  19th  section  provided,  "  That  when  said  cor- 
poration shall  have  procured  the  right  of  way,  as  herein- 
before provided,  they  shall  be  seized  in  fee-simple  of  the 
right  of  such  land,  and  they  shall  have  the  sole  use  and 
occupancy  of  the  same,"  only  not  to  interfere  with  other 
railroad  companies  then  already  incorporated. 

It  was  also  made  to  appear,  that  on  the  7th  day  of  Sep- 
tember, 1847,  one  Corydon  Richmond,  being  at  the  time 
in  the  possession  and  actual  occupancy  of  the  tract  of  land 
which  embraces  the  lots  mentioned  in  the  complaint,  un- 
der a  pre-emption  claim  authorized  by  the  laws  of  the 
United  States,  executed  and  delivered  to  the  Peru  and 
Indianapolis  Railroad  Company  a  relinquishment  to  an  in- 
terest in  said  tract  of  land,  as  follows  : 

"  I,  Corydon  Richmond,  of  the  county  of  Howard  and 
State  of  Indiana,  for  and  in  consideration  of  the  advantages 
which  can  or  will  result  to  the  public  in  general  and  myself  in 
particular,  by  the  construction  of  the  Peru  and  Indianapo- 
lis Railroad,  as  now  is,  or  may  hereafter  be,  surveyed  or 
located,  for  the  purpose  of  facilitating  the  construction  and 
completion  of  said  work,  do  hereby,  and  for  myself,  my 
heirs,  executors,  administrators  and  assigns,  release  and 
relinquish  to  the  Peru  and  Indianapolis  Railroad  Com- 
pany the  right  of  waj'  for  so  much  of  said  road  as  ma)' 
pass  through  and  out  the  following  piece  or  parcel  of  land, 
to  wit:  The  south-east  quarter  of  section  25,  township  24 
north,  range  3  east;  and  I  do  further  release  and  relinquish 
to  said  Peru  and  Indianapolis  Railroad  Company  all  dam- 
ages, and  right  to  damages,  which  I  may  sustain  or  be  en- 
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titled  to  by  reason  of  anything  connected  with,  or  conse- 
quent upon,  the  construction  of  said  road  or  road-bed. 

*'  In  witness  whereof  I  have  hereto  set  my  hand  and 
seal,  this  7th  day  of  September,  1847. 

"CoRYDON  Richmond.        [seal.] 

"  Signed,  sealed  and  delivered  in  the  presence  of  John 
Bohan,  Agent." 

It  was  further  made  to  appear,  that  in  1848  or  1849 
the  Peru  and  Indianapolis  Railroad  Company  located  its 
line  of  road  over  and  upon  the  tract  of  land  described  in  the 
foregoing  relinquishment,  and  appropriated  for  the  pur 
poses  of  said  road  a  strip  of  lan(l  across  said  track  sev- 
enty feet  in  width,  causing  the  timber  and  underbrush 
standing  upon  said  strip  of  land  to  be  soon  afterward 
cleared  away ;  that  the  said  railway  company  thereupon 
proceeded  with  the  construction  of  its  line  of  road,  com- 
pleting the  same  about  the  year  1853,  when  it  was  opened 
for  the  transportation  of  freight  and  passengers. 

It  was  also  shown,  that,  on  the  10th  day  of  April,  1849, 
the  tract  of  land  above  described  was  patented,  and  con- 
veyed by  the  United  States  to  said  Corydon  Richmond, 
upon  a  complete  compliance  on  his  part  with  the  re- 
quirements of  his  pre-emption  claim ;  that,  during  the 
year  1850,  Richmond,  in  conjunction  with  one  Samuel  T. 
Mills,  and  with  the  approbation  and  assistance  of  the 
engineer  of  the  Peru  and  Indianapolis  Railroad  Company, 
laid  off  a  portion  of  the  land  so  patented  and  conveyed 
to  him,  as  above  stated,  into  an  addition  to  the  then  town, 
now  city,  of  Kokomo,  and  had  the  portion  of  land  so  laid  off 
surveyed  and  platted  into  lots  and  streets,  under  the  name 
of  Mills  and  Richmond's  Addition  to  the  town  of  Koko- 
mo ;  that  he  caused  that  portion  of  such  addition  as  laid 
in  squares  adjoining  the  strip  of  land  appropriated  for 
railroad  purposes,  to  be  laid  off  into  lots  abutting  against 
such  strip  of  land,  but  without  infringing  upon  the 
same ;     that,    in    his    plat    of    said    addition,    the    said 
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Richmond  left  a  blank  space  for  said  strip  of  land, 
without  designating  it  as  a  street,  by  name  or  other- 
wise ;  that  said  lots  61,  66,  66  and  67,  were  a  portion  of 
such  addition  to  the  town  of  Kokonio,  and  were  laid 
off  abutting  against  the  strip  of  land  appropriated  by 
the  railroad  company;  that,  after  Mills  &  Richmond's 
Addition  to  the  town  of  Kokomo  was  laid  off,  so  much  of 
the  strip  of  ground  taken  by  the  railroad  company  as  w^as 
left  as  an  open  space  was  used  to  such  an  extent  as  was 
safe  and  convenient,  as  a  public  highway,  and  so  con- 
tinued to  be  used  until  the  time  of  bringing  this 
suit ;  that  the  plaintiffs  became  the  owners  of  lot  67  in 
September,  1856,  of  lots  65  and  66  in  March,  1857,*  and 
of  lot  64  in  September,  1869,  deriving  their  title  in  each 
case  indirectly  from  Richmond  ;  that  in  1864  the  Indian- 
apolis,  Peru  and  Chicago  Railway  Company  succeeded  to  the 
corporate  rights,  property  and  franchises  of  the  Peru  and 
Indianapolis  Railroad  Company ;  that  a  side-track  was 
constructed  in  July,  1868,  between  the  plaintiffs*  lots 
and  the  main  track,  as  stated  in  the  complaint. 

Upon  the  facts  thus  briefly  set  out,  it  is  objected  that 
the  relinquishment  of  the  right  of  way  by  Richmond  to 
the  Peru   and  Indianapolis  Railroad  Company  was  void : 

First.  Because  it  did  not  specify  the  extent  or  width 
of  the  land  intended  to  be  relinquished  by  it; 

Second.  Because  it  was  shown  that,  at  the  time  such 
relinquishment  was  made,  the  legal  title  to  the  land 
described  in  it  was  not  in  Richmond,  but  in  the  United 
States. 

Section  13  of  the  act  of  incorporation,  herein  above 
referred  to,  evidently  authorized  the  Peru  and  Indiana- 
polis Railroad  Company  to  locate  its  road  upon  a  continuous 
strip  of  ground  of  any  width  in  the  discretion  of  the 
company,  not  exceeding  eighty  feet,  and  we  think  that, 
under  section  15  of  that  act,  a  general  relinquishment  of 
the  right  of  way  over  a  tract  of  land,  without  specifying 
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any  width,  conferred  upon  that  company  the  rights  to  take 
and  appropriate  a  strip  of  ground,  over  the  tract  specified, 
not  exceeding   eighty  feet  in  width. 

In  other  words,  we  are  of  the  opinion,  that,  construing 
sections  13  and  15,  supra^  together,  a  relinquishment  of  the 
right  of  way  over  lands,  without  specifying  any  width, 
authorized  the  company  to  appropriate  and  use  an  area 
across  such  lands  of  any  width  in  the  discretion  of  tlie 
company,  not  exceeding  eighty  feet ;  the  act  of  incor- 
poration thus  forming  a  part  of  the  contract  of  relin*- 
quishment. 

Whether  Richmond,  at  the  time  he  executed  the  relin- 
quishment,  had  such  an  inchoate  interest  in  the  land  as 
enabled  him  to  convey  some  estate  in  it,  whether 'con- 
ditional or  otherwise,  we  need  not  enquire. 

That  relinquishment,  as  we  have  construed  it,  supple- 
mented hy  section  19,  supra^  of  the  act  of  incorporation, 
enacting  that  the  right  of  way,  when  acquired,  should  be 
held  by  the  company  in  fee-simple,  purported  to  convey 
to  the  company  an  estate  in  fee^simple  to  so  much  of  the 
laud  described  in  it  as  constituted  the  right  of  way 
through  the  land  under  such  relinquishment.  Under  such 
circumstances,  whatever  title  Richmond  subsequently  ac- 
quired to  the  land  relinquished  by  him  enured  to  the 
benefit  of  the  company.     King  v.  Rea^  56  Ind.  1. 

At  all  events,  it  would  seem  to  us,  that  the  subsequent 
conduct  of  Richmond  can  not  be  otherwise  construed  than 
as  an  afflrmanee  of  his  relinquishment,  obligatory  alike 
upon  him  and  those  claiming  under  him. 

We  are  therefore  brought  to  the  conclusion  that  the 
evidence  showed  that  the  strip  of  ground  in  controverey, 
which  had  become  known  in  common  parlance  as  Buck- 
eye or  Railroad  street,  was  not,  and  never  had  been, 
a  public  street  of  the  town,  now  city,  of  Kokomo,  but  was 
at  the  time  the  side-track  complained  of  was  laid  down. 
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and  has  since  continued  to  be,  the  property  of  the  In- 
dianapolis, Peru  and  Chicago  Railway  Company,  and  that, 
consequently,  the  court  erred  in  overruling  the  appellant's 
motion  for  a  new  trial. 

AH  other  questions  discussed  by  counsel  are  but  sub- 
ordinate to  those  we  have  passed  upon  as  above,  and  need 
not  therefore  be  now  considered. 

The  judgment  is  reversed,  with  costs,  and  the  cause  is 
remanded  for  a  new  trial. 


[137  ''64  Goldsberry  et  al.  v.  The  State,  ex  rel.  Haugham. 

69    430 
I47_W9        SupRKMK  CouRT. —  Waiver  of  Assignment  of  Error  on  Demurrer^  hy  Fail* 

ure  to  Discuss  in  Brief. — An  assignment  of  error,  based  upon  the  over- 
ruling of  a  general  demurrer  to  a  pleading  containing  several  para* 
firraphs,  is  waived  by  a  failure  of  the  party  alleging  the  error  to  discuss 
the  demurrer  as  against  each  of  such  paragraphs. 
Township  Trustee. — Action  on  Bond. — Damages. — Common  Schools. — 
Case  Distinguished, — In  an  action  against  a  township  trustee  on  his  bond* 
for  a  default  in  his  duties  relative  to  schools  and  school  revenues,  the 
court  must,  in  case  of  recovery  against  him,  under  section  7  of  the  act  df 
March  6th,  1866,  1  R.  S.  1876,  p.  781,  assess  upon  the  amount  of  recovery, 
and  include  in  the  judgment,  ten  per  cent,  in  damages.  Reid  v.  The  Siate^ 
ex  rel.y  58  Ind.  406,  distinguished. 

From  the  Madison  Circuit  Court. 

H,  D.  Thompson  and  J.  W.  Sansberry,  for  appellants. 
C.  D.  Thompson  and  Z).  W.  Wood,  for  appellee. 

IIowK,  J. — In  this  action  the  appellee's  relator,  trustee 
of  Jackson  township,  in  Madison  county,  Indiana,  sued 
the  appellants  upon  the  official  bonds  of  Martin  S.  Pruett, 
a  former  trustee  of  said  township,  in  a  complaint  of  two 
paragraphs.  The  appellants  jointly  demurred  to  the  com- 
plaint, as  an  entirety,  upon  several  grounds  of  objection, 
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which  demurrer  was  overruled  by  the  court,  and  to  this 
ruling  they  excepted. 

The  appellants  then  answered  in  four  paragraphs,  of 
which  the  first  was  a  general  denial,  and  each  of  the  other 
three  paragraphs  stated  special  matter,  by  way  of  defence. 
To  the  third  and  fourth  paragraphs  of  said  answer,  the 
appellee's  relator  demurred  for  the  want  of  sufficient  facts, 
which  demurrers  were  overruled  as  to  the  third  paragraph, 
and  sustained  as  to  the  fourth  paragraph,  of  the  answer, 
and  to  this  latter  decision  the  appellants  excepted.  The 
appellee's  relator  then  filed  a  supplemental  complaint, 
alleging  the  death  of  the  defendant  Martin  S.  Pruett,  in- 
testate, and  the  appointment  of  the  appellant  Goldsberry, 
as  the  administrator  of  said  decedent's  estate,  and  making 
tht  said  administrator  a  party  defendant  to  this  action. 
To  the  second  and  third  paragraphs  of  the  appellants' 
answer,  the  appellee's  relator  replied  by  a  general  denial. 

The  issues  joined  were  tried  by  a  jury,  and  a  verdict  was 
returned  for  the  appellee's  relator,  assessing  his  damages 
ill  the  sum  of  l$2,188.00.  The  appellants'  motion  for  a  new 
trial  having  been  overruled  by  the  court,  and  their  excep- 
tion entered  to  this  ruling,  judgment  was  rendered  by  the 
court  on  the  verdict. 

In  this  court  the  following  decisions  of  the  circuit  court 
have  been  assigned  as  errors  by  the  appellants  : 

1.  In  overruling  their  demurrer  to  the  complaint ; 

2.  In  sustaining  the  relator's  demurrer  to  the  fourth 
paragraph  of  their  answer; 

8.  In  overruling  their  motion  for  a  new  trial ;  and, 
4.  In  adding  to  the  amount  of  the  verdict  of  the  jury 
ten  per  cent,  thereon,  to  wit,  the  sum  of  two  hundred  and 
eighteen  dollars  and  eighty  cents,  as  penalty,  and  in  ren- 
dering judgment  for  the  aggregate  sum  of  two  thousand 
four  hundred  and  six  dollars  and  eighty  cents,  instead  of 
cor  the  amount  of  the  verdict  only. 
In  their  brief  of  this  cause  in  this  court,  the  appellants' 
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learned  counsel  first  complain  of  the  alleged  error  of  the 
court  5n  overruling  the  appellants'  demurrer  to  the  second 
paragraph  of  the  relator's  complaint.  As  we  have  already 
said,  in  our  statement  of  this  case,  the  appellants  demurred 
to  the  complaint  as  an  entirety;  and  not  separately  to  each 
paragraph  thereof.  In  such  a  case,  if  either  paragraph  of 
the  complaint  was  sufficient  to  withstand  the  appellants' 
demurrer,  it  would  not  be  error  to  overrule  such  demurrer, 
even  if  the  other  paragraph  were  clearly  and  confessedly 
insufficient.  The  appellants'  counsel,  in  their  brief,  have 
not  even  alluded  to  the  first  paragraph  of  the  complaint, 
nor  to  the  alleged  error  of  the  court  in  overruling  the  de- 
murrer thereto.  Under  the  settled  practice  of  this  court, 
therefore,  if  the  circuit  court  erred  in  overruling  the  de- 
murrer to  the  first  paragraph  of  the  complaint,  the  appel- 
lants' counsel  have,  by  their  failure  to  discuss  the  question, 
waived  such  error,  and  the  paragraph  must  be  considered 
sufficient ;  and,  if  the  first  paragraph  must  be  regarded  as 
sufficient,  it  was  not  error  to  overrule  a  demurrer  to  the 
entire  complaint,  and  the  assignment  of  such  ruling  as 
error  would  not  present  for  decision  the  question  of  the 
sufficiency  of  the  second  paragraph  of  the  complaint.  If, 
however,  it  could  be  said  that  this  question  was  presented 
by  the  appellants'  assignment  of  error,  it  would  seem  to  us 
that  the  second  paragraph  of  the  complaint  was  not  sub- 
ject to  any  of  the  grounds  of  objection  thereto,  specified  in 
the  appellants'  demurrer. 

The  only  other  error  complained  of  in  argument  by  the 
appelldnts'  counsel  was  the  action  and  decision  of  the 
court  in  adding  to  the  amount  of  recovery,  in  the  verdict 
of  the  jury,  ten  per  cent,  damages,  and  including  the  same 
in  the  judgment.  The  objections  of  counsel  to  this  action 
of  the  court  are  founded  upon  the  provisions  of  section  338 
of  the  practice  act,  to  the  effect  that,  "  In  actions  for  the 
recovery  of  money,  the  jury  must  assess  the  amount  of  the 
recovery."    2  R.  S.  1876,  p.  173.    In  section  7  of  "  An  act 
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to  provide  for  a  general  system  of  common  schools,"  etc., 
approved  March  6th,  1865,*which  is  a  much  later  expres- 
sion of  the  legislative  will  than  the  practice  act,  it  is  pro- 
vided, however,  that  in  a  suit  instituted  against  a  township 
trustee,  on  his  official  bond,  for  a  failure  •'  to  dischaVge 
any  of  the  duties  required  of  him,  relative  to  schools  and 
school  revenues,  *  *  *  iu  case  of  recover}^  against  him, 
the  court  rendering  the  judgment,  shall  assess  upon  the 
amount  thereof  ten  per  cent,  damages,  to  be  included  in 
said  judgment."  1  R.  S.  1876,  p.  781.  It  seems  to  us  that 
this  provision  of  the  statute  not  only  authorized,  but  ex- 
pressly made  it  the  duty  of,  the  court  to  assess  upon  th^ 
amount  of  the  verdict  or  recovery,  in  this  case,  "ten  per 
cent,  damages,  to  be  included  in  the  judgment,"  as  this 
action  was  brought  on  the  official  bonds  of  the  township 
trustee  for  his  failure  to  discharge  "the  duties  required  of 
him,  relative  to  schools  and  school  revenues." 

The  case  of  Reid  v.  The  State,  ex  reL,  58  Ind.  406,  cited  by 
the  appellants'  counsel,  was  a  suit  on  an  administrator's 
bond,  under  the  provisions  of  section  163  of  the  act  provid- 
ing for  the  settlement  of  decedents'  estates.  2  R.  S.  1876,  p. 
551.  An  examination  of  that  section  will  show  very  clearly, 
we  think,thatits  provisions  are  utterly  unlike  the  provisions, 
above  quoted,  of  section  7  of  the  common  school  law,  in 
relation  to  the  assessment  of  damages ;  and,  therefore,  we 
are  of  the  opinion  that  the  case  cited  can  not  be  regarded 
as  an  authority  in  point  in  the  case  now  before  us. 

The  court  did  not  err,  we  think,  in  overruling  the  ap- 
pellants' motion  for  a  new  trial. 

The  judgment  is  affirmed,  at  the  appellants'  costs. 
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Lewis  v.  Crow. 

EviDEircK. — Coniraet  — Upon  the  trial  of  an  action  to  recover  for  work 
done  and  material  Aimished  in  building  a  house,  the  defendant  offered  in 
e^dence  a  writing  purporting  to  be  a  contract,  which  was  shown  to  have 
been  drawn  up  at  the  request  of  the  plaintiff,  but  which  was  not  signed 
by  either  party. 

Heldy  that  the  paper  was  not  admissible. 

Nkw  Trial. — Newly -DiMovered  Evidence. — Diligence. — When  newly-dis- 
covered evidence  is  relied  upon  as  a  cause  for  a  new  trial,  due  diligence 
in  procuring  such  evidence  mu&t  be  shown,  to  make  it  available. 

From  the  Huntington  Circuit  Court. 

L.  P.  MiUigan  and  A.  Moore,  for  appellant. 
•7.  C.  Branyan^  C.  W,  Watkins^  J.  M.  Hatfield  and  J.  T. 
AlexQjider^  for  appellee. 

Scott,  J. — This  action  was  against  the  appellant,  by  the 
appellee,  for  work  and  labor  done,  and  materials  furnished, 
in  building  and  repairing  a  dwelling-house. 

Answer:  General  denial;  set-oft*;  counter-claim  for 
damages,  on  account  of  work  not  having  been  done  in  a 
workman-like  manner. 

Reply:  General  denial.  Trial  by  jury;  verdict  for  the 
appellee,  in  the  sum  of  one  hundred  and  fifty  dollars;  mo- 
tion for  a  new  trial  overruled,  and  exception  ;  and  judg- 
ment on  the  verdict. 

The  only  error  assigned  is  the  overruling  of  the  motion 
for  a  new  trial. 

The  causes  for  a  new  trial  were  : 

1.  That  the  verdict  of  the  jury  is  contrary  to  the  evi- 
dence ; 

2.  That  the  verdict  of  the  jury  is   contrary  to  law ; 
8.     For  error  occurring  during  the  trial,  in  this,  to  wit, 

that  the  court  erred  in  refusing  certain  evidence  offered 
by  the  defendant,  calling  the   attention  of   the  court  to 
the  particular  evidence  excluded  ;   and, 
4.    ^'  That  the  lookouts  to  said  house  ar^  only  on  two 
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sides  of  the  same,  as  set  out  in  the  affidavits  marked 
*  Exhibit  A,'  made  a  part  hereof." 

We  are  unable  to  say  that  the  verdict  is  contrary  to  the 
evidence.  We  are  unable  to  see  how  the  verdict  is 
oontrary  to  law. 

On  the  trial,  the  defendant  offered  in  evidence  a  paper 
purporting  to  be  a  contract.  This  paper  was  shown  to 
have  been  drawn  by  an  attorney,  at  the  request  of  the 
appellee.  It  was  not  signed  by  either  the  appellee  or  the 
appellant.  The  court  refused  to  allow  the  paper  to  go 
in  evidence. 

We  are  of  opinion  that  there  is  no  error  in  this  ruling. 

The  suit  was  commenced  on  the  9th  day  of  March, 
1877.  The  trial  was  on  the  31st  day  of  March,  1877. 
On  the  2d  day  of  April,  and  after  the  verdict  of  the 
jury  was  returned,  the  appellant*  procured  William 
Delvin  and  Peter  L.  Paulus  to  examine  the  house  on 
which  the  work  had  been  done,  and  they  made  and  filed 
an  affidavit  as  to  certain  parts  of  the  work,  which  they 
claimed  and  swore  had  not  been  done  in  a  workman- 
like manner.  They  were  witnesses  on  the  trial  of  the 
cause.  They  stated  in  their  affidavit  that  the  defects 
mentioned  were  unknown  to  them,  when  they  testified  at 
the  trial  of  the  cause.  There  was  no  affidavit  of  the  ap- 
pellant filed  with  the  motion. 

We  are  of  opinion  that  no  sufficient  diligence  was  shown 
in  procuring  the  evidence. 

The  judgment  is  affirmed,  at  the  costs  of  the  appellant. 
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Hyatt  i\  Cochran. 

I>BED. — DestruclioJi  of  Record  hy  Fire.^R€'Ree<nxling. — Conveyance  to 
Third  Person,  ad  inieritu, — Evidence  — Recorder's  Certificaie  of  Records 
ing. —  Waiver. — In  an  action  to  recover  the  possession  of  certain  lands,  the 
plaintiff's  chain  of  title  was  hased  upon  a  deed  duly  executed  by  a  certain 
grantor,  to  a  certain  grantee,  in  1800,  and  recorded  in  1810,  the  record 
of  which  was  destroyed  by  fire  in  1814,  but  which,  pursuant  to  enabling 
acts  of  the  Territorial  Legislature  giving  parties  the  privilege  so  to  do  if 
they  desired,  was  re-recorded  in  1829.  The  defendant's  chain  of  title  was 
based  upon  deeds  executed  by  the  same  grantor,  to  different  grantees, 
in  1824  and  1827,  respectively. 

Held,  that  the  title  of  the  plaintiff  must  prevail. 

Held^  also,  such  first  deed,  with  the  recorder's  certificate  of  the  recording 
and  re  recording  thereof,  having  been  admitted  in  evidence  without  ob- 
jection, that  no  question  arises  as  to  the  validity  of  such  recorder's  certifi- 
cate. 

Jurisdiction. — Partition  of  Lands  Lying  in  two  Counties. — Where  an 
action  for  partition  of  Unds  lying  in  two  counties  was  brought  in  the 
circuit  court  of  cither  of  such  counties,  that  court  had  jurisdiction,  not- 
withstandiog  the  fact  that  the  action  was  dismissed  as  to  part  of  the 
lands  lying  in  the  county  where  suit  was  brought. 

New  Tbiki^.— Instructions. — Practice. — A  motion  for  a  new  trial,  based 
on  the  giving 'of  alleged  erroneous  instructions,  must  clearly  designate  the 
particular  instructions  complained  of,  or  no  question  will  arise  under 
the  motion. 

Prom  the  Daviess  Circuit  Court. 

W.  Armstrong,  J.  W.  Burton  and  S.  E.  Kerchevalj  for 
appellant. 

G.  G.  Beily,  for  appellee. 

BiDDLE,  C.  J. — Complaint,  in  the  statutory  form,  by  the 
appellee,  against  the  appellant,  to  recover  the  possession 
of  certain  lands.  Answer,  general  denial.  Trial  by  jury; 
verdict  for  plaintiff;  motion  for  a  new  trial  overruled; 
judgment;  appeal. 

The  only  assignment  of  error  in  this  court  is,  overruling 
the  motion  for  a  new  trial.  This  brings  before  xxs  all  the 
questions  presented  by  the  causes  assigned  for  the  motion 
in  the  court  below,  which  are  as  follows : 
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1.  The  verdict  of  the  jury  is  not  sustained  by  sufficient 
evidence ; 

2.  The  verdict  is  contrary  to  law ; 

8.  "  Error  of  law  occurring  at  the  trial,  and  excepted  to 
by  the  defendant,  in  admitting  in  evidence  the  deed  from 
Abraham  Stealy  to  George  S.  Weaver,  over  the  objections 
of  the  defendant ;  and  in  admitting  in  evidence  the  record 
of  partition  from  the  Knox  Circuit  Court,  in  the  case  of 
Christian  Abel  and  others  vs.  George  S.  Weaver;  and  re- 
fusing to  give  instructions  asked  for  by  the  defendant  as 
to  the  effect  of  the  copy  of  the  record  of  the  deed  from 
John  Stealy,  of  Virginia,  to  John  Stealy,  of  Pennsylvania; 
giving,  over  the  objections  of  the  defendant,  instructions 
as  to  the  effect  of  said  copy  of  the  record  of  said  deed,  to 
all  of  which   the  defendant  excepted." 

The  line  of  title,  as  claimed  by  the  appellee,  is  as 
follows  : 

The  lands  in  controversy  are  a  part  of  certain  lands 
originally  donated  to  Jacques  Davis  and  Louis  Metteyi, 
as  heads  of  families,  on  the  12th  day  of  May,  1800 
Francis  Vigo,  claiming  under  Davis  and  Metteyi,  but  by 
what  right  does  not  appear,  conveyed  the  lands  to  John 
Stealy,  of  Virginia.  Vigo's  title  to  the  lands,  under  the 
act  of  Congress  of  March  3d,  1807,  confirming  claims  to 
land  in  the  district  of  Vincennes,  was  confirmed,  and 
patents  issued  to  him  in  1851,  for  the  same,  by  the  United 
States.  The  title  in  Francis  Vigo,  and  in  John  Stealy,  of 
Virginia,  from  Vigo,  is  not  in  dispute  between  the  parties. 
On  the'2l8t  day  of  June,  1800,  John  Stealy,  of  Virginia, 
conveyed  the  lands  to  John  Stealy,  of  Pennsylvania.  This 
conveyance  was  duly  recorded  in  Knox  County,  on  the 
28th  day  of  March,  1810.  In  1814  the  records  of  Knox 
county,  amongst  which  was  the  record  of  this  deed,  were 
destroyed  by  fire. 

[n  pursuance  of  certain  enabling  acts  passed  by  the 
Territorial  Legislature,  the  same  deed,  on  the  21st  day  of 
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May,  1829,  was  re-recorded  amongst  the  deed  records  of 
Knox  County.  Upon  this  conveyance  from  John  Stealy. 
of  Virginia,  to  John  Stealy,  of  Pennsylvania,  the  line  of 
title  as  claimed  by  the  appellee  depends. 

The  appellant's  line  of  title  is  as  follows  : 

On  the  5th  day  of  October,  1824,  John  Stealy,  of  Vir- 
ginia, then  of  Jackson  county,  Indiana,  conveyed  a  part 
of  the  lands  in  controversy  to  Rawley  Scott ;  and  on  tho 
23d  day  of  July,  1827,  conveyed  the  remaining  portion  of 
the  lands  in  controversy  to  John  Howell.  Upon  these 
two  conveyances,  the  subsequent  chain  of  title  to  the 
lands,  in  the  appellant,  depends.  This  presents  the 
question  lying  at  the  ground  of  the  controversy,  namely: 
Which  of  the  deeds  must  prevail,  the  deed  of  John  Stealy, 
of  Virginia,  to  John  Stealy,  of  Pennsylvania,  or  the  sub- 
quent  deeds  of  John  Stealy.  of  Virginia,  to  Scott  and 
Howell.  If  the  former  deed  prevails,  and  the  proceedings 
in  partition  as  to  part  of  the  lands  in  controversy  are 
valid,  the  judgment  should  be  affirmed  ;  otherwise  it  must 
be  reversed. 

There  was  no  objection  made  to  the  introduction  of  the 
deed  from  Abraham  Stealy  to  George  S.  Weaver,  which  is 
one  of  the  links  in  the  chain  of  appellee's  title,  as  stated 
in  the  third  cause  for  a  new  trial.  That  question  is  there- 
fore not  before  us. 

The  argument  of  the  appellant  is,  briefly  stated,  that,  as 
Scott  and  Howell  took  their  title  from  John  Stealv,  of 
Virginia,  after  the  record  of  the  deed  from  him  for  the 
same  lands,  to  John  Stealy,  of  Pennsylvania,  had  been 
destroyed  by  fire,  and  before  it  was  re-recorded  under  the 
enabling  acts  of  the  Territorial  Legislature,  therefore 
Scott  and  Howell  wer<5  innocent  purchaser  without  no- 
tice, there  being  no  record  of  the  deed  in  existence  at  the 
time  they  bought  the  land.  We  do  not  see  the  question 
in  that  light.  The  destruction  of  the  record  of  the  deed 
ftrom  John  Stealy,  of  Virginia,  to  John  Stealy,  of  Penn- 
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sylvania,  did  not  destroy  the  validity  of  the  title  in  the 
vendee,  nor  afiect  it  in  the  least.  The  record  of  the  deed 
remained,  in  contemplation  of  law,  after  it  was  thus  de- 
stroyed, the  same  as  it  did  before,  the  only  difterence  being 
in  the  method  of  proving  the  record.  The  enabling  acts 
did  not  require  the  vendee  to  have  his  deed  re-recorded — 
it  only  enabled  him  to  do  so  if  he  desired  to — nor  did 
they  take  away  from  him  tlie  right  to  prove  the  record  of 
the  deed  by  the  common-law  method  of  practice.  To 
hold  otherwise  would  be  to  divest  the  title  of  a  vendee  by 
the  destruction  of  the  record  of  his  deed,  whenever  his 
vendor  subsequently  sold  the  same  lands  to  another  pur- 
chaser. John  Stealy,  of  Pennsylvania,  was  guilty  of  no 
laches.  He  remained  an  innocent  holder  after  the  destruc- 
tion of  the  record  of  his  deed ;  and  the  title  of  an  inno- 
cent holder  can  not  be  overthrown  by  the  title  of  a  sub- 
sequent purchaser,  however  innocent  he  may  be,  for  the 
equity  of  the  former  is  older  than  that  of  the  latter. 

The  appeUant  seems  to  think  that  the  validity  of  the 
deed  from  John  Stealy,  of  Virginia,  to  John  Btealy,  of 
Pennsylvania,  as  to  its  being  notice  to  subsequent  purchas- 
ers, depends  upon  whether  it  was  properly  re-recorded  un- 
der the  enabling  acts  or  not,  but  we  have  taken  a  different 
view  of  the  question,  and  hence  do  not  particularly 
examine  the  enabling  acts,  nor  the  manner  in  which 
the  deed  was  re-recorded.  He  also  insists,  that,  at  the 
time  the  deed  was  first  recorded,  there  was  no  law 
making  the  indorsement  of  the  recorder  upon  the  deed, 
that  it  had  been  recorded,  evidence  to  prove  the  fact.  It 
does  not  seem  to  us  that  this  question  is  presented  by  the 
record.  The  deed,  the  certificate  of  the  recorder  that  it 
had  been  recorded,  and  his  certificate  'that  it  had  been  re- 
recorded, stating  the  dates,  were  all  given  in  evidence,  and 
read  to  the  jury,  without  objection.  The  objections,  there- 
fore, to  the  competency  of  the  recorder's  certificates  as  evi- 
dence  were  waived ;  and,  there  being  no  evidence  contra- 


440  SUPREME  COURT  OP  INDIANA. 

Hyatt  r.  CcKhrao. 

dieting  the  certificates,  the  jury  could  fairly  find  that  the 
deed  had  been  recorded  and  re-recorded,  as  therein  stated. 
We  need  not,  and  therefore  do  not,  decide  that  the  certifi- 
cate of  the  recorder  would  have  been  improperly  admitted 
as  evidence,  even  over  due  objection  made. 

The  appellant  also  claims  that  the  proceedings  in  parti- 
tion, undepAvhich  the  appellee  holds  a  part  of  the  lands  in 
controversy,  are  void  for  want  of  jurisdiction  in  the  Knox 
Circuit  Court  over  the  subject-matter  involved  in  the  suit ; 
that,  although  the  court  had  jurisdiction  over  the  subject- 
matter  of  the  suit  at  the  time  it  was  commenced,  a  part  of 
the  land  lyins:  in  Knox  eounty,  and  a  part  in  Daviess 
county,  yet  the  plaintiiF  dismissed  the  case  us  to  all  the 
lands  lying  in  Knox  county ;  therefore  the  Knox  Circuit 
Court  had  no  jurisdiction  over  the  remaining  lands,  lying 
in  Daviess  county. 

We  think  in  this  the  appellant  is  mistaken  in  point  of 
fact.  It  does  not  appear  to  us  that  the  plaintiflf  in  the 
proceedings  dismissed  the  case  as  to  all  the  lands  that  were 
situated  in  Knox  county.  By  reference  to  the  complaint, 
the  finding  of  the  jury,  and  the  decree  of  the  court,  it  will 
be  seen  that  a  part  of  donation  lot  number  134,  being 
also  a  part  of  the  lands  in  controversy,  was  situated  in 
Knox  county;  and  that  as  to  this  part  there  was  no  dis- 
missal of  the  proceedings.  It  therefore  appears  afiirma- 
tively  that  the  court  had  jurisdiction  over  the  subject-mat- 
ter. It  is  very  certain  that  it  does  not  appear  affirmatively 
that  the  court  had  not  jurisdiction  over  the  subject-matter. 
The  Knox  Circuit  Court,  being  a  court  of  general  jurisdic- 
tion, the  jurisdiction  in  any  given  case  must  be  presumed 
unless  it  otherwise  appears  upon  the  face  of  the  record. 
Brownjield  v.  WeichU  9  Ind.  394 ;  Waltz  v.  Borrowqyy  25 
Ind.  380 ;  Hawkins  v.  Hawkins^  28  Ind.  66 ;  Goar  v.  Ma- 
randa,  57  Ind.  339 ;  Mills  v.  Kent,  60  Ind.  226. 

The  proceedings  in  question  are  invulnerable  to  collat- 
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eral  attack.  The  court  did  not  err  in  admitting  the  record 
as  evidence  in  the  case. 

"We  do  not  think  any  question  is  presented  by  the  record 
as  to  the  instructions  given  to  the  jury,  or  refused  by  the 
court.  The  assignment  of  the  cause  for  a  new  trial,  touch- 
ing the  instructions,  is  too  indefinite  to  inform  us  which  of 
the  various  instructions  were  complained  of.  Besides,  the 
appellant  has  not  discussed  any  of  the  instructions  in  his 
brief;  we  therefore  do  not  state  them.  It  might  be  added, 
also,*  that  they  seem  to  us  to  be  in  harmony  with  this  opin- 
ion. 

We  have  thus  examined  all  the  questions  presented  by 
the  record,  and  find  no  error  in  the  proceedings. 

The  judgment  isaflirmed,  at  the  costs  of  the  appellant. 


The  Board  op  Commissioners  op  Ripley  County  v.  Ward 

£T   AL. 

County. — Commissioners  can  not  Employ  Attorney  to  Prosecute  Oriminal, 
— Contract — Ultra  Vires. — A  board  of  county  commissioners  has  no 
power  to  employ  an  attorney  to  assist  in  the  prosecution  of  a  defendant 
indicted  for  embezzling  county  funds. 

From  the  Jennings  Circuit  Court. 

U.  P.  Ferris  and  W.  W.  Spencer^  for  appellant. 
2).  OvermyeVy  for  appellees. 

Scott,  J. — This  was  an  action  by  the  appellees,  against 
the  appellant,  for  services  alleged  to  have  been  per- 
formed for,  and  rendered  in  behalf  of,  the  appellant,  and 
at  its  instance  and  request. 

The  appellees  were  attorneys.  A  bill  of  particulars 
was  filed  with  the  complaint.     The  record  in  this  court 
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presents,  in  many  formd,  one  single  question :  Has  the 
board  of  county  commissioners  the  power  to  employ  coun- 
sel to  prosecute  a  criminal  proceeding  against  one 
charged  with  having  embezzled  the  funds  of  the  county? 

The  case  was  originally  commenced  in  the  Ripley 
Circuit  Court,  and  was  sent  to  the  circuit  court  of  Jen- 
nings county,  on  change  of  venue.  The  cause  was  tried 
by  a  jury,  and  a  special  verdict  was  found,  as  follows : 

"  First.  That  the  plaintiffs,  William  D.  Ward  and  John 
B.  Rebuck,  are  partners  in  the  practice  of  law,  at 
Versailles,  Indiana,  and  have  been  such  partners  since 
1870. 

"  Second.  We  find  that  the  Board  of  Commissioners  of 
Ripley  County  have  met  and  held  their  sessions  at  the  audi- 
tor's office  in  the  court-house,  in  Versailles,  Indiana,  from 
1870  on  to  the  present  time. 

*'  Third.  That  in  1872  Philip  F.  Seelinger,  the  then 
auditor  of  Ripley  county,  Indiana,  directed  William  D. 
Ward,  one  of  the  plaintiffs,  to  institute  a  suit  to  gain  pos- 
session of  certain  real  estate  in  Versailles,  Indiana ;  that 
said  law  firm  instituted  said  suit,  viz.:  'The  State  of 
Indiana,  on  the  relation  of  Philip  F.  Seelinger,  Auditor 
of  Ripley  County,  Indiana,  vs.  Joseph  H.  McCullough,  In 
the  Ripley  Circuit  Court ; '  that  they  prosecuted  said  cause 
to  effect,  and  their  services  therefor  are  worth  ($50.00)  fifty 
dollars. 

"  Fourth.  That,  as  to  the  2d  item  in  plaintiffs'  com- 
plaint, we  find  the  following  to  be  the  facts  :  That,  in  the 
year  1862,  the  Board  of  Commissioners  of  Ripley  County, 
Indiana,  did  go  to  the  office  of  Ward  A  Rebuck,  and  in- 
vited William  D.  Ward,  one  of  the  plaintiffs,  to  examine 
the  indictment  in  the  case  of  The  State  of  Indiana  vs. 
Henry  Yater,  for  embezzlement,  then  pending  in  the 
Ripley  Circuit  Court;  that  said  Ward  did  examine  said 
indictment,  and  reported  to  the  Board  of  Commissioners 
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of  Ripley  County,  Indiaua ;  that  at  that  time  said  board  was 
in  session  in  the  auditor's  office  of  said  county ;  that  they  then 
and  there  ordered  said  Ward  to  draw  a  new  indictment,  and 
prosecute  said  cause  ;  that,  in  pursuance  of  said  order,  said 
Ward  &  Rebuck  did  prosecute  said  cause,  and  expended 
large  sums  of  money  in  travelling  expenses,  collecting  evi- 
dence and  following  said  cause  to  Jefferson  County,  In- 
diana, and  that  their  services  were  reasonably  worth  one 
thousand  dollars  ($1,000). 

"Fifth.  That,  a^  to  the  third  item  of  plaintiffs' 
complaint,  we  find  the  following  to  be  the  facts :  That 
the  Board  of  Commissioners  of  Ripley  County,  Indiana,  did 
go  to  the  office  of  Ward  &  Rebuck,  plaintiffs,  and  invited 
John  B.  Rebuck  to  meet  them  at  the  auditor's  office  in  said 
county ;  that  said  plaintiff  Rebuck  did  meet  said  com- 
missioners at  said  auditor's  office;  that  he  then  and 
there  dictated  a  portion,  and  most  of,  the  order  directing 
auditor  to  bring  suit  upon  the  official  bond  of  John  W.  New- 
man, Treasurer,  against  him  and  his  sureties,  for  an  alleged 
defalcation  of  $1,500 ;  that  one  of  the  plaintiffs,  Rebuck,  did 
assist  in  examining  the  accounts  of  said  JTewman,  and 
after  the  bill  of  particulars  in  that  case  was  prepared,  and 
the  commissioners  being  then  and  there  in  session,  did  say, 
in  the  presence  and  hearing  of  the  other  two,  and  for  and 
on  behalf  of  the  board,  to  said  Rebuck  and  one  Durbin : 
*  We  have  employed  you,  and  we  want  you  to  prosecute 
this  case  with  all  the  power  you  can  command,  and  get  the 
money  back  into  the  treasury  as  soob  as  possible ;'  that 
then,  after  this,  the  president  of  the  board  signed  the  minute's 
of  the  day ;  and  that  the  plaintiff  watched  said  cause  until 
it  was  finally  disposed  of,  and  rendered  services  in  said 
cause ;  that  a  fair  compensation  for  plaintiffs  therein  is 
one  hundred  dollars  ($100). 

*'  If,  upon  these  facts,  the  law  is  with  the  plaintiffs,  we 
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find  for  the  plaintifts  and  assess  their  damages  at  eleven 
hundred  and  fifty  dollars  (^1,150)." 

The  court,  upon  this  verdict,  rendered  judgment  for  the 
appellees  for  the  sum  of  eleven  hundred  and  fifty  dollars. 

The  appellant  contends  that,  upon  the  facts  stated  as  to 
the  second  item,  the  appellees  were  not  entitled  to  recover. 

The  appellant  offered  to  confess  judgment  at  one  stage 
of  the  proceedings  for  the  sum  of  one  hundred  and  fifty 
dollars. 

We  are  of  opinion  that  the  court  erred  in  rendering 
judgment  in  favor  of  the  appellees,  and  against  the  appel- 
lants, for  the  item  of  one  thousand  dollars,  mentioned  in 
the  fourth  finding  of  the  jury.  The  judgment,  in  our 
opinion,  should  have  been  in  favor  of  the  appellees,  and 
against  the  appellant,  for  the  sum  of  one  hundred  and  fifty 
dollars. 

The  board  of  commissioners  had  no  power  to  employ 
the  appellees  as  attorneys  to  conduct  the  criminal  prosecu- 
tion mentioned  in  the  special  finding  of  the  jury,  and  the 
county  could  not  therefore  be  compelled  to  pay  for  ser- 
vices rendered  under  such  employment.  Hight  v.  The 
Board  of  CommWs  of  Monroe  County^  68  Ind.  575. 

The  judgment  is  reversed,  with  costs.  Cause  remanded, 
with  instructions  to  the  circuit  court  to  render  a  judgment 
in  favor  of  the  appellees,  for  the  sum  of  one  hundred  and  fifty 
dollars,  with  interest  from  the  date  of  the  return  of  the 
verdict,  and  costs  up  to  the  time  of  the  offer  to  confess 
judgment,  and  for  the  subsequent  costs  against  the  appel- 
lees. 
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Smith  v.  Yaryan,  by  her  next  Friend. 

Smduction. —  What  Ckmstitutes. — Action  for. — If  an  unmarried  man,  having 
by  his  visits  and  attentions  to  an  unmarried  female  gained  her  affections^ 
and  confidence,  importunes  her  to  sexual  intercourse  with  him,  and  she, 
through  her  confidence  in  him  and  love  for  him,  yields  to  his  solicitations, 
it  is  seduction,  for  which,  under  section  24  of  the  code,  she  may 
maintain  an  action  and  recover  •*  such  damage  as  may  be  assessed  in 
her  favor." 

Sahe. — Evidence, — Character  of  Seduced. -Impeachment — In  an  action  for 
seduction,  the  woman  seduced  can  not  be  asked  on  cross-examination,  for 
the  purpose  of  showing  her  bad  character,  whether  she  had  not  had  crimi- 
nal intercourse  with  other  men,  nor  for  the  purpose  of  impeaching  her  if 
she  deny  it. 

SAMm— Z>anux^M. — Paternity  of  Child. — Evidence. — Where,  however,  a 
child  is  born  as  the  result  of  the  alleged  seduction,  the  question  whether 
or  not  the  defendant  is  the  father  of  such  child  is  proper  to  be  considered 
in  assessing  the  damages,  though  nothing  can  be  assessed  for  its  main, 
tenance.  Such  question  must  be  tested  in  the  same  manner  as  if  the 
prosecution  were  for  bastardy;  and  it  is  competent,  therefore,  to  ask  the 
woman  seduced,  on  cross-examination,  for  the  purpose  of  showing  the 
paternity  of  such  child,  whether  she  had  sexual  intercourse  with  any 
other  person  than  the  defendant,  about  the  time  the  child  was  begotten. 

From  the  Montgomery  Circuit  Court. 

W.  P.  Britton,  M.  W.  Bruner,  T.  L.  Stilwell  and  H.  H. 
Dochterman^  for  appellant. 
E.  C.  Snyder^  for  appellee. 

WoRDEN,  J. — Complaint  by  the  appellee,  against  the  ap- 
pellant, as  follows  : 

"  Electa  Yaryan,  plaintiff,  being  an  infant  under  the  age 
of  twenty-one  years,  by  her  next  friend,"  etc.,  "  complains 
of  George  W.  Smith,  defendant,  and  says   that  she  is  now 

and  always  has  been  unmarried ;  that  on  or  about  the 

day  of  January,  1876,  said  defendant,  being  an  unmarried 
man,  began  paying  his  attentions  to,  and  to  wait  upon,  said 
plaintiff;  that  afterward,  to  wit,  on  the  14th  day  of  July, 
1876,  and  at  divers  other  times  thereafter,  said  defendant, 
having  by  his  visits  and  attentions,  and   expressions  of 
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love  and  affection,  gained  the  confidence  and  affections  of 
the  plaintiff,  importuned  her  to  sexual  intercourse  with 
him  ;  and  she,  through  her  confidence  in  and  love  for 
him,  yielded  to  his  solicitations  and  had  illicit  carnal 
intercourse  with  him ;  that,  by  reason  of  said  intercourse, 
she  became  sick  and  pregnant  with  child,  by  reason  of 
which  she  was  for  a  long  time,  to  wit,  one  year,  rendered 
unable  to  work  and  perform  her  usual  services ;  that,  in 
consequence  of  the  wrong  done  her  by  said  defendant,  she 
has  suffered  much  in  body  and  mind,  and  has  been 
damaged  in  the  sum  of  three  thousand  dollars.  Where- 
fore," etc. 

Issue  was  joined,  and  the  cause  tried  by  a  jury,  r&ult- 
ing  in  a  verdict  and  judgment  for  the  plaintiff,  for  the  sunn 
of  $1,000. 

Error  is  assigned  upon  the  supposed  insufficiency  of  the 
complaint,  and  upon  the  overruling  of  a  motion  by  the  ap- 
pellant for  a  new  trial. 

It  seems  to  us  that  the  complaint  was  good,  especially 
after  verdict.  The  statute  gave  the  plaintiff  tho  right  of 
action  in  the  following  language : 

"Any  unmarried  female  may  prosecute  as  plaintiff  an 
action  for  her  own  seduction,  and  may  recover  therein 
such  damages  as  may  be  assessed  in  her  favor."  Code, 
sec.  24. 

In  the  case  of  Bell  v.  Rinker,  29  Ind.  267,  it  was  held, 
that  "  If  an  unmarried  man,  having  by  his  visits  and  at- 
tentions to  an  unmarried  female,  gained  her  affections  and 
confidence,  importunes  her  to  sexual  intercourse  with  him, 
and  she,  through  her  confidence  in  him  and  love  for  him, 
yields  to  his  solicitations,  it  is  seduction."  Such  was  the 
case,  in  substance,  charged  in  the  complaint  before 
us.     See,  also,  the  case  of  Bees  v.  Crupp,  59  Ind.  566. 


MAY  TERM,  1880.  447 

Smith  o,  Yaryan,  by  her  next  Friend. 

We  pass  to  the  questions  arising  upon  the  motion  for  a 
new  trial. 

On  the  trial  of  the  cause,  the  plaintiff  was  a  witness  on 
her  own  behalf,  and  testified,  among  other  things,  that  the 
defendant  commenced  paying  attentions  to  her  in 
January,  1876,  and  continued  his  visits  up  to  April,  1877 ; 
at  first  he  came  once  in  two  weeks,  then  once  a  week,  and 
after  July,  1876,  as  often  as  two  or  three  times  a  week,  re- 
maining sometimes  until  12  o'clock  at  night,  and  some 
times  until  2  or  8  o'clock  in  the  morning ;  that,  on  the 
night  of  July  14th,  1876,  in  consequence  of  the  love  she 
bore  to  the  defendant,  and  the  confidence  she  placed  in 
him,  she  yielded  to  his  solicitations  for  sexual  intercourse 
with  him,  and  had  such  intercourse  with  him  on  other 
occasions  after  that.  As  the  result  of  such  intercourse, 
she  gave  birth  to  a  child  on  April  12th,  1877. 

On  the  cross-examination,  the  defendant's  counsel  pro- 
pounded to  the  plaintiff,  as  such  witness,  the  following 
questions,  viz. : 

"  1st.  Did  you  not  have  sexual  intercourse  with 
Howard  Pierce,  on  or  about  the  14th  day  of  July,  1876  ? 

"  2d.  Did  you  not  have  sexual  intercourse  with 
Howard   Wilcox,  on  or  about  the  14th  day  of  July,  1876  ? 

•*3d.  Did  you  not  have  sexual  intercourse  with 
Scott  Steele,  on  or  about  the  14th  day  of  July,  1876  ? 

"4th.  Did  you  not  have  sexual  intercourse  with 
Howard  Pierce,  Scott  Steele  and  Howard  Wilcox,  at 
various  times,  on,  after  and  before  the  14th  day  of  July, 

1876  ?  " 

These  questions  were  severally  objected  to  by  counsel 
for  the  plaintiff,  and  the  objections  were  sustained.  Ex- 
ceptions by  the  defendant.  These  questions  were  asked,  as 
is  shown  bv  the  record,  "for  the  purpose  of  showing 
whether  the  defendant  was  the  father  of  said  bastard 
child,"  as  well  as  for  some  other  purposes. 
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It  IB  abundantly  established,  that,  in  an  action  for  se- 
duction, the  woman  seduced  can  not  be  asked,  on  cross* 
examination,  for  the  purpose  of  showing  her  bad  charac- 
ter, whether  she  has  not  had  criminal  intercourse  with 
.other  men,  nor  for  the  purpose  of  impeaching  her  if  she 
deny  it.  Shattuck  v.  MyerSj  13  Ind.  46;  Bell  v.  Rinkery 
supra;  5  Wait  Actions  k  Defences,  667;  1  Qreenl.  Ev., 
sec.  458 ;  2  Qreenl.  Ev.,  sec.  577 ;  Hoffman  v.  Kemei^er^ 
44  Pa.  State,  452 ;  Doyle  v.  Jessup,  29  111.  460. 

In  the  language  of  this  court,  in  the  case  of  Bell  v.  Rinker^ 
supra,  "  Character  could  not  be  either  attacked  or  sustained 
by  proof  of  specific  acts." 

But  the  question  arises,  whether  the  questions  pro- 
pounded were  not  competent  for  the  purpose  indicated, 
viz.,  to  show  the  paternity  of  the  child. 

The  statute  above  set  out,  giving  an  unmarried  woman 
the  right  to  prosecute  an  action  for  her  own  seduction, 
does  not  furnish  any  measure  or  criterion  of  damages,  ex- 
cept "  such  as  may  be  assessed  in  her  favor."  We  sup- 
pose she  could  not  recover,  in  such  action,  any  thing  for 
the  support  and  maintenance  of  a  bastard  child,  because 
that  is  provided  for  in  the  act  on  the  subject  of 
bastardy. 

But,  where  a  child  is  born  as  the  result  of  the  seduc- 
tion, the  fact  of  such  birth  could  not  fail  to  be  considered 
by  a  jury  in  estimating  the  damages  to  which  the  plain- 
tiff would  be  entitled  for  the  seduction.  Indeed,  it 
would  seem  to  be  a  very  proper  element  to  be  considered 
in  assessing  the  damages. 

There  might,  however,  be  a  seduction,  and  the  party 
seduced  might  give  birth  to  a  child  having  a  paternity 
other  than  that  of  the  seducer.  In  such  case,  the  dam- 
ages against  the  seducer  ought  not  to  be  enhanced  in 
consequence  of  the  birth  of  such  child. 

The  question  was  before  the  jury,  whether  the  defend- 
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ant  was  or  was  not  the  father  of  the  child,  because,  if  he 
was,  the  pregnancy  of  the  mother  and  birth  of  the  child 
were  proper  matters  to  be  considered  by  the  jury,  in  asses- 
sing the  plaintiff's  damages ;  and  if  he  was  not,  such 
pregnancy  and  birth  could  not  have  been  properly  taken 
into  consideration. 

It  seems  to  us,  therefore,  that  the  question,  whether  the 
defendant  was  the  father  of  the  child,  must  be  tested  in 
the  same  manner  as  if  the  prosecution  were  for  bastardy. 

So  far  as  this  point  in  the  case  is  concerned,  the  question 
arising  is  the  same  as  that  arising  in  bastardy,  and  we  see 
no  reason  for  departing  from  the  established  practice  in 
bastardy  cases  in  this  particular.  It  is  well  established 
that  in  bastardy  cases  it  is  competent  to  ask  the  prose- 
cuting witness,  on  cross-examination,  whether  she  had  had 
sexual  intercourse  with  any  other  person  than  the  defend- 
ant, about  the  time  the  child  was  begotten.  Walker  v.  The 
State,  6  Blackf.  1 ;  Hill  v.  The  Stated 4  Ind.  112 ;  Toivnsend 
V.  The  State,  13  Ind.  357;  Whitman  v.  The  State.  84 
Ind.  360. 

The  plaintiff*,  as  has  been  seen,  testified  that  she  first  had 
sexual  intercourse  with  the  defendant  on  the  14th  of  July, 
1876,  and  that  her  child  was  born  on  April  12th,  1877. 
Hence,  according  to  the  usual  period  of  gestation,  the 
child  must  have  been  begotten  about  the  time  indicated  by 
the  first  three  questions  above  set  out,  viz.,  July  14th,  1876. 

We  are  of  opinion,  therefore,  that  the  first  three  ques- 
tions were  competent,  and  that  the  objection  to  them  was. 
improperly  sustained.  No  error  was  committed  in  sustain- 
ing the  objection  to  the  fourth  question,  as  that  covered 
such  time  as  made  it  irrelevant  and  incompetent  for  any 
purpose. 

The  judgment  below  is  reversed,  with  costs,  and  the^ 
<^U8e  remanded  for  a  new  trial. 
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Gabbert  £t  ux.  r.  Schwartz. 

Mortgage  Securing  Note  Payable  in  Bank. — Rights  of  Assignee. — 
Married  Woman. — When  a  mortgage  securing  the  payment  of  a  promis- 
sory lioie  payable  in  bank  is  duly  assigned,  with  the  note,  to  a  bona  fide 
assignee,  before  maturity  and  for  yalue,  he  takes  it  on  the  same  footing 
as  he  takes  the  note  itself,  t.  c,  free  from  all  equities  which  might  have 
constituted  defences  to  it  in  the  hands  of  the  mortgagee, — eyen  as  against 
the  wife  of  the  mortgagor  and  maker. 

From  the  Marion  Superior  Court. 
H.  W.  Harrington^  for  appellauts. 

NiBLACK,  J. — The  complaint  in  this  case  shows,  that  on 
the  20th  day  of  January,  1876,  the  appellant  George  6. 
Gabhert  executed  to  Thomas  H.  Butler  and  Alfred  M. 
Alexander  his  promissory  note  for  eight  hundred  dolld,r8, 
payable  six  months  after  date  at  the  Merchants  National 
Bank  of  Indianapolis,  and  that,  to  secure  the  payment  of 
such  note,  he  and  his  wife,  Christina  Gabbert  executed  a 
mortgage  on  a  lot  in  the  City  of  Indianapolis,  the 
separate  property  of  the  said  Christina ;  that  afterward, 
and  before  maturity,  the  note  was  assigned  by  Butler  and 
Alexander  tothe  appellee,  Charles  L.  Schwartz. 

The  object  of  this  action  was  to  obtain  judgment  against 
Georee  G.  Gabbert  on  the  note,  and  to  foreclose  the  mort- 
gage  against  both  him  and  his  said  wife,  Christina. 

Butler  and  Alexander  and  the  Massachusetts  Mutual 
Life  Insurance  Company,  a  prior  incumbrancer,  were 
also  made  defendants. 

The  defendant  Christina  answered  separately,  attack- 
ing the  consideration  of  the  note  and  averring  that  the 
note  was  executed  without  any  good  or  valuable  considera- 
tion, of  all  which  the  plaintiff  had  notice. 

To  this  answer  there  was  a  reply  in  denial.  A  jury,  at 
a  special  term,  returned  a  verdict  for  the  plaintiff;  and,  a 
motion  for  a  new  trial  being  first  overruled,  there  was 
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judgment  upon  the  note,  and  a  decree  of  foreclosure  upon 
the  mortgage.  Upon  an  appeal  to  the  general  term  of  the 
court  below,  the  judgment  at  special  term  was  affirmed. 

The  defendants,  the  Gabberts,  have  appealed  to  this 
court,  and,  arguing  upon  the  theory  that  the  evidence 
showed  the  note  to  have  been  executed  without  considera- 
tion, but  without  notice  to  the  plaintiff,  who  was  a  bona 
fide  purchaser  before  maturity,  insist  that  a  complete  de- 
fence was  made  out  for  the  defendant  Christina,  against 
the  foreclosure  of  the  mortgage,  upon  the  ground  that  the 
mortgage,  as  to  her,  did  not  stand  upon  the  same  footing 
with  the  note  as  commercial  paper,  she  not  being  a  party 
to  the  note. 

In   1  Jones   on  Mortgages,   at  section   11,    it  is  said : 

"  In  equity  a  mortgage  of  laud  is  regarded  as  a  mere 
security  for  a  debt  or  obligation,  which  is  considered  as 
the  principal  thing,  and  the  mortgage  only  as  the  •  acces- 
sory. The  legal  title  vests  in  the  mortgagee  merely  for 
the  protection  of  his  interest,  and  in  order  to  give  him  the 
full  benefit  of  the  security ;  but  for  other  purposes  the 
mortgage  is  a  mere  security  for  the  debt." 

This  rule  as  to  the  essential  qualities  of  a  mortgage  has 
been  fully  recognized  and  accepted  in  this  State.  Fletcher 
V.  Holmes^  32  Ind.  497.  With  us,  the  debt  secured  is  the 
principal  thing,  and  the  mortgage  is  but  the  incident. 
Sample  v.  Rowe,  24  Ind.  208 ;  Garrett  v.  Puckett,  15  Ind. 
485. 

It  follows  that,  in  this  State,  the  indorsee  of  a  negotiable 
note,  secured  by  mortgage,  takes  the  mortgage  discharged 
from  all  the  equities  to  which  the  note  may  have 
been  subject  in  the  hands  of  the  payee^  to  the  same 
extent  as  the  note  itself  is  discharged  from  such  equities. 

In  that  respect,  the  indorsee  takes  the  mortgage  as  he 
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takes  the  note.  Carpenter  v.  Longan,  16  Wal.  271 ; 
Logan  v.  Smithy  62  Mo.  455.  The  rule  contended  for  by 
the  appellants,  as  to  defences  against  mortgages  iu  cases 
like   this,  can  not  be  maintained. 

No  error  in  the  proceedings  below  has  been  shown. 

The  judgment  is  affirmed,  with  coats. 


Francis  v.  Davis. 

Sbyiew  or  JuDOMKNT. — CompUiinL — Material  New  Maiier.-^h.  complaint 
under  section  688  of  the  practice  act,  to  review  a  Judgment  for  '*  material 
new  matter/'  must  be  verified,  and  must  allege  new  matter,  clearly  dis- 
tinguishable from  newly-discovered  evidence,  having  a  material  bearing 
on  the  judgment,  and  which  would  probably  reverse  or  materially  modify 
such  judgment ;  that  such  matter  has  been  discovered  since  the  rendition  of 
the  judgment,  and  could  not  have  been  discovered  before  that  time  by 
reasonable  diligence  ;  and  that  the  complaint  has  been  filed  without  delay 
since  the  discovery. 

Same. — Judgment,— Exeeisive  Damages. — Where,  en  the  trial  of  such  action, 
the  finding  shows  simply  an  excessive  recovery,  the  court  should  not  wholly 
reverse,  but  simply  modify,  the  judgment. 

From  the  Marion  Circuit  Court. 

L,  Jordan  and  H.  Jordan^  for  appellant. 
E.  T.  Johnson^  for  appellee. 

HowK,  J. — This  was  a  suit  by  the  appellee,  against  the 
appellant,  to  obtain  a  review  of  a  certain  judgment  which 
the  appellant  had  recovered  against  the  appellee  by  his 
confession,  at  the  May  term,  1871,  of  the  court  below.  The 
appellant's  demurrer  to  the  amended  second  paragraph  of 
the  appellee's  complaint,  for  the  want  of  sufficent  facts 
therein  to  constitute  a  cause  of  action,  was  overruled  by 
the  court,  and  to  this  ruling  the  appellant  excepted.    Hq 
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then  answered  the  complaint  by  a  general  denial  thereof, 
putting  the  cause  at  issue. 

The  cause  was  tried  by  a  jury,  who  returned  no  general 
verdict,  but,  instead  thereof,  they  returned  their  writtca 
answers  to  a  series  of  interrogatories,  nineteen  in  number, 
propounded  to  them  by  the  court  as  and  for  a  special  ver- 
dict. The  appellant's  motion  for  a  new  trial  having  been 
overruled,  and  his  exception  entered  to  this  ruling,  judg- 
ment was  rendered  by  the  court,  wholly  reversing,  setting 
aside  and  annulling  the  original  judgment,  which  the  appel- 
lant had  recovered  as  aforesaid  against  the  appellee,  by 
his  confession,  at  the  May  term,  1871,  of  said  court. 

From  the  said  judgment  of  reversal,  this  appeal  to  this 
court  is  prosecuted  by  the  appellant,  and  he  has  her^ 
assigned  as  errors  the  following  decisions  of  the  circuit 
court : 

1.  In  overruling  his  demurrer  to  the  amended  second 
paragraph  of  the  appellee's  complaint  for  review ; 

2.  In  overruling  his  motion  for  a  new  trial ;  and, 

3.  In  rendering  judgment  upon  the  answers  of  the  jury 
to  the  interrogatories  propounded  to  them  by  the  court,  aafl 
in  setting  aside  the  original  judgment  recovered  by  tlae 
appellant  against  the  appellee,  at  the  May  term,  1871,  of 
the  court  below. 

1.  The  amended  second  paragraph  of  appellee's  com- 
plaint, as  it  is  called,  is  the  only  complaint  properly  in  the 
record.  The  original  complaint  contained  a  single  para- 
graph, to  which  the  appellant's  demurrer,  for  the  want  of 
sufficient  facts,  was  sustained  by  the  court,  and  the  appel- 
lee asked  leave  to  amend.  He  did  not,  however,  amend 
or  attempt  to  amend  his  original  complaint ;  but  afterward, 
on  the  1st  day  of  March,  1873,  the  appellee  filed  in  this 
cause  what  he  has  called  a  ''  further  and  .second  para- 
graph "  of  his  complaint.  As  the  original  complaint  went 
out  of  the  case,  by  reason  of  the  court's  decision  in  sustidTi- 
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ing  the  appellant's  demurrer  thereto,  the  appellee's  "  fur- 
ther and  second  paragraph"  is  in  fact  and  in  law  his  only 
complaint  in  this  cause,  and  we  will  so  consider  it  in  this 
opinion. 

This  complaint  is  so  exceedingly  long,  that  we  will  not 
attempt  to' set  it  out,  or  to  give  even  the  substance  of  all 
its  allegations.  It  will  suffice,  we  think,  for  us  to  state 
enough  of  the  facts  alleged  in  the  complaint  to  enable  us 
to  give  an  intelligible  view  of  the  grounds  of  the  appel- 
lant's objections  to  its  sufficiency.  It  appeared  from  the 
complaint,  that  on  the  12th  day  of  June,  1871,  the  appel- 
lant recovered  a  judgment  against  the  appellee,  upon  his 
confession,  in  the  court  below,  for  the  sum  of  $6,483.33, 
upon  four  promissory  notes,  executed  by  the  appellee  and 
payable  to  the  appellant,  all  of  them  dated  August  11th, 

1870,  of  which  two  were  for  the  sum  of  $1,750.00  each,  and 
each  of  the  other  two  was  for  the  sum  of  $1,250.00.  The 
record  shows  that  afterward,  on  the  8th  day  of  September, 

1871,  the  appellee  filed  his  original  complaint  against  the 
appellant,  to  review  and  set  aside  the  said  judgment,  which 
he  had  previously  confessed  in  the  appellant's  favor.  To 
that  original  complaint,  as  we  have  seen,  the  appellant's 
demurrer,  for  the  want  of  sufficient  facts  therein,  was  sus- 
tained by  the  court;  and,  as  the  appellee  neither  excepted 
to  the  decision  nor  amended  that  complaint,  the  appellant 
was  entitled  to  a  judgment  for  his  costs  on  that  complaint. 
Afterward,  as  we  have  said,  on  the  1st  day  of  March,  1873, 
the  appellee  filed  the  complaint  we  are  now  considering, 
on  which  issues  of  law  and  fact  were  joined  by  the  appel- 
lant, the  trial  was  had,  and  the  judgment  was  rendered  in 
this  cause. 

This  complaint  shows  upon  its  face,  that  it  was  a  com- 
plaint for  the  review  and  re  venial  of  the  judgment  which 
the  appellee  had  confessed  in  the  appellant's  favor,  on  the 
12th  day  of  June,  1871.     In   section   586  of  the  practice 
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act,  it  is  provided  that  "  Any  person  who  is  a  party  to  any 
judgment  *  *  *  may  file  in  the  court  where  such  judg- 
ment is  rendered,  a  complaint  for  a  review  of  the  pro- 
ceeding and  judgment  atanj*^  time  within  three  years  next 
after  the  rendition  thereof."  2  R.  S.  1876,  p.  247.  In  section 
587  of  the  code,  it  is  further  provided  that  "  The  complaint 
may  be  filed  for  any  error  of  law  appearing  in  the  pro- 
ceedings and  judgment,  or  for  material  new  matter,  discov- 
ered since  the  rendition  thereof,  or  for  both  causes,  with- 
out leave  of  court."  2  R.  S.  1876,  p.  249.  In  the  com- 
plaint now  under  consideration,  the  review  and  reversal  of 
the  judgment  confessed  were  not  sought  for,  or  on  account 
of,  any  alleged  error  of  law  appearing  in  the  proceedings 
and  judgment;  but  the  complaint  was  filed  for  material 
new  matter,  discovered  since  the  rendition  of  the  judg- 
ment, and  for  no  other  cause.  In  such  a  case,  it  is  pro- 
vided in  section  588  of  the  practice  act,  that  the  complaint 
**  shall  be  verified  by  the  complainant,  and  show  that  the 
new  matter  could  not  have  been  discovered  before  judg- 
ment by  reasonable  diligence ;  and  that  the  complaint  is 
filed  without  delay  after  the  discovery."  2  R.  S.  1876*, 
p.  249. 

It  is  upon  the  statutory  provisions  last  quoted,  that  the 
appellant's  counsel,  in  their  argument  of  this  cause  in  this 
court,  have  grounded  their  objections  to  the  suflieiency 
of  the  appellee's  complaint,  under  the  demurrer  thereto 
for  the  want  of  facts.  The  original  complaint  does  not 
appear  to  have  been  verified,  but  that  complaint  went 
out  of  the  case,  on  the  appellant's  demurrer  thereto. 
But  the  complaint  we  are  now  considering  was  duly 
verified  by  the  appellee's  oath,  before  it  was  filed,  as  before 
stated,  on  the  Ist  of  March,  1873.  The  appellee's  counsel 
have  not  favored  this  court  with  any  brief  of  this  cause, 
in  support  of  the  decisions  below  complained  of  as  errors 
by  the  appellant's    attorneys.    It  seems  to   us  that  the 
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appellant's  objections  to  the  sufficiency  of  the  complaint 
now  under  consideration  are  fully  supported  by  the  stat- 
utory provisions  last  quoted,  and  we  fail  to  see  upon  what 
grounds  the  decision  of  the  court  in  overruling  his  de- 
murrer to  that  complaint  can  be  upheld.  It  is  certain 
that  the  complaint  has  failed  to '  show  either  that  the 
new  matter  could  not  have  been  discovered  before  the 
judgment  confessed,  by  reasonable  diligence,  or  that  the 
complaint  was  filed  without  delay,  after  the  discovery  of 
such  alleged  new  matter. 

The  provisions,  above  quoted,  of  section  588  of  the  code, 
have  often  been  considered  by  this  court,  and  it  has  been 
uniformly  held  thereunder,  that  a  complaint  for  the  re- 
view of  a  judgment,  for  new  matter,  must  show  upon  its 
face  the  following  facts:  1.  It  must  show,  clearly  and  une- 
quivocally, new  matter  having  a  material  bearing  upon  the 
judgment  complained  of,  which  new  matter  would  probably 
reverse,  or  at  least  materially  modify,  such  judgment;  2. 
The  new  matter  relied  upon  in  a  complaint  for  review 
must  be  such  as  is  or  may  be  clearly  distinguished  from 
newly-discovered  evidence  which,  if  discovered  dur- 
ing the  term  at  which  the  judgment  was  rendered,  would  be 
cause  for  a  new  trial,  in  a  motion  therefor,  under  section 
852  of  the  code,  and,  if  discovered  after  such  term,  might 
support  a  complaint  for  a  new  trial,  under  section  356 
of  the  practice  act,  but  which,  in  no  event,  would  sustain 
a  complaint  for  the  review  of  a  judgment,  on  the  ground 
of  material  new  matter  discovered  after  the  rendition  of 
such  judgment ;  3.  The  complaint  must  show,  by  the 
facts  alleged  therein,  that  the  new  matter  relied  upon  as 
the  cause  for  a  review  could  not  have  been  discovered 
before  the  rendition  of  the  judgment  sought  to  be  re- 
viewed,, by  the  exercise  of  reasonable  diligence ;  and,  4. 
That  the  complaint  has  been  filed  without  delay  after 
the  discovery  of  the  alleged  new  matter.    Buskirk  Prac. 
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271,  et  seq.;    Nelson  v.  Johnson^   18  Ind.  329;  Webster  v. 
Maiden^  41  Ind.  124;  Barnes  v..  Deioey^  58  Ind.  418. 

We  are  of  the  opinion,  for  the  reasons  given,  that  the 
court  erred  in  overruling  the  appellant's  demurrer  to  the 
appellee's  complaint. 

Our  conclusion  in  regard  to  the  insufficiency  of 
the  appellee's  complaint,  which  would,  of  necessity,  re- 
verse the  judgment  below,  renders  it  unnecessary  for  us 
to  consider  now  any  of  the  questions  arising  under  either 
of  the  second  or  third  alleged  errors.  Under  the  sup- 
posed error  of  the  court,  in  overruling  the  appellant's  mo- 
tion for  a  new  trial,  many  questions  have  been  presented 
and  discussed  by  his  counsel,  in  argument,  which  may 
not  arise  again  in  the  further  progress  of  this  cause.  For  this 
reason  we  think  that  we  need  not  now  attempt  to  decide  any 
of  those  questions. 

It  has  seemed  to  us,  however,  that  we  might  very 
properly  consider  in  this  connection  some  of  the  ob- 
jections urged  by  the  appellant's  counsel  to  the  judg- 
ment of  the  court,  upon  the  special  verdict,  or  find- 
ings ot  the  jury,  in  this  case,  wholly  reversing,  setting 
aside  and  annulling  the  original  judgment  confessed  by 
the  appellee  in  appellant's  favor.  It  w^as  admitted  by  the 
appellee,  in  his  complaint  for  review,  that,  at  th^  time  of 
the  rendition  of  the  original  judgment,  he  was  indebted 
to  the  appellant  for  the  value  of  a  stock  of  groceries, 
etc.,  and  for  the  value  of  a  stock  of  hats  and  caps ;  but 
the  precise  amount  of  such  indebtedness  was  not  clearly 
stated  in  said  complaint.  In  their  answers  to  the  inter- 
rogatories propounded  to  them  by  the  court,  the  jury 
found,  however,  as  a  part  of  their  special  verdict,  that,  at 
the  time  this  judgment  was  confessed  by  the  appellee,  his  said 
indebtedness  to  the  appellant  amounted,  in  the  aggregate, 
to  no  more  than  twenty-five  hundred  dollars.  Upon  these 
findings  of  the  jury,  and  upon  the  appellee's  admissions,  the 
counsel  insist,  with  much  force  and   earnestness,  that  the 
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court  erred  in  rendering  a  judgment  wholly  reversing,  Bet- 
ting aside  and  annulling  the  original  judgment,  recovered 
by  the  appellant  upon  the  appellee's  confession.-  It  seems 
to  us  that  this  point  is  well  taken. 

In  section  591  of  the  practice  act,  it  is  provided  that, 
upon  the  hearing  of  a  complaint  for  review,  "  the  court 
may  reverse'or  affirm  the  judgment,  in  whole  or  in  part, 
or  modify  the  same,  as  the  justice  of  the  case' may  re- 
quire,   and  award  costs,"  etc.     2  R.  S.  1876,  p.  249. 

Applying  the  provisions  of  this  section  of  the  code  to  the 
special  verdict  of  the  jury  in  this  case,  we  can  i>ot  well 
avoid  the  conclusion,  that  the  court  clearly  erred  in  ren- 
dering a  judgment  wholly  reversing  the  original  judg- 
ment. Under  the  special  verdict  of  the  jury,  and  the 
statutory  provisions  last  quoted,  applicable  thereto,  we  are 
of  the  opinion  that  the  court,  in  rendering  its  judgment 
in  this  case,  should  have  modified  the  original  judgment, 
by  reversing  it  in  paii;,  and  by  affirming  it  as  to  the  resi- 
due thereof. 

The  judgment  is  reversed,  at  the  appellee's  costs,  and 
the  cause  is  remanded,  with  instructions  to  sustain  the 
demurrer  to  the  complaint,  and  for  further  proceedings  in 
accordance  with  this  opinion. 


Gann  i*.  Worman. 


Ao       ^58  Sttperior  Court. — Appeal  to  Supreme  Court. — Exception. — Praetiee. — It  is 

|i70      ^^  not  necessary  to  except  to  the  judgment  of  a  superior  court  at  general 

term,  lo  appeal  therefrom  to  the  Supreme  Court. 
Waiver. — Appearance  after  Ncio  Trial  is  Granted. — Where  exception  is 
|i  duly  taken  to  the  granting  of  a  new  trial,  the  appearance  of  the  party  so 

excepting,  on  the  second  trial,  does  not  waive  his  objections  to  the  grant- 
ing of  such  new  trial. 
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Neoligencb. — Death  of  Child — Action  by  Parent. — New  Thial,  for  Small- 
ness  of  Damages. — Statutes  Consiirued. — Under  sectiun  784  of  the  practice 
act,  the  father  may  maintain  an  action  for  damages  for  the  death  of  his 
minor  child,  caused  by  the  wrongful  act  of  the  defendant.  But  section 
363  prohibits  the  granting  of  a  new  trial  "on  account  of  the  smallness 
of  the  damages ''  assessed. 

SuPBRiOB  Court, — Practice. — New  Trial  Improperly  Oi'anted.—Where^  in 
the  superior  court,  a  new  trial  has  been  improperly  granted,  at  special 
term,  that  court  may,  on  appeal  to  general  term,  reverse  the  judgment  en- 
tered on  the  second  trial,  and  direct  judgment  to  be  entered  on  the 
finding  or  verdict  on  the  first  trial. 

Prom  the  Marion  Superior  Court. 

C.  Byfield  and  L.  Hoiolandy  for  appellant. 
J.  T.  Dye  and  A.  C.  Harris^  for  appellee. 

BiDDLE,  C.  J. — Complaint  by  John  N.  Gann,  against 
William  Worman.  It  alleges  that  the  plaintiff  had  a 
child  four  years  old;  that  the  child  was  sick;  that  a 
physician  had  prescribed  quinine  for  the  child ;  that  the 
defendant  is  a  druggist ;  that  the  plaintiff  applied  to  the 
defendant  to  purchase  ten  grains  of  quinine;  that  the 
defendant  negligently  sold  the  plaintiff  ton  grains  of  mor- 
phine instead  of  ten  grains  of  quinine;  that,  according  to 
the  prescription  of  the  physician,  the  morphine  was  ad- 
ministered to  the  child,  supposing  it  to  be  quinine ;  that 
the  morphine  so  administered  caused  the  death  of  the 
child,  without  any  negligence  on  the  part  of  the  plaintiff. 
Wherefore,  etc.  Answer;  trial  by  jury;  verdict  for  plain- 
tiff', for  fifty  dollars. 

Motion  for  a  new  trial,  assigning  as  the  only 
cause : 

"The  verdict  of  the  jury  fixes  the  measure  of  plaintiff's 
damages  too  small." 

The  motion  was  sustained,  and  a  new  trial  granted. 

At  a  second  trial,  the  plaintiff  had  a  verdict  for  five 
hundred  dollars. 

A  second  motion  for  a  new  trial,  assigning  various 
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causes;    motion   overruled;    judgment  on    the    verdict; 
appeal  to  general  term  ;  assignments  of  error : 

1.  Sustaining  plaintift^'s  motion  for  a  new  trial: 

2.  Overruling  the  defendant's  motion  for  a  new  trial. 
The  judgment  on  the  second  verdict  was  reversed  by 

the  court  in   general    term,  and  the  cause  remanded  with 
instructions  to  render  judgment  oi|  the  first  verdict,  with 

costs,  etc. 

From  this  judgment  the  plaintiff  appealed  to  this  court. 
Neither  the  evidence  given  on  the  first  trial,  nor  on  the 
second  trial,  is  in  the  record,  and  no  question  is  made 
upon  instructions  to  the  jury.  No  exception  was  taken  to 
the  decision  of  the  court  in  general  term.  The  proper 
assignment  of  error  is  made  in   this  court. 

The  appellee  contends  that  the  case  is  not  properly  ap- 
pealed to  this  court,  because  the  appellant  took  no  excep- 
tions to  the  decision  of  the  court  at  general  term,  and 
cites  the  case  of  Linsman  v.  Huggins,  44  Ind.  474,  in  sup- 
port of  his  views.  In  the  printed  text  in  that  case,  in  the 
first  edition  of  the  reports,  the  omission  of  the  word  "  not," 
in  the  sentence  relied  upon  by  the  appellee,  reverses  the 
meaning  of  the  court.  This  error  has  been  corrected  from 
the  manuscript  in  the  second  edition  of  the  volume.  The 
true  decision  in  that  case,  as  well  as  several  decisions  made 
subsequently,   is  against  the  appellant  on  this  point. 

The  appellant  claims  that,  by  appearing  to  the  case  in 
the  second  trial  without  objection,  the  appellee  waived  his 
right  to  take  advantage  of  any  error  in  granting  the  new 
trial,  in  support  of  which  view  he  cites  the  cases  of  Marshy. 
Elliotty  51  Ind.  547,  and  Vernia  v.  LawsoUy  54  Ind.  485.  But 
in  those  cases  no  objection  was  made,  nor  exception  re- 
served, at  the  time  the  new  trial  was  granted,  and  not  until 
a  remote  subsequent  term.  In  such  case,  the  court  very 
properly  decided  that  the  error,  if  any,  was  waived.  In 
this  case,  the  appellee  reserved  his  exceptions  at  the  time 
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the  new  trial  was  granted ;  he  waived  nothing,  therefore, 
in  appearing  to  the  case  at  the  second  trial. 

The  remaining  proposition  discussed  by  the  appellant  is, 
that  this  being  an  action  "  for  an  injury  to  the  person,"  the 
court  could  not  grant  a  new  trial  *'  on  account  of  the  small- 
ness  of  the  damages."     It  is  enacted  by  the  code  as  follows : 

**Sec.  353.  A  new  trial  shall  not  be  granted  on  ac- 
count of  the  smallness  of  the  damages  in  actions  for  an 
injury  to  the  person  or  the  reputation,  nor  in  any  other 
action  where  the  damages  shall  equal  the  actual  pecuniary 
injury  sustained. 

"  Sec.  782.  A  cause  of  action  arising  out  of  an  injury 
to  the  person  dies  with  the  person  of  either  party,  except 
in  cases  in  which  an  action  is  given  for  an  injury  causing 
the  death  of  any  person,  and  actions  for  seduction  and 
false  imprisonment. 

"  Sec.  783.  All  other  causes  of  action  survive,  and  may 
be  brought  by  or  against  the  representative  of  the  deceased 
party,  except  actions  for  promises  to  marry. 

*•  Sec.  784.  When  the  death  of  one  is  caused  by  the 
wrongful  act  or  omission  of  another,  the  personal  repre- 
sentatives of  the  former  may  maintain  an  action  therefor 
against  the  latter,  if  the  former  might  have  maintained  an 
action  had  he  lived,  against  the  latter  for  an  injury  for  the 
same  actor  omission.  The  action  must  be  commenced 
within  two  years.  The  damages  can  not  exceed  five  thou- 
sand dollars,  and  must  enure  to  the  exclusive  benefit  of  the 
widow  and  children,  if  any,  or  next  of  kin,  to  be  distributed 
in  the  same  manner  as  personal  property  of  the  deceased." 

Section  27  gives  the  father  the  right  to  maintain  the 
action  for  the  injury  or  death  of  his  child. 

By  the  common  law,  the  present  action  would  not  lie, 
after  the  death  of  the  child,  either  for  the  injury  to  the 
person  of  the  child,  or  for  the  loss  of  its  service.  Baker  v. 
BoUon,  1  Campb.  493;    Carey  v.   The  Berkshire  Railroad 
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Co.,  1  Cush.  475 ;  Hyatt  v.  Adams,  16  Mich.  180;  Kramer 
V.  The  San  Francisco  Market  Street  E.  B,  Co.,  25  Cal.  434; 
Lfong  V.  Morrison^  14  Ind.  596;  Galvin  v.  Crouch,  65 
Ind.  56. 

There  is  no  statute  in  this  State  giving  the  father  the 
right  of  action  for  the  lost  services  of  his  child,  after  the 
child's  death. 

Section  784  and  section  27  give  the  father  a  right  of 
action,  when  the  death  of  his  child  has  been  caused  by  the 
wrongful  act  of  another,  after  the  death  of  the  child, 
for  an  injury  to  the  child,  for  which  the  child,  had  he 
lived,  might  have  maintained  the  action.  It  is  clear  that 
the  child,  had  he  lived,  might  have  maintained  his  action 
for  the  injury  to  his  person,  complained  of  in  this  case ; 
and  we  think  section  784  gives  the  same  right  to  the 
father,  after  the  child's  death.  Had  the  child  lived  and 
brought  the  present  action,  he  would  not,  under  section 
858,  have  been  entitled  to  a  new  trial  on  account  of  the 
smallness  of  the  damages;  and,  as  the  father,  under  sec- 
tion 784,  stands  in  the  place  of  the  child,  as  to  the  right 
of  action,  he  is  not  entitled  to  a  new  trial  on  account  of 
the  smallness  of  the  damages. 

It  is  contended  that  the  cause  of  action  in  the  child,  if 
he  had  lived,  and  th^e  cause  of  action  in  the  father  after 
the  child's  death,  are  not  the  same;  that  the  cause  of 
action  in  the  father  is  not  an  injury  to  the  person,  but 
founded  upon  the  loss  of  his  child  by  its  death,  and  of 
its  services  and  society,  and  for  his  grief  and  suffering 
for  its  loss,  and  therefore  does  not  come  within  section 
353  ;  but  it  is  clear,  that,  by  the  construction  of  sections 
27  and  784,  when  taken  together,  the  father  can  not 
maintain  the  action, in  his  own  right, for  the  injuries  done* 
to  himself  bv  the  loss  of  his  child,  but  can  maintain  it 
only  as  the  representative  of  his  child's  right.  This  con- 
struction is  made  clear  by  the  closing  sentence  of  section 


MAY  TERM,  1880. 


463 


Doutfaitt  V,  Smith,  Administrator,  et  aL 


784,  which  requires  the  damages  sustained  by  the  child  to 
be  distributed  as  part  of  the  personal  property  of  his 
estate.  The  Cincinnati,  Hamilton  and  Dayton  R.  R.  Co. 
V.  Chester,  57  Ind.  297.  It  follows,  from  the  premises,  that 
the  new  trial  in  this  case  was  improperly  granted.  It 
was  proper,  therefore,  to  reverse  the  judgment  upon  the 
second  verdict,  and  remand  the  case  with  instructions  to 
render  judgment  on  the  first  verdict.  Sharpe  v.  O'Brien, 
89  Ind.  501. 

The  judgment  is  affirmed,  at  the  costs  of  the  appellant. 


DouTHiTT  V.  Smith,  Administrator,  et  al. 

Covnter-Glaim. — Cross- Bill  in  Chancery. — Essentials  of. —  A  counter- 
claini  under  section  59  of  the  practice  act,  in  its  essential  qualities,  stands 
upon  the  same  footing  as  a  cross-bill  in  chancery,  and  must  not  introduce 
into  the  cnu«e  any  matter  foreign  to  the  subject-matter  of  the  complaint. 

Samk. — Pnrtilion, —  Counter-Claim  by  Administrator,  to  Procure  Sale  to  Pay 
Debts  — Jurisdiction. — In  an  action  by  a  widow,  against  the  administrator 
and  heirs  of  a  decedent,  for  partition  of  lands  alleged  to  have  belonged, 
equitably,  to  the  decedent,  the  title  to  which  was  alleged  to  have  been  im- 
properly  taken  by  the  administrator  in  his  own  name,  after  the  death  of 
the  decedent,  the  latter  could  not  maintain  a  cross  action  against  the 
widow  and  heirs,  to  procure  an  order  to  sell  the  land  to  pay  the  debts  of  the 
decedent,  as  the  two  involve  different  jurisdictions  of  the  same  court. 

From  the  Shelby  Circuit  Court. 

L.  J.  Hackney,  A.  Blair,  E,  P.  Ferris  and  W.  W.  Spencer, 
for  appellant. 

B.  F.  Love,  G.  M.  Wright  and  F,  Wright,  for  appellees. 

NiBLACK,  J. — This  was  a  complaint  for  partition,  by 
Lucinda  Douthitt,  widow  of  James  Douthitt,  against  James 
E.  Smith,  Alonzo  Douthitt,  Mary  L.  Oldham,  Gran- 
ville S.  Oldham,  John    IL  Douthitt,  Ephraim   M.   Dou- 
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thitt,  Dorothy  J.  Douthitt  and  William  F.  Douthitt,  Smith 
being  the  administrator  of  the  said  James  Douthitt  and 
the  other  defendants   his  children  and  descendants. 

The  complaint  alleged,  that  a  short  time  before  his 
death  the  said  James  Douthitt  made  a  contract  with  one 
Joseph  Jonas  for  the  purchase  of  a  fifty-acre  tmct 
of  land  in  Shelby  county,  describing  it,  but  died  without 
receiving  a  conveyance  for  such  land  ;  thai,  after  the  death 
of  the  said  James  Douthitt,  the  defendant  Smith,  as  his 
administrator,  completed  the  contract  of  purchase,  and 
took  a  deed  from  Jonas,  for  the  land,  in  his  own  name. 
Wherefore  the  plaintift  demanded  that  one-third  in 
value  of  such  land  be  set  off  to  her  as  the  widow  of  the 
decedent. 

Smith,  on  his  appearance  to  the  action,  filed  a  cross 
complaint  against  the  plaintiff  and  his  codefendants, 
averring  that  the  said  James  Douthitt,  in  his  lifetime, 
sold  and  conveyed  (the  plaintiff",  as  his  wife,  joining* in 
the  conveyance,)  a  certain  fifty-acre  tract  of  land  (the  same 
described  in  the  complaint)  to  the  said  Joseph  Jonas,  for 
the  sum  of  three  thousand  dollars,  payable  in  instal- 
ments of  one  thousand  dollars  each,  with  notes  secured 
by  a  mortgage  on  the  same  land,  executed  by  Jonas :  that, 
after  his  appointment  as  such  administrator,  he,  the  said 
Smith,  commenced  proceedings  to  foreclose  the  mortgage, 
but  ascertaining  that  the  said  Jonas  was  insolvent,  and 
unable  to  pay  the  full  amount  of  the  notes  which  the 
mortgage  was  executed  to  secure,  he  agreed  to  sur- 
render, and  did  surrender,  the  notes  to  Jonas,  upon  re- 
ceiving a  conveyance  for  the  tract  of  land  described  in 
the  complaint  and  covered  by  the  mortgage;  that  the 
said  Jonas  and  wife,  in  consideration  of  the  surrender  of 
such  notes,  conveyed  the  land  to  him,  the  said  Smith,  in 
trust  for  the  estate  of  said  James  Douthitt,  deceased ;  and  that 
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said  tract  of  land  was  not  worth  more  than  two  thousand 
five  hundred  dollars. 

The  cross  complaint  then  made  an  exhibit  of  the  per- 
sonal estate  of  the  decedent  and  of  the  debts  and  demands 
against  his  estate,  showing  a  deficiency  in  the  personal 
estate  to  pay  such  debts  and  demands,  concluding  with  a 
prayer  for  an  order  for  the  sale  of  the  land  so  conveyed 
to  said  Smith,  in  trust  for  the  decedent's  estate,  to  pay  said 
debts  and  demands. 

The  plaintiff  demurred  to  the  cross  complaint,  but  her 
demurrer  was  overruled.  The  court  then  proceeded  to 
the  proofs  adduced  in  support  of  the  cross  complaint,  and 
ordered  the  sale  of  the  entire  tract  of  land  in  controversy 
to  pay  the  debts  and  demands  against  the  decedent's  estate. 

The  plaintiff*  has  appealed  and  assigned  error  upon  the 
overruling  of  her  demurrer  to  the  cross  complaint.  The 
demurrer  raised,  either  directly  or  incidentally,  several 
questions  upon  the  cross  complaint. 

Whiat  is  now,  in  this  State,  very  commonly  denominated  a 
cross  complaint,  is  practically  synonymous  with  a  cross-bill 
in  chancery  practice,  and  is,  under  our  present  code,  tech- 
nically a  coutiter-claim.  In  treating  of  a  cross-bill  in 
chancery  practice,  it  may  be  said  that  the  original  cause 
and  the  case  made  by  the  cross-bill  constitute  but  one 
cause,  and  the  cross-bill  must  relate  to  the  matter  in  ques- 
tion in  the  original  bill.  The  cross-bill  must  not  intro- 
duce any  distinct  matter,  as  it  is  but  auxiliary  to,  and  de- 
pendent upon,  the  original  suit.  2  Barb.  Ch.  Pract.,  Book 
4,  pp.  127, 128 ;  Spragg  v.  Comer,  2  Cox,  109 ;  Rubber 
Company  v.  Goodyear,  9  Wal.  807. 

A  counter-claim  is  any  matter  arising  out  of,  or  con- 
nected with,  the  cause  of  action,  which  might  be  the 
subject  of  an   action   in  favor  of  the  defendant,  or   which. 
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would  tend  to  reduce  the  plaintiff's  claim  or  demand  for 
damages.    2  R.  S.  1876,  p.  63,  sec.  59. 

Tlie  defendant  may  proceed  to  trial  in  certain  cases 
upon  his  counter-claim,  notwithstanding  the  plaintiff 
may  have  dismissed  his  action  or  failed  to  appear.  2  R. 
S.  1876,  p.  185,  sec.  365;  and  in  that  re8p>ect  a  counter- 
claim may  occupy  a  more  independent  position  with  refer- 
ence to  the  original  suit  than  does  a  cross-bill  in  a  chan- 
cery cause,  but,  in  its  essential  qualities,  a  counter-claim 
stands  upon  the  same  footing  with  a  cross-bill. 

The  circuit  courts  have  now  a  probate  jurisdiction,  which 
is  separate  and  distinct  from  their  jurisdiction  in  ordi- 
nary civil  actions,  and  all  matters  falling  within  their  pro- 
bate jurisdiction  are  required  to  be  entered  and  kept  in 
books  prepared  and  separately  set  apart  for  that  purpose. 
Noble  v.  McGinnis^  55  Ind.  528 ;  Alexander  v.  Alexander^ 
48  Ind.  559. 

The  original  complaint  in  this  cause  constituted  an 
action  for  partition,  to  be  placed  on  the  docket  as  a  civil 
action,  and  to  be  entered  upon  the  records  pertaining  to 
the  ordinary  civil  jurisdiction  of  the  court. 

The  cross  complaint  brought  an  element  into  the  cause 
wholly  inconsistent  with  the  nature  and  purpose  of  the 
original  action,  and  was  addressed  to  the  probate  jurisdic- 
tion of  the  court,  invoking  an  order  which  could  only  be 
properly  entered  on  the  records  set  apart  and  kept  for  pro- 
bate business.  This  involved  a  commingling  of  jurisdictions, 
and  an  incongruity  in  judicial  proceedings,  evidently  not  con- 
templated by  the  statute  authorizing  counter-claims,  and 
not  supported  by  any  of  the  analogies  in  chancery  pro- 
ceedings. 

Without  therefore  deciding  any  thing  upon  the  facts 
set  up  in  the  cross  complaint,  as  to  the  supposed  validity 
or  invalidity  of  the  plaintifi''8  claim  to  an  absolute  inter- 
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est  in  the  land  in  suit,  we  are  of  the  opinion  that  the 
cross  complaint  did  not  make  out  a  proper  counter-claim 
in  this  cause,  and  that,  consequently,  the  court  erred  in 
overruling  the  demurrer  to  the  cross  complaint. 

The  cross  complaint  had  none  of  the  characteristics  of 
an  answer,  and  hence  we  have  not  considered  it  as  an  an- 
swer. It  could  not  have  been  both  an  answer  and  a  counter- 
claim. Campbell  v.  Routt,  42  Ind.  410  ;  Scheev.  McQitilkeriy 
59  Ind.  269 ;  Hadley  v.  Prather,  64  Ind.  137. 

The  sufficiency  of  the  complaint  is  not  before  us.  In 
consequence,  we  decide  nothing  upon  the  facts  averred  in  it. 

As  bearing,  however,*  upon  the  question  of  the  sufficiency  of 
the  complaint,  which  may  hereafter  arise  in  the  court  below, 
the  following  cases  are  cited :  Baldwin  v.  Timmins,  3 
Gray,  302;  Palmer  v.  Stevens,  11  Cush.  147;  Richard- 
son V.  Hildreth,  8  Cush.  225;  Grout  v.  Chamberlin,  4  Mass. 
611 ;  Dean  v.  Dean,  3  Mass.  258.  See,  also,  1  Williams 
Executors,  6th  Am.  ed.,  bottom  page  650,  ct  seq.,  and  notes. 

For  error  of  the  court  in  overruling  the  demurrer  to 
the  cross  complaint,  the  judgment  will  have  to  be  reversed. 

The  judgment  is  reversed,  with  costs,  and  the  cause  is 
remanded  for  further  proceedings. 


King  v.  Kino. 

Promissory  Note. — hiffemnily  to  Recognizors  of  one  Charged  with  Crime, — 
Afiswer. — Parol  Contract  for  SaiUfnciion  of  Note. — The  recognizors  of  a 
married  woman  indicted  for  a  crime  being  about  to  surrender  her  up. 
her  husband  executed  to  them  a  promissory  note  for  the  amount  of  the 
bail-bond,  payment  being  conditioned  on  her  non-appeararce  in 
court,  for  trial  To  a  complaint  on  such  note,  containing,  the  proper 
avennents  showing  the  defendant's  liability,  the  defendant  answered,  ad- 
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mitting  the  execution  of  the  note^  but  alleging  that,  when  it  was  executed 
it  was  agreed  between  the  parties  thereto,  that  the  defendant  should  be 
discharged  from  all  liability  thereon,  if  he  should  endeavor  to  procure 
his  wife  to  appear  as  recognized,  which  he  had  done. 

Heldj  on  demurrer,  that  the  answer  is  sufficient. 

Same. — Non- Appearance  of  Alleged  CriminaL  Procured  hy  Beeognizora — It 
was  also  sufficient  to  answer  in  such  ease,  that  the  non-appearance  of  the 
wife  had  been  procured  by  the  plaintiffs. 

From  the  Greene  Circuit  Court. 

E.  E.  Rose  and  E.  Short,  for  appellant. 

W.  M.  Franklin  and  J.  B,  Easty  for  appellee. 

HowK,  J. — This  was  a  suit  by  the  appellee,  against  the 
appellant  and  one  David  Weaver,  upon  a  certain  written 
instrument,  of  which  the  following  is  a  copy : 

"  November  26th,  1873.  Due  to  Robert  Johnson,  David 
Weaver  and  John  W.  King  three  hundred  dollars,  provided 
Elizabeth  King  does  not  appear  at  the  January  terra  of 
court  if  she  be  able  ;  and,  when  she  appears  at  said  court, 
this  is  null   and  void. 

(Signed)  "Augustin  M.  King." 

In  his  amended  complaint,  the  appellee  alleged,  in  sub- 
stance, that  on  the  26th  day  of  November,  1873,  one 
Elizabeth  King  had  been  indicted  in  the  Greene  Circuit 
Court,  and  arrested,  on  a  charge  of  grand  larceny,  and 
the  appellee,  Robert  Johnson  and  David  Weaver  had  be- 
come her  bail  for  her  appearance  at  the  next  term  of  said 
court  to  answer  said  charge ;  that  said  Elizabeth  was  the 
appellant's  wife ;  that  said  recognizors  became  apprehen- 
sive that  said  Elizabeth  would  not  appear  at  said  court 
to  answer  said  charge,  and  were  threatening  to  arrest  her 
upon  a  bail-piece,  and  surrender  her  to  the  sheriff  of 
Greene  county,  to  be  held  in  custody,  unless  other  bail 
should  be  given  to  answer  said  charge ;  that  the  appel- 
lant, to  prevent  the  arrest  and  surrender  of  said  Eliza- 
beth to  said  sheriff  on  said  bail-piece,  by  his  promissory 
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note  of  that  date  promised  to  pay  said  recoguizors  the 
sum  of  three  hundred  dollars,  if  the  said  Elizabeth  did 
not  appear  at  the  next  January  term  of  said  court,  if  she 
was  able ;  that  said  note  was  lost,  and  a  sworn  copy  of 
the  same  was  filed  with  the  original  complaint  herein  ; 
that  said  Johnson  assigned,  by  endorsement  thereon,  his 
interest  in  the  said  note  to  the  appellee ;  that  said  Weaver 
refused  to  join  with  appellee  in  this  action,  and  there- 
fore he  was  made  a  defendant  to  answer  as  to  his  inter- 
est in  said  note ;  that  the  said  Elizabeth  King  did  not 
appear  at  said  January  term  of  said  court,  and  was  well 
and  able  to  have  done  so,  if  she  had  desired ;  and  that, 
in  consequence  thereof,  and  of  the  fact  that  said  Eliza- 
beth left  the  country  and  went  to  parts  unknown  to  ap- 
pellee, a  forfeiture  was  taken  against  said  recognizors,  on 
said  recognizance,  and  they  had  been  compelled  to  pay 
thereon  the  sura  of  three  hundred  dollars.  TVherefore,  etc. 

To  this  amended  complaint,  the  appellant's  demurrer  for 
the  want  of  sufficient  facts  therein  was  overruled  by  the 
court,  and  to  this  decision  he  excepted.  He  then  answered 
in  four  affirmative  or  special  paragraphs.  The  appellee's 
demurrers  to  the  second  and  fourth  paragraphs  of  the 
answer,  for  the  alleged  insufficiency  of  the  facts  therein  to 
constitute  defences  to  the  action,  were  sustained  by 
the  court,  and  to  these  rulings  the  appellant  excepted. 
To  the  first  and  third  paragraphs  of  the  answer,  the 
appellee  replied  by  a  general  denial.  The  defendant 
David  Weaver  made  default. 

The  issues  joined  were  tried  by  a  jury,  and  a  verdict 
was  returned  for  the  appellee,  assessing  his  damages  in 
the  sum  of  two  hundred  dollars.  The  appellant's  motion 
for  a  new  trial  having  been  overruled,  and  his  exception 
saved  to  this  decision,  the  court  rendered  judgment  on  the 
verdict. 

The  alleged  error,  chiefly  relied  upon  by  the  appel- 
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lant's  counsel  for  the  reversal  of  the  judgment  below, 
is  the  decision  of  the  circuit  court  in  sustaining  the  appel- 
lee's demurrers  to  the  second  and  fourth  paragraphs  of  the 
answer. 

In  the  second  paragraph  of  his  answer,  the  appellant 
admitted  the  execution  of  the  written  instrument  de- 
scribed in  the  complaint,  and  alleged,  in  substance,  that 
said  Elizabeth  King  was  his  wife  at  that  time,  and 
had  been  arrested  on  a  charge  of  grand  larceny,  and 
had  given  bond  for  her  appearance,  as  stated  in  the  com- 
plaint; but  the  appellant  averred,  that  her  said  recog- 
nizors became  her  sureties  without  his  knowledge,  and 
that,  at  the  time  of  her  arrest,  she  was  living  a  wandering 
and  lewd  life  with  the  appellee  and  other  persons,  and 
had  entirely  forsaken  her  home  and  domestic  duties,  and 
that  the  appellee  and  her  other  sureties  became  her  sure- 
ties on  account  and  in  consideration  of  their  unlawful 
intercourse  with  her,  the  said  Elizabeth,  without  notify- 
ing the  appellant  thereof;  that,  after  the  said  recogni- 
zors had  so  become  the  sureties  of  the  said  Elizabeth,  she 
returned  to  the  appellant's  house,  and,  as  she  was  the 
mother  of  several  small  children,  which  the  appellant  be- 
lieved to  be  his  children,  born  in  wedlock,  he  received  her 
back  as  a  wife  and  mother ;  that,  soon  after  her  said 
return,  the  said  recognizors  represented  to  the  ap- 
pellant, that  they  were  fearful  that  the  said  Eliza- 
beth would  forfeit  her  recognizance  and  fail  to  appear  to 
answer  said  charge,  and  that  they  intended  to  sur- 
render her  up,  unless  the  appellant  wonld  become  her 
bail ;  that  the  appellant  then  and  there  told  said  recog- 
nizors that  he  would  not  become  her  bail,  and  that 
they  could  surrender  her  to  the  proper  officer,  when- 
ever they  desired ;  that  said  recognizors  then  said  they 
only  wanted  some  instrument  from  the  appellant,  in 
order  to  make  said  Elizabeth  believe   that  the  apjilellant 
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would  be  liable  for  the  amount  of  said  bond,  ehovild  she 
fail  to  appear,  and  also  to  make  the  appellant  feel  under 
obligation  to  assist  them  in  watching  over  the  said  Eliza- 
beth, so  that  she  might  be  induced  to  remain  and  appear 
to  answer  said  charge,  and  that,  for  this  purpose,  he  exe- 
cuted said  instrument ;  that  it  was  expressly  agreed,  at 
the  time  of  the  execution  of  said  instrument,  that  the 
appellant  was  not  to  be  liable  thereon  for  any  money  con- 
sideration whatever ;  and  it  was  further  agreed,  between 
the  appellant  and  the  said  recognizors,  before  and  after 
the  signing  of  said  instrument,  that  the  appellant's  ser- 
vices, in  watching  over  the  said  Elizabeth,  and  in  trying 
to  get  her  to  appear  at  said  term  of  court,  were  to  be 
received  in  full  satisfaction  of  said  instrument ;  and  the 
appellant  averred,  that  he  did  watch  over  the  said  Eliza- 
beth, and  did  use  his  influence  to  get  her  to  remain,  and 
that  she  left  his  house  with  an  assurance  to  him  that 
she  would  return  and  answer  the  said  charge.  Where- 
fore, etc. 

It  seems  to  us,  that  the  facts  alleged  by  the  appellant, 
in  this  second  paragraph  of  his  answer,  were  amply 
sufficient,  if  true,  and  the  demurrer  thereto  admitted  their 
truth,  to  constitute  a  full  and  complete  defence  to  the 
appellee's  action.  Upon  the  hypothesis  that  the  instrument 
of  writing  described  in  the  complaint  was,  under  the 
facts  stated  by  the  appellant  in  said  second  paragraph  of 
his  answer,  a  valid,  legal  and  binding  contract  on  his 
part,  and  made  upon  a  sufficient  consideration,  it  was 
certainly  competent,  we  think,  for  the  parties  to  such  in- 
strument, after  the  execution  thereof,  to  agree,  by  and 
between  themselves,  in  what  manner,  and  upon  what 
terms  and  conditions,  the  said  appellant  might  pay  off, 
satisfy  and  discharge  the  obligations  assumed  by  him  in 
said  written  instrument.  The  gist  of  this  paragraph  is 
contained  in  its  closing  averments,  wherein  the  appellant 
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stated,  that,  after  his  execution  of  the  InstruTuent  sued 
upou,  the  payees  thereof  agreed  with  him.  that,  if  he 
would  do  certain  things,  which  they  were  apparently  in- 
terested in  the  accomplishment  of,  his  services  in  that 
regard  should  be  received  by  them  in  full  satisfaction  of 
the  instrument  in  suit.  This  was  an  agreement  which 
the  parties  to  the  instrument,  after  its  execution,  might 
lawfully  make  and  carry  out ;  and  if  it  be  true,  as  the 
appellant  has  averred  in  this  paragraph  of  his  answer, 
that  the  payees  of  said  instrument  did  make  such  an 
agreement  with  him,  and  that  he  had  done  and  performed 
what  he  was  required  to  do  and  perform,  under  the  terms 
of  said  agreement,  it  seems  to  us  that  these  facts,  the 
truth  of  which  was  admitted  by  appellee's  demurrer,  would 
show  the  full  satisfaction  of  said  instrument,  and  thus 
constitute  a  complete  bar  to  any  recovery  thereon.  We 
are  of  opinion,  therefore,  that  the  demurrer  to  this  second 
paragraph  of  answer  ought  to  have  been  overruled. 

In  the  fourth  paragraph  of  his  answer,  the  appellant  ad- 
mitted his  execution  of  the  written  instrument  sued  upon, 
that  said  Elizabeth  King  was  his  wife,  and  that  she  had 
been  indicted  for  grand  larceny,  and  the  payees  of  said 
instrument  were  her  recognizors;  and  the  appellant  alleged 
that  said  recognizors  came  to  the  appellant,  and  represented 
that  they  were  fearful  the  said  Elizabeth  would  flee  the 
country  and  forfeit  said  recognizance,  and  that  they  were 
going  to  surrender  her  on  a  bail-piece,  and  that,  if  the  ap- 
pellant would  give  them  the  instrument  in  suit,  they  would 
not  so  surrender  her,  but  would  remain  as  her  sureties  and 
use  all  their  power  over  her  to  get  her  to  remain  and  plead 
to  said  charge;  that  the  appellant,  relying  upon  said  rep- 
resentations and  believing  them  to  be  true,  signed  said 
instrument;  and  the  appellant  averred  that  said  payees  did 
not  intend  to  surrender  said  Elizabeth  upon  a  bail-piece, 
but  had,  at  the  time  of  the  execution  of  said  instrument, 
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determined  to  take  or  send  the  said  Elizabeth  out  of  the 
country,  so  that  she  might  avoid  the  penalty  of  the  law  on 
said  charge  of  ^raud  larceny;  and  that  they  did  not  try  to 
get  her  to  remain  and  answer  said  charge,  but,  on  the  con- 
trary, procured  her  absence,  for  the  purpose  of  shielding 
her  from  punishment  and  rendering  the  appellant  liable 
upon  said  instrument.  Wherefore  the  appellant  said  that 
the  consideration  for  said  instrument  \vas  illegal  and  void, 
and  the  absence  of  said  Elizabeth  was  procured  by  said 
payees,  and  he  asked  judgment  for  costs. 

We  are  of  the  opinion  that  the  court  clearly  erred  in 
sustaining  the  appellee's  demurrer  to  this  paragraph  of  the 
appellant's  answer.  It  is  an  elementary  rule,  that  he  who 
prevents  a  thing  being  done  shall  not  avail  himself  of  the 
non-performance  he  has  occasioned.  Broom  Leg.  Max. 
195.  If  the  performance  of  the  condition  in  the  written 
instrument  in  suit  was  prevented  by  the  payees  of  said 
instrument,  if,  in  other  words,  the  said  payees  sent  the 
said  Elizabeth  out  of  the  country  and  procured  her  ab- 
sence, as  alles^ed  in  said  paragraph,  we  know  of  no  rule  of 
law  or  equity  which  would  enable  them,  or  either  of 
them,  to  enforce  the  instrument  in  suit  against  the  appel- 
lant, and  recover  of  him  the  amount  of  moupy  specified 
therein,  or  any  part  thereof.  The  appellee  alleged  in  his 
complaint,  that  the  said  Elizabeth  had  left  the  country 
and  gone  to  parts  unknown,  and  that  she  had  failed  to 
appear  at  said  January  term  of  court,  when  she  was  able 
so  to  do ;  and  it  is  certain  that,  without  such  allegations 
therein,  his  complaint  would  not  have  stated  any  cause  of 
action  against  the  appellant.  If  the  absence  of  said  Eliza- 
beth, at  the  January  term  of  the  court,  was  procured  by 
the  payees  of  the  instrument  in  suit,  or  if  she  left  the 
country  and  went  to  parts  unknown  by  their  procurement, 
it  seems  to  us  that  these  alleged  facts,  if  sustained  by  suffi- 
cient evidence,  would  constitute  a  complete  defence  to  the 
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appellee's  action.  The  payees  of  the  instrument  sued  on, 
by  its  express  terms,  were  to  receive  from  the  appellant  a 
certain  sum  of  money  only  in  the  event  that  Elizabeth 
King  failed  to  appear  at  the  January  term  of  the  court; 
and,  in  his  complaint  on  this  instrument,  the  appellee  was 
obliged  to  allege,  in  order  to  state  a  cause  of  action,  that 
the  said  Elizabeth  had  failed  to  appear  at  that  term  of  court. 
Surely,  it  is  a  complete  defence  to  such  a  cause  of  action, 
to  say,  as  the  appellant  has  eaid  in  the  fourth  paragraph  of 
the  answer,  that  the  said  Elizabeth's  failure  to  appear  at  the 
said  term  of  court  was  caused  and  procured  by  the  payees 
of  the  instrument  in  suit.  This  view  of  the  question  un- 
der consideration  is  sustained  in  principle,  we  think,  by 
several  of  the  decisions  of  this  court.  Haidey  v.  Siniik^ 
45  lud.  183;  Lave  y.  Albright^  49  Ind.  275;  Durland  v. 
Pitcairn^  51  Ind.  426. 

The  judgment  is  reversed,  at  the  appellee's  costs,  and 
the  cause  is  remanded,  with  instructions  to  overrule  the 
demurrers  to  the  second  and  fourth  paragraphs  of  the  an- 
swer, and  for  further  proceedings. 
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Coon  v.  Bean  et  ux. 

Will. — lAfe'Esiaie. — Condition  %n  Restraint  of  Marr^affe,*— Widow. — A 
testator  devised  to  his  wife,  *'  in  lieu  of  her  interest  in  "  his  lands,  a  cer- 
tain tract  of  land  "during  her  natural  life,  or  so  long  as  she  mat/ remain 
7ny  ividow.'^ 

Held,  the  widow  having  remarried,  that  she  took  a  life-estate,  the  condition 
in  restraint  of  marriasre  being  void. 

Same. — Partition  Betweeri  Remainder-Men, — Partition  can  not  be  adjudged 
between  remainder-men,  during  the  existence  of  a  life-estate  in  the  same 
premises. 

Judgment. —  Waiver  of  Trial, — Demurrer, — Where  judgment  is  rendered 
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without  objection  or  exception,  on  the  sustaining  of  a  demurrer  to  a  reply, 
trial  is  waived. 

From  the  Fayette  Circuit  Court. 

J.  C.  Mclntoshy  C.  Roehl  and  H,  H.  Dochtermariy  for  ap- 
pellant. 

T.  M.  Little  and  J.  /.  LittlCy  for  appellees. 

WoRDBN,  J. — This  was  an  action  by  the  appellant, 
against  the  appellees,  for  the  partition  of  certain  lands. 
Agnes  Bean  and  Levi  E.  Bean  were  made  defendants  to 
answer  as  to  their  interest  in  the  land. 

They  answered,  in  substance,  that,  in  the  year  1867^ 
Michael  Coon  died  testate,  seized  in  fee  of  the  land  in  con- 
troversy, leaving  the  said  Agnes  Bean  as  his  widow; 
that,  by  the  will  of  the  deceased,  the  land  in  controversy 
was  devised  to  her  during  the  terra  of  her  natural  life,  in 
lieu  of  her  interest  in  the  real  estate  of  the  testator ;  and  that 
she  is  in  possession  of  the  premises,  and  is  entitled  to  the 
possession  thereof  during  the  term  of  her  natural  life. 
Wherefore,  etc.  The  following  is  the  clause  in  the  will  of 
the  testator  which  is  relied  upon  by  Mrs.  Bean :  "  To 
my  beloved  wife,  I  give  and  devise,  in  lieu  of  her  interest 
in  my  lands,  the  farm  on  which  we  now  reside,  situate  in 
the  county  of  Fayette  and  State  of  Indiana,  containing 
about  one  hundred  acres,  during  her  natural  life,  or  so  long 
as  she  may  remain  my  widow J^ 

The  plaintift'  demurred  to  this  paragraph  of  answer,  for 
want  of  sufficient  facts,  but  the  demurrer  was  overruled  and 
exception  taken. 

The  plaintiff  replied,  first,  by  a  denial,  and,  second,  that, 
before  the  commencement  of  the  action,  the  said  Agnes 
intermarried  with  her  codefendant,  Levi  E.  Bean,  where- 
fore the  estate  vested  in  her  by  the  will  has  terminated, 
and  the  land  should  be  parted  as  prayed  for. 

A  demurrer  for  want  of  sufficient  facts  was  sustained  to 
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this  paragraph  of  reply,  and  exception  taken,  and  there- 
upon the  court  rendered  judgment  that  the  defendants 
recovei-  their  costs  of  the  plaintiff. 

The  main  question  in  the  cause  is,  what  estate  did  the 
widow  of  Michael  Coon  take  under  his  will  ? 

We  have  no  doubt  that  she  took  a  life-estate.  Her 
subsequent  marriage,  therefore,  did  not  terminate  the  estate 
vested  in  her.  It  is  very  clear  that  the  testator  intended 
that  she  should  have  a  life-estate  unless  she  should  marry 
again.  By  the  will  a  life-estate  is  first  given,  and  then 
this  is  attempted  to  be  conditionally  cut  down,  in  the 
same  sentence,  by  the  alternative  words  "  or  so  long  as  she 
may  remain  my  widow."  If  he  had  given  her  the  estate 
simply  as  long  as  she  might  remain  his  widow,  the  case 
would  have  been  like  that  of  Harmon  v.  Brown,  58  lud. 
207.  But  the  principles  settled  in  that  case  clearly  estab- 
lished the  proposition,  that,  having  first  given  her  the  life- 
estate,  the  testator  could  not  cut  it  down  by  a  condition  in 
restraint  of  marriage.  The  condition  may  not  be  express- 
ed in  terms  in  the  will,  but  is  contained  in  it  as  fully  as  if 
the  language  had  been  "  during  her  natural  life,  provided 
she  shall  not  again  marry." 

Some  minor  objections  are  urged  to  the  answer,  as 
that  it  does  not  appear  that  the  will  in  question  was  ever 
proved;  and  that,  conceding  the  existence  of  the  life-estate, 
the  remainder  could  be  parted  between  the  remainder-men. 
It  sufficiently  appears  by  the  copy  of  the  will  set  out,  and 
the  endorsement  thereon,  that  the  will  had  been  admitted 
to  probate. 

Partition  cannot  be  adjudged  between  remainder-men 
during  the  existence  of  a  life-estate.  Schorl  v.  Stephens, 
62  Ind.  441. 

We  do  not  think  any  error  w£|,6  committed  in  overruling 
the  demurrer  to  the  answer,  or  in  sustaining  the  demurrer 
to  the  replication. 
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The  appellant  alao  insists  that  error  was  committed  in 
rendering  judgment  without  atrial  of  the  issues  of  fact. 
The  appellant  did  not  object  or  Except  to  the  rendition  of 
judgment.  He  must,  therefore,  be  deemed  to  have  waived 
the  trial  of  any  question  of  fact,  and  to  have  consented  to 
the  rendition  of  judgment.  See  Roberts  v.  Norris,  67  Ind 
386. 

The  judgment  below  i«  affirmed,  with  costs. 

On  petition  for  a  rehearing. 

WoRDEN,  J. — Since  the  original  opinion  in  this  cause 
was  filed,  the  question  involved  has  been  again  undei  con- 
sideration in  the  case  of  Stihoell  v.  Knapper,  post,  p. 
658,  in  which  the  same  conclusion  was  reached  as  in 
this  case.  In  the  will  of  Michael  Coon  there  is  the  follow- 
ing attempted  devise  over  :  "At  the  death  or  marriage  of  • 
my  (wife),  the  real  estate  aforesaid  I  give  and  devise  to  my 
four  children  and  their  heirs."  So  the  children  of  the 
.testator,  as  in  the  case  of  Stihoell  v.  Knapper^  took  by 
descent  and  not  by  purchase,  the  devise  over  being  void. 
We  deem  it  unnecessary  to  add  any  thing  to  \yhat  we 
have  said  in  the  case  above  mentioned,  where  the  question 
involved  was  fully  considered.  The  petition  for  a  rehear- 
ing is  overruled. 
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PROMISSORT  Note. — Complaint  by  Assignee.— Copy  of  Aaatynment  Unnrees- 
jjrtry.— A  complaint  against  the  maker,  by  an  aasignee,  on  a  promissory 
note,  is  not  insuflBcient  on  demurrer  merely  because  it  does  not  set  out  a 
copy  of  the  assignment. 

Same.  Evidence  of  Assignment  Essential  —Where,  in  Fuch  action,  the 
endorsement  is  not  given  in  evidence,  a  finding  or  verdict  for  the  plain- 
tiff can  not  be  upheld. 
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From  the  Clay  Circuit  Court. 

H.TeteVy  for  appellant. 

A.  T,  Rose  and  S.  M.  McGregor,  for  appellee. 

Scott,  J. — Civil  action  against  the  appellant,  Robert  L. 
Keith,  by  the  appellee,  Maggie  Champer,  on  a  promissory 
note,  alleged  to  have  been  executed  by  Keith  and  another  to 
Edward  L.  Champer,  and  by  him  assigned  in  writing  to 
Maggie,  the  appellee.  Crish,  the  other  maker  of  the 
note,  made  default.  Keith  answered  by  a  verified  general 
denial,  and  also  an  affirmative  answer.  Issues  were  formed ; 
trial  by  jury,  and  verdict  for  the  appellee ;  motion  for  a 
new  trial  overruled,  and  exception ;  judgment  on  the 
verdict,  and  appeal.  The  errors  assigned  are,  that  the 
complaint  is  insufficient,  and  that  the  court  erred  in  over- 
ruling the  appellant's  motion  for  a  new  trial. 

The  only  point  made  against  the  sufficiency  of  the 
complaint  is,  that  neither  the  assignment  of  the  note, 
nor  a  copy  thereof,  was  filed  therewith.  As  the  assign- 
ment was  not  the  foundation  of  the  action,  this  was  not 
necessary. 

If  the  record  of  this  action  is  perfect  and  complete, 
and  we  must  presume  it  is,  appellant's  motion  for  a  new 
trial  ought  to  have  been  sustained,  because  the  endorse- 
ment of  the  note  was  not  given  in  evidence  on  the  trial, 
as  is  manifest  from  the  bill  of  exceptions  set  out  in  the 
record.    Jackson  Township  v.  Barnes^  55  Ind^  136. 

The  judgment  is  reversed,  with  costs.  Cause  remanded 
for  a  new  triaL 
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The  National  Bank  of  Rockville  v.  The  Second  National 

Bank  of  Lafayette. 

Check. — Complaint  by  Payee  Against  Drawee. — Acceptance. — A  complaint 
hy  the  payee,  Mgainst  the  drawee,  upon  a  bank  check,  which  does  not 
allege  an  a«jceptance  thereof,  by  the  drawee,  is  insufficient.  . 

Special  Vkrdict. —  Venire  de  Novo. — A  special  verdict,  which  covers  all 
the  issues  formed,  is  sufficient. 

Same.— If or<is  Control  Marguial  Figurea; — Uncertainty. — The  body  of  a 
check  was  for  *«  twenty-one  and  thirty-six  in  exchange  dollars,"  while  the 
margin  contained  the  figures  •*  $2,136.00.*' 

HelcL,  that  the  figures  were  controlled  and  contradicted  by  the  words  in  the 
body  of  the  check. 

Same. — Acceptance.— ^he  fact  that  the  cashier  of  a  bank,  upon  which  a 
check  is  drawn,  takes  the  check  and  places  it  upon  the  "  cancelling 
fork,"  does  not  constitute «uch  an  acceptance  as  will  prevent  him  from 
declining  to  pay,  and  returning,  the  same,  upon  learning  that  the  drawer 
has  not  sufficient  funds,  or  if  the  check  is  not  in  proper  form. 

From  the  Tippecanoe  Circuit  Court. 

(?..  S.  Orth^  J.  Park  and  J.  A.  Stein ^  for  appellant. 
J.  M.  Larue  and  F.  B,  Everett^  for  appellee. 

BiDDLE,  C.  J. — Complaint  in  three  paragraphs,  by  the  ap- 
pellant, against  the  appellee,  on  a  bank  check.  A.  T. 
Colton  is  the  maker  of  the  check,  the  appellant  is  the 
payee,  and  the  appellee  is  the  drawee.  Demurrer  for  want 
of  facts  sustained  to  the  first  and  third  paragraphs  of  the 
complaint.  Answer  of  general  denial  to  the  second  para- 
graph. Trial  by  jury,  and  special  verdict  for  appellee; 
motion  for  a  venire  de  novo  overruled ;  motion  for  a  new 
trial  overruled ;  motion  in  arrest  of  judgment  overruled ; 
exceptions ;  judgment ;  and  appeal. 

We  need  not  particularly  state  either  the  first  or  third 
paragraphs  of  the  complaint.  Each  sets  out  the  check  and 
avers  its  presentation  for  payment,  bj  the  payee.  There  is 
no  averment  of  its  acceptance  by  the  drawee,  in  either  para- 
graph ;  indeed,  each  paragraph  avers  that  the  drawee 
refused  to  accept  the  check.     In  other  respects  these  two 
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paragraphs  are  well  pleaded.    Breach,  non-payment  of  the 
check. 

A  bank  check  haa  all  the  requisites  of  a  bill  of  exchange, 
except   that  it  is  due  on  demand,  without   days  of  grace, 
and,  if  dishonored,  requires  no   protest  for  non-acceptance 
nor  for  non-payment.     There  is  no  implied  contract  in  favor 
of  the  payee,  against  the  drawee,  that  he  will  either  accept 
or  pay  the  check.     The  drawee  is  no  party  to   the  check 
until. he  accepts  it;  and  a  party  can  not  be  sued  on  an  ex- 
press contract  before  he  enters   into  it.     The  fact  that  the 
drawee   has   funds  in  his  hands,  belonging  to  the  drawer, 
sufficient  to  pay  the  check,  does  not  change  the  rule.     The 
case  of  National  Bank  v.  Eliot  Bank,  5  Am.  Law.  Reg.  711,  is 
in  point.    We  believe  there  is  no  decided  case  contrarvto  it. 
Abbott,  J.,  delivers  a  long  and  ingenious  dissenting  opinion, 
but  we  cannot  regard  it  as  sound.     He  places  the  right  of 
the  payee  to   sue  the  drawee  for  non-acceptance  or  non- 
payment of  the  check,  upon  the  ground  that,  when  a  fi^t 
party  contracts   with   a   second   party  to   pay   a  sum   of 
money  to  a  third   party,  the   third  party,  although   not  a 
party  to  the  contract,   may  sue  the  first  party  upon  the 
contract  and   recover.      This  is  true  upon   express  con- 
tracts ;  but  there  is  no  implied  contract  in  such  cases,  that 
the  first  party  shall  pay  the  third  party.    Hence  the  neces- 
sity  of  an   express   acceptance  of  the   check,  before  the 
drawee  is  liable.     In  the  case   put  as  an   illustration,  the 
drawer  of  the  check  is  the  first  party,  the  drawee  the 
second,  and   the  payee   the   third.     Now,  as  there  is  no 
implied   contract  between   the  drawee  and  the  payee,  he 
can   not  sue   the   drawee   upon  the   check,  until   he  has 
accepted  it.     There  are  other  convincing  reasons  in   our 
minds  against  the  rule  contended   for.     If  the  drawee, 
having  funds,  refuses  to  pay  the  drawer's  check,  he  be- 
comes liable  thereby  to  the  drawer,  and  the  drawer  be- 
comes liable  to  the  payee.  Now,  if  in  such  case  the  drawee 
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was  also  liable  to  the  payee,  and  the  payee  had  his  right 
against  both  the  drawer  and  tbe  drawee,  this  complicatiou 
would  take  the  qualities  of  commercial  paper  from  tlie 
check,  and  place  it  upon  the  ground  of  a  common-law 
contract;  and,  to  apply  this  principle  to  foreign  and  inland 
bills  of  exchange,  the  great  movers  and  upholders  of  the 
world's  business,  would  be  to  embarrass,  if  not  destroy, 
their  usefulness  in  civilization,  and  impair  the  commerciat 
faith  of  mankind.  There  are  no  implied  contracts  in 
commercial  paper,  and  it  must  not  be  embarrassed  by 
secret  equities  ;  and  that  express  contracts  touching  it  can 
be  made  in  any  other  manner  than  in  writing,  is  the  con- 
stant regret  of  the  ablest  jurists. 

These  views  are  fully  supported  by  the  following  au- 
thorities :  Edwards  Bills,  etc.,  405 ;  Byles  Bills,  18 ; 
Glenn  v.  Noble j  1  Blackf.  104;  St.  John  v.  HomanSj  8 
Mo.  382 ;  Chapmayi  v.  White,  6  N.  Y.  412 ;  Bullard  v. 
Randall,!  Gray,  605;  Pope  w.  Luff,  7  Hill,  577;  Griffin 
V.  Kemp,  46  Ind.  172 ;  Pollard  v.  Bowen,  57  Ind.  232 ;, 
Henshaw  v.  Root,  60  Ind.  220. 

Under  the  authorities,  we  must  hold  the  first  and  third 
paragraphs  of  the  complaint  insufficient. 

The  appellant  relies  upon  the  case  of  Wilson  v.  Dawson, 
52  Ind.  513  ;  but,  in  that  case,  the  bank — the  depositary — 
was  not  a  party  to  the  suit ;  besides,  the  money  was  de- 
posited under  an  express  agreement,  and  for  an  express, 
purpose.  In  this  case,  as  the  money  was  deposited  with, 
the  drawee  generally,  there  is  no  express  contract,  and  the- 
bank — the  depositary — is  a  party.  We  can  see  no  analogy 
between  the  two  cases. 

The  special  verdict,  returned  by  the  jury  upon  the 
second  paragraph  of  the  complaint,  is  in  the  following 
words : 

"The   National    Bank   of   Rockville,  and  the  Second. 
.    Vol.  LXIX.— 81 
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National  Bank  of  Lafayette,  are  national  banks  organized 
under  the  laws  of  the  United  States^  the  first  located  at 
Roekville,  in  the  State  of  Indiana,  and  the  other  at  Lafay- 
ette, in  said  State ;  that  on  the  14th  day  of  September, 
1877,  Andrew  T.  Colton,  by  the  description  of  A.  T.  Col- 
ton,  at  the  counter  of  said  Bank  of  Rockville,  drew  a  check 
on  the  Second  National  Bank  of  Lafayette,  in  the  words 
and  figures  following,  to  wit : 

*'  *•  Lafayette,  Ind.,  Sept.  14th,  1877. 

'* '  Second  National  Bank,  pay  to  J.  M.  Nichols.  Pr.,  or 
order,  twenty-one    and    thirty-six,  in  exchange    dollars. 
(Signed,)  "  'A.  T.  Colton.' 

"On  the  lower  left-hand  margin  of  the  check  is 
the  $2,136.00 ;  that  said  check  has  not  been  endorsed 
by  the  said  Nichols ;  that  said  check  was  mailed  by 
the  cashier  of  the  Bank  of  Rockville  aforesaid,  on  Satur- 
day, Sept.  15th,  1877,  in  time  for  the  train  going  from 
Rockville  to  Terre  Haute  at  half  past  eleven  o'clock  a.  m., 
and  received  by  the  Second  National  Bank  of  Lafayette, 
on  Monday,  September  17th,  1877 ;  that  the  check  was 
enclosed  in  a  letter  which  reads  as  follows  : 

*• '  National  Bank  op  Rockville, 
*'  *  Rockville,  Ind.,  Sept.  15, 1877. 

'*  C.  T.  Mayo,  Cashier,  Lafayette,  Ind.: 

"  Dear  Sir:  I  enclose  for  return  your  twenty-one  thirty- 
six  ($2186).  Respectfully,  S.  L.  McCune.' 

'*  That  on  Saturday,  September  15th,  1877,  A.  T.  Colton, 
the  drawer  of  said  check,  deposited  in  the  Second  National 
Bank  of  Lafayette  three  thousand  eight  hundred  and  for- 
ty-five dollars,  subject  to  his  check  as  a  general  depositor, 
and  stated  to  the  cashier  of  said  bank  that  he  had  drawn 
several  checks,  one  of  which  was  to  one  Rambo,  and  one 
to  the  Bank  of  Rockville,  which  last  was  named  as  about 
two  thousand  dollars ;  that  one  of  these  checks  so  drawn 
had  been  paid ;  and,  at  the  time  of  said  deposit,  the*  ac- 
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count  of  the  said  A.  T.  Colton,  at  the  Second  National 
Bank  of  Lafayette,  was  overdrawn  in  the  sum  of  four  hun- 
dred and  eighty  dollars,  and  two  of  said  checks  were  in 
the  bank  at  the  time  of  making  said  deposit,  unpaid ;  that 
at  the  opening  of  the  bank  at  banking  hours,  on  Tuesday 
morning,  September  18th,  1877,  there  was  but  thirteen 
hundred  and  seventy-three  dollars  and  three  cents,  in  said 
Second  National  Bank  of  Lafayette  to  the  credit  of  said 
Colton;  that  when  said  check  was  received  by  the  de- 
fendant, on  the  17th  day  ot  September,  1877,  the  same  was 
placed  in  the  bank,  and  on  the  morning  of  the  18th,  the 
cashier  of  the  defendant  took  said  check  and  calculated  the 
exchange  on  the  sum  of  $2,136  in  figures,  on  the  back,  at  the 
rate  of  one  and  one-half  per  cent.,  and  placed  the  same  on 
the  cancelling  fork ;  thereupon  he  was  informed  by  the  re- 
ceiving and  paying  teller  of  the  bank  that  the  drawer  had 
not  sufficient  funds  on  deposit  to  pay  the  check.  Thereupon 
the  cashier  immediately  took  the  check  from  the  fork,  and 
declined  to  pay  it,  and  indorsed  upon  it  as  follows  :  *  Can- 
celled in  error ;  not  charged ;  check  not  properly  drawn  ;* 
caused  the  check  to  be  protested  for  non-acceptance. 
When  the  check  was  presented  by  the  notary  for  accept- 
ance, the  reason  given  for  non-acceptance  was  that  the 
check  was  not  in  proper  form.  The  check  was  then  re- 
turned to  the  plaintiflf,  with  notice  of  its  non-acceptance,  in 
a  letter  as  follows : 

"  *  S.  L.  McCuNE,  Cashier,  Rockville,  Ind.: 
"*Dear  Sir:    I  return,  under  protest,  A.  T.  Colton  on 
us,  $2136;  pro.  fees,  $1.05.     Refused  on  account  of  infor- 
mality of  drawing  up  the  check. 

"'Very  respectfully,  Chas.  T.  Mayo,  CashV.' 

"The  check  sued  on  was  acknowledged  by  said  Colton, 

also   by  the  plaintiff  and  defendant,  as  a  check  for  the 

amount    of   twenty-one   hundred   and   thirty-six   dollars 

($2136).    If,  from  these  facts,  the  court  is  of  the  opinion 
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the  plaintiff  should  recover,  we  find  for  the  plaintiff,  and 
assess  her  damages  at  ($2,171.60)  twenty-one  hundred  and 
»eventy-one  dollars  and  sixty  cents.  If  the  court  is  of 
opinion  that  the  defendant  should  recover,  then  we  find 
for  the  defendant." 

Upon  the  return  of  the  verdict,  the  plaintiff  moved  for 
a  vemre  de  novo,  upon  the  ground  that  the  verdict  did  not 
find  on  all  the  issues  presented  by  the  pleadings.  The 
court  overruled  the  motion,  and  we  think  properly.  The 
facts  found  decide  the  entire  controversy.  The  only  issues 
presented  by  the  second  paragraph  of  the  complaint  were 
the  making  of  the  check  by  the  drawer,  its  presentation 
for  payment  to  the  drawee,  and  its  acceptiince,  averring 
the  several  dates.  These  averments  were  denied  by  the 
answer.  On  these  issues,  except  as  to  the  averment  of 
acceptance,  the  jury  find  for  the  plaintiff*  with  dates,  etc. 
But  the  plaintiff  insists  there  is  no  sufficient  finding  on 
the  issue  of  acceptance.  We  think  there  is.  They  find 
that  the  drawee  declined  to  pay  the  check,  and  caused  it 
to  be  protested  for  non-acceptance.  The.  protest  was 
unnecessary,  yet  the  feet  is  found  distinctly,  that  the 
drawee  would  neither  accept  nor  pay  the  check.  Indeed, 
it  seems  to  us  that  the  verdict  is  unnecessarily  particular 
in  several  respects.  As  to  what  is  sufficient  or  insufficient 
to  constitute  a  special  verdict,  see  the  following  cases :  The 
Toledo,  Wabash  and  Western  R.  W.  Co.  v.  Hammond^  83 
Ind.  379  ;  Pea  v.  Pea,  35  Ind.  387 ;  Housworth  v.  Bloom- 
huff,  54  Ind.  487 ;  WhiUcorth  v.  Ballard,  56  Ind.  279 ; 
Locke  V.  The  Merchants  National  Bank,  66  Ind.  853; 
Graham  v.  The  State,  66  Ind.  886. 

The  amount  of  the  check  upon  its  face  is  in  dispute 
between  the  parties.  It  is  contended  by  the  appellant 
that  it  is  drawn  for  $2,136,  that  the  figures  in  the  lower 
corner  of  the  left-hand  margin  govern  the  amount.  We 
are  of   the  opinion   that,  in  this  view,  the  appellant  is 
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mistaken.  It  is  true,  the  amount  in  the  body  of  a  check 
may  be  stated  in  figures,  and  the  check  will  be  valid  if  not 
contradicted  in  words  ;  but  the  amount  stated  in  figureSji 
usually  at  the  bottom  or  top  of  the  left-hand  margin,  do69 
not  control  the  amount  of  the  check,  especially  when 
contradicted  by  the   words  in  the   body   of   the   check. 

These  marginal  figures  are  merely  for  convenience 
of  reference,  and  constitute  no  necessary  part  of  the  check. 
They  may  be  there  or  not;  may  difler  with  the  body  of 
the  check,  or  not;  it  is  the  same  thing.  The  instrunieut 
is  perfect  without  them.  Smith  v.  Smith,  1  R.  I.  898 ;  $ 
Daniel  Negotiable  Instrumeaits,  p.  589,  sec.  1580. 

Placing  the  check  on  the  cancelling  fork,  by  the  mistake 
of  the  appellee's  cashier,  and  afterwards  correcting  the 
error,  did  not  amount  to  an  acceptance  of  the  check,  nor 
in  any  manner  afiTect  its  validity.  Bellamy  v.  Mcurjoribanks, 
7  Exch.   389;   Warwick  v.  Rogers,   5  Man.  &  G.  340- 

From  the  view  we  have  taken  of  the  ctise,  it  is  not 
aeceftsary  for  us  to  decide  what  amount  is  expressed  la 
the  body  and  on  the  face  of  the  check.  Aj9  the  unit 
dollar  is  not  expressed,  either  by  the  dollar  mark  or  by 
a  word,  nor  the  cents  by  a  point,  as  when  sums  are  ex- 
pressed in  figures,  perhaps  the  first-  number  expressed  by 
words  might  be  held  to  mean  dollars,  and  the  second 
number  cents,  as  amounts  of  money  are  thus  usually 
expressed  in  figures;  if  so,  the  check  would  call  for 
twenty-one  dollars  and  thirty-six  cents.  Northrop  v.  San- 
born,  22  Vt.  433. 

But  we  do  not  decide  this  question,  for  we  think  the 
same  result  must  be  reached,  whether  we  hold  the  amount 
of  the  check  to  be  S2,136.00,  or  $21.36.  It  appears  to  U4 
that  the  whole  question  turns  upon  the  acceptance  or 
non-acceptance  of  the  check  by  the  drawee.  As  we  have 
held,  as  a  principle  of  law,  that  the  drawee  is  not  liable, 
unless  the  check  was   accepted,   and   as  the  jury  have 
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found  that  it  was  not  accepted,  it  follows  that  the  ap- 
pellant can  not  recover.  The  facts  found  hy  the  jury  in 
the  special  verdict  are  the  same  in  substance,  and  almost 
literally  indeed,  as  those  averred  in  the  tirst  and  third  para- 
graphs of  the  complaint.  As  we  have  held  these  para- 
graphs insufficient  in  law  to  constitute  a  cause  of  action, 
it  follows  again,  that  the  appellant  can  not  recover ;  and 
we  think  the  following  authorities  sustain  us  fully: 
Johnson  v.  Collings^  1  East,  98;  Levy  v.  Cavanaghy  2 
Bosw.  100 ;  Dykers  v.  The  Leathei'  Manufacturers^  Bank, 
11  Paige,  612  ;  Bullard  v.  Randall,  1  Gray,  605 ;  Luff  v. 
Pope,  5  Hill,  413  ;  Pope  v.  Luff,  7  Hill,  577. 

Certain  instructions  to  the  jury  were  asked  by  the  ap- 
pellant, and  refused  by  the  court.  We  need  not  set  them 
out.  The  ruling  on  the  demurrera  to  the  iirat  and  third 
paragraphs  of  complaint  sufficiently  shows,  that,  in  our 
opinion,  they  were  properly  refused ;.  even  if  it  were  neces- 
sary to  give  any  instructions,  when  the  jury  are  required 
to  find  a  special  verdict.  They  were  to  the  effect  that  the 
payee  could  recover  against  the  drawee,  upon  the  check, 
although  he  had  not  accepted  it. 

The  evidence  supports  the  verdict. 

The  judgment  is  affirmed,  at  the  costs  of  the  appellant. 
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HORTGAQK. — Defective  Deseripiwn  in  Decree  of  Foreclogure. — Jurisdiction. 
— FresumpHon. — A  njortgage  duly  doAcribinpf  a  tract  of  land  in  a  certain 
county  in  this  State  was  foreclosed  in  the  circuit  court  of  that  county,  but 
the  judgment  did  not  mention  the  name  of  the  county  and  State,  in  de- 
scribing such  tract,  though  it  was  as  fully  described  in  the  sheriff's  deed 
as  it  was  in  the  mortgage. 
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Held,  in  an  action  by  the  judgment  defendants,  against  the  purchaser,  to 
quiet  title  on  account  of  such  defeqtive  description,  that  the  Supreme 
Court  takes  judicial  notice  of  the  county  within  which  any  particular  sec- 
tion, township  and  range  lie;  and  therefore,  as  the  county  within  which  such 
suh  was  brought  contains  such  a  section,  township  and  range,  and 
as  the  circuit  court  is  one  of  general  jurisdiction,  that  the  land  described 
in  the  judgment  lies  within  that  county. 

Sams. — Sale  to  Plaintiff'^  on  hia  t^ayment  of  Goaia  and  Receipting  for  Amount 
qf  Jttdgmtnt — Where  judgment  of  foreclosure  is  rendered  upon  a  mort- 
gage securing  both  matured  and  unmatured  notes,  and  the  land  is 
ordered  to  be  sold  as  not  divisible,  the  plaintiff  may  bid  the  whole 
amount  due  and  to  become  due  and  costs,  and,  upon  paying  the  costs  and 
simply  receipting  for  the  whole  amount  of  the  judgment,  the  same  will 
constitute  a  valid  payment. 

Supreme  Court. — Certiorari. — Suhmission. — Notice. — A  certiorari  may  be 
had  after  submission,  upon  due  notic. 

Same. — Transcript  JmporiH  Ver/7y.— The  Supreme  Court  takes  the  record 
of  a  cause  as  it  is  certified  up,  as  importing  absolute  verity,  leaving  the 
parties  to  their  right  to  obtain  a  certiorari  to  correct  omissions  or  altera- 
tions. 

Prom  the  Morgan  Circuit  Court. 

T.  E.  Johnson  and  J.  M.  Jordan^  for  appellants. 
W.  JR.  Harrison  and  W.  E.  McCord,  for  appellees. 

"WoRDBN,  J. — Action  by  the  appellees,  against  the  appel- 
lant, to  quiet  the  plaintiffs'  title  to  certain  lands  lying  in 
Morgan  county,  Indiana. 

Issue ;  trial ;  verdict  and  judgment  for  the  plaintiffs. 

The  main  question  in  the  case  grows  out  of  the  follow- 
ing: facts : 

James  E.  Burton  and  wife  executed  a  mortage  to  James 
J.  Maxwell  and  Cynthia  A.  Maxwell,  upon  certain  lands, 
properly  described  and  stated  in  the  mortgage  to  be  situate 
in  Morgan  county,  Indiana.  The  mortgage  was  duly  fore- 
closed in  the  Morgan  Circuit  Court,  and  the  mortgaged 
premises  sold  by  the  sheriff,  the  plaintiffs  receiving  the 
sheriff's  deed  therefor. 

In  the  judgment  of  foreclosure,  the  land  mortgaged  is 
fully  and  correctly  described  as  to  section,  township  and 
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range,  but  it  is  not  said  to  be  in  Morgan  county,  Indiana, 
though  it  is  said,  in  the  sherifi''s  deed,  to  be  in  that  county 
and  State. 

It  is  claimed  by  the  appellants,  that  the  failure  to  show,  in 
the  judgment  of  foreclosure,  in  what  county  and  State  the 
land  was  situate,  vitiated  the  sale,  and  that,  in  consequence 
thereof,  no  title  passed  to  the  purchaser.  We,  however, 
take  a  difierent  view  of  the  question.  In  Murphy  v.  Hen- 
dricks^ 57  Ind.  598,  it  was  held  that  a  mortgage  to  the 
«chool  fund,  of  land  fully  described  as  to  section,  township, 
and  range,  without  stating  in  what  county  or  State  it  was 
situate,  was  void,  and  that  a  sale  of  the  land  by  the  auditor, 
on  failure  to  pay  instalments  due,  conveyed  no  title.  So, 
also,  it  was  held  in  the  case  of  Lewis  v.  Owen^  64  Ind.  446, 
that  a  sheriff's  deed,  founded  on  a  sale  on  the  foreclosure 
of  a  mortgage,  must  be  sufficiently  certain,  as  to  the  de- 
scription of  the  land,  to  enable  a  sheriff  to  execute  a  writ 
of  possession  thereof,  without  any  other  than  ministerial 
powers. 

We  have  seen  that  the  mortgage  stated  the  land  to  be  in 
Morgan  county,  Indiana,  and  that  or  a  copy  thereof  was  a 
part  of  the  record  in  the  foreclosure  suit;  and,  while  the 
judgment  of  foreclosure  did  not  show  the  land  to  be  in 
Morgan  county,  the  entire  record  in  that  cause  did.  It 
would  seem  that  the  entire  record  might  be  referred  to,  for 
the  purpose  of  showing  that  the  land  was  situate  in  that 
county.  But,  if  this  be  regarded  a«  doubtful,  there  is  an- 
other ground  on  which  it  must  be  held  that  the  proceed- 
ings were  valid  and  a  good  title  passed  by  the  deed. 

The  case  differs  from  those  above  noticed  in  some  partic- 
ulars, and  from  all  others '  that  we  are  aware  of,  in  which 
deeds  have  been  held  void  for  want  of  a  sufficient  descrip- 
tion of  the  land  sought  to  be  conveyed.  In  Mvrphy  v. 
Hendricks ^supra^  there  was  nothing  to  which  reference  could 
be  made  for  the  purpose  of  showing  that  the  land  was  situ- 
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ate  in  the  State,  nor  was  there  any  thing  that  raised  any 
legal  presumption  that  it  was. 

In  Lewis  v.  Oioen^  supra^  it  did  not  appear  that  the  mortgage 
on  which  the  judgment  of  foreclosure  was  entered  was  any 
more  definite  in  its  description  of  the  property  mortgaged, 
than  the  sheriiF's  deed.  Besides,  the  difSiculty  in  that  case 
was  not  that  the  property  was  not  shown  to  be  in  the 
county  where  the  foreclosure  was  had  (that  was  shown  by 
the  deed),  but  the  uncertainty  was  as  to  what  part  of  a  lot 
in  Greencastle  was  intended  to  be  conveyed.  We  do  not 
see  how  such  unceiiainty  in  the  8herifi''s  deed  could  have 
been  remedied  by  reference  to  the  mortgage,  as  contained 
in  the  record  of  foreclosure,  even  if  the  mortgage  had 
been  more  certain.  But  it  seems  to  us  that  it  might  perhaps 
be  competent  in  such  cases  to  refer  to  the  record  of  fore- 
closure, for  the  purpose  of  showing  that  the  land  mort- 
gaged, otherwise  well  described  in  the  judgment  of  fore- 
closure, was  situate  in  the  county ;  while  it  might  not  be 
competent  to  refer  to  the  record  to  aid  an  uncertain  de- 
scription in  a  sheriff's  deed  of  land  lying  in  the  county. 
However  this  may  be,  we  proceed  to  the  ground  on  which 
we  decide  the  question. 

We  take  judicial  notice  of  the  public  surveys  of  the 
State,  and,"  therefore,  that  land  corresponding  with  that 
described  in  the  judgment  of  foreclosure  lies  in  Morgan 
county,  Indiana,  and  in  no  other  county  in  the  State. 
And,  as  the  Morgan  Circuit  Court  entered  the  judgment 
of  foreclosure,  it  will  be  presumed  that  the  land  men- 
tioned in  the  judgment  was  the  land  in  Morgan  county 
bearing  the  same  description.  If  not  in  Morgan  county, 
the  court  would  have  had  no  jurisdiction  to  enter  the 
judgment  of  foreclosure  ;  and  the  presumption  is  in  favor 
of  the  jurisdicticin  of  the  court.  Broxopfield  v.  Weichtj  9 
Ind.  394 ;  Godfrey  v.  Godfrey,  17  Ind.  6  ;  Waltz  v.  Borro- 
way,  25  Ind.  880  ;  The  Board  of  CommWs  of  Clay  Co.  v. 
Markle,  46  Ind.  96. 
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By  presumption  of  law,  therefore,  the  sheriff's  deed, 
even  if  it  had  not  specified  the  county  or  State  in  which 
the  land  was  situate,  it  being*  based  upon  a  judgment  of 
foreclosure  rendered  in  Morgan  county,  would  be  consid- 
ered as  having  reference  to  the  land  in  that  county  bear- 
ing the  description  mentioned  in  the  judgment  of  fore- 
closure and  deed. 

The  appellants  have  moved  to  strike  out  certain  parts 
of  the  bill  of  exceptions  sent  up  in  response  to  a  certio- 
rari^ on  the  ground,  among  other  things,  as  we  under- 
stand the  brief,  that  no  certiorari  will  be  awarded  after 
the  submission  of  a  cause,  and  the  case  of  Clark  v.  Wright^ 
67  Ind.  224,  is  cited.  That  case  does  not  decide  that  a 
certiorari  will  not  be  granted  after  submission,  but  that  in 
such  case  notice  must  be  given  as  required  by  Rule  37. 
Due  notice  was  given  in  this  case. 

The  appellants  have  also  filed  aflidavits  tending  to 
show  that  the  bill  of  exceptions  was  altered  after  it  was 
signed  by  the  judge,  by  inserting  additional  matter. 

We  can  not  try  the  correctness  of  a  record  on  afiidavit, 
but  must  take  it  as  correct,  as  it  comes  up  to  us  under  the 
hand  and  seal  of  the  clerk  of  the  court  below.  If  it  is 
wrong,  the  remedy  of  the  party  complaining  is  to  have  it 
corrected  in  the  court  below,  and  the  corrected  record  may 
be  sent  to  us  on  certiorari. 

It  is  due  to  the  counsel  for  the  appellees  to  say,  how- 
ever, that  the  alterations  were  shown  to  have  been  not 
only  innocently,  but  very  properly,  made,  with  the  con- 
currence of  the  judge  and  one  of  the  counsel  for  the  de- 
fendants in  the  cause  below. 

It  is  objected  that  the  land  was  sold  on  a  credit,  and  was 
not  paid  for  by  the  purchaser.  There  is  nothing  in  this 
objection  whatever. 

The  mortgage  was  given  to  secure  the  payment  of 
several  notes,  some  of  which  had  not  matured ;  but  it  was 
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foand  in  the  judgment  of  foreclosure,  that  the  lands  were 
not  susceptible  of  division.  The  land  was  bid  in  by  the 
holder  of  the  judgment  for  enough  to  pay  the  entire 
debt  and  costs,  and  he  paid  the  costs  to  the  sheriff  and 
receipted  the  judgment.  This  was  entirely  regular  and 
proper. 

It  is  suggested  that  the  complaint  was  bad,  because  it 
did  not  allege  that  Burton  claimed  the  land  adversely  to 
the  plaintiffs.  The  complaint  is  clearly  sufficient  in  this 
respect,  and  there  is  no  error  in  the  judgment  below. 

The  judgment  below  is  affirmed,  with  costs. 


IShbetz  v.  Longlois. 

OoYXKAKT. — Breach  of, — Complaint — Demurrer, — Practice, — In  an  action 
to  recover  damages  for  the  breach  of  two  or  more  of  the  covenants 
contained  in  a  deed,  it  is  not  necessary  that  the  breach  of  each  of 
such  covenants  should  be  stated  in  a  separate  paragraph  of  complaint; 
and,  where  several  breaches  have  been  stated  in  a  single  paragraph  of 
complaint,  the  sufficiency  of  each  breach  may  be  separately  tested  by  a 
demurrer  thereto,  in  the  same  manner  and  to  the  same  extent  as  if  such 
breach  had  been  pleaded  in  a  separate  paragraph. 

Samv. — Ineumbranee. — Evidence. — Where,  in  alleging  a  breach  of  the 
covenant  against  incumbrances,  the  facts  alleged  show  an  actual  incum- 
brance on  the  property  at  the  date  of  the  deed,  such  breach  is  sufficient 
to  withstand  a  demurrer. 

Same. — Paramount  Title — "Where,  in  an  action  by  the  grantee  to  recover 
damages  for  the  breach  of  the  covenants  contained  in  a  deed,  the  plaintiff 
claims  to  have  yielded  possession  to  a  paramount  title,  it  is  incumbent  on 
him  to  show,  by  sufficient  evidence,  not  only  that  he  had  yielded  the  pos- 
session of  the  property  to  what  he  supposed  to  be  a  paramount  title,  but  that 
such  title  was  in  fact  paramount  to  the  title  of  any  one  else  to  such 
property. 

From  the  Tippecanoe  Circuit  Court. 
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J.  M,  Larue  and  F.  B.  Everett^  for  appellant. 
6r.  S,  Orth  and  /.  Parky  for  appellee. 

HowK,  J. — In  this  case  the  appellee  sued  the  appellant, 
in  the  Benton  Circuit  Court,  to  recover  damages  for  cer- 
tain alleged  breaches  of  the  covenants  contained  in  a 
certain  deed,  executed  on  the  20th  day  of  August,  1875, 
by  the  appellant  to  the  appellee,  whereby  the  appellant, 
in  consideration  of  f(850.00  to  him  paid  by  the  appellee, 
conveyed  and  warranted  to  the  latter  lot  No.  836  in  the 
original  plat  of  the  town  of  Fowler,  in  Benton  County, 
Indiana. 

In  his  complaint,  the  appellee  alleged,  inter  alia,  that 
the  appellant,  in  and  by  his  said  deed,  covenanted  that  he 
was  lawfully  seized  of  said  property,  that  he  had  good 
right  to  convey  the  same,  that  he  guaranteed  the  quiet 
possession  thereof,  that  the  same  was  free  from  all  incum- 
brances, and  that  he  would  warrant  and  defend  the  title 
thereto  against  all  lawful  claims;  and  the  appellee  averred, 
that  the  appellant  was  not,  at  the  date  of  said  deed,  law- 
fully seized  of  said  property,  but  that  one  Boynton  was 
then  the  owner  thereof;  by  reason  whereof  the  appellee 

was  afterward,   on    the day  of   January,   1876,  by 

due  couiTse  of  law,  evicted  from  said  property. 

And,  for  a  further  breach  of  said  covenants,  the  appellee 
averred  that  the  appellant  had  not  at  the  date  of  said 
deed,  nor  had  he  since,  a  good  and  sufficient  title  to  said 
property ;  by  reason  whereof  the  appellee  was  afterward, 
on  the  29th  day  of  January,  1876,  evicted  and  dispos- 
sessed of  said  property,  by  due  course  of  law. 

And,  for  a  further  breach  of  said  covenants,  the  appellee 
averred  that,  at  the  date  of  said  deed,  said  property  was 
not  free  from  incumbrances ;  but  that  one  John  C.  Ban- 
semer  then  held  a  mortgage  on  the  same  for,  to  wit,  the 
sum  of  five  hundred  dollars;  and  that  afterward  such  pro- 
ceedings were  had,  in  the  circuit  court  of  said  Benton 
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county,  the  appellant  being  a  party  to  said  proceedings 
and  having  notice  thereof,  that  said  mortgage  was  fore- 
closed and  said  property  sold  by  the  sheriflFof  said  county, 
under  said  judgment  of  foreclosure,  and  said  Bansemer 
became  the  purchaser  thereof ;  whereby  the  appellee  was 
ousted  and  evicted  from  the  possession  of  said  property, 
and  said  Bansemer  then  obtained  and  still  retained  such 
possession,  to  the  great  damage  of  the  appellee.  Where- 
fore, etc. 

By  the  agreement  of  the  parties,  the  venue  of  the  cause 
was  changed  to  the  Tippecanoe  Circuit  Court.  The  ap- 
pellant moved  the  court  in  writing  to  require  the  appellee 
to  separate  his  cause  of  action  into  several  and  distinct 
paragraphs,  which  motion  was  overruled,  and  to  this 
ruling  the  appellant  excepted  and  filed  his  bill  of  excep- 
tions No.  1. 

The  appellant  then  moved  the  court  in  writing 
to  strike  out  a  certain  part  of  the  complaint,  which 
motion  was  overruled,  and  to  this  decision  he  excepted. 
He  also  moved  the  court  to  compel  the  appellee  to  sepa- 
rate his  complaint  into  two  paragraphs,  which  motion 
the  court  overruled,  and  to  this  ruling  the  appellant  ex- 
cepted and  filed  his  bill  of  exceptions  No.  2. 

The  appellant  demurred  separately,  for  the  want  of 
sufficient  facts,  to  each  of  the  breaches  assigned  in  the 
complaint,  which  demurrers  were  overruled  by  the  court, 
and  to  these  decisions  he  excepted.  He  then  answered 
the  appellee's  complaint,  by  a  general  denial  thereof. 

The  issues  joined  were  tried  by  the  court,  and  a  finding 
was  made  for  the  appellee,  assessing  his  damages  in  the 
flum  of  $979.62.  The  appellant  moved  the  court  for  a 
new  trial,  which  motion  was  overruled,  and  to  this  de- 
cision he  excepted  and  filed  his  bill  of  exceptions  No.  4. 
The  court  then  rendered  judgment  on  its  finding,  and 
from  this  judgment  this  appeal  is  now  here  prosecuted. 
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In  this  court,  the  appellant  has  assigned,  as  errors,  the 
several  decisions  of  the  court  below  in  overruling  his 
motions  to  separate  the  complaint  into  paragraphs,  and 
his  separate  demurrei*s  to  the  several  breaches  assigned 
in  the  complaint,  and  his  motion  for  a  new  trial. 

We  will  consider  and  decide  such  questions  only  as 
the  appellant's  counsel  have  presented  and  discussed  in 
their  brief  of  this  cause,  in  this  court;  and,  in  so  doing, 
we  will  take  up  and  pass  upon  those  questions  in  the 
same  order  in  which  counsel  have  presented  them.  It  is 
earnestly  insisted,  on  behalf  of  the  appellant,  that  the 
court  erred  in  overruling  his  motions  to  require  the  ap- 
pellee to  separate  his  complaint  into  paragraphs,  in  such 
manner  that  each  breach  of  covenant,  relied  upon  as  a 
cause  of  action,  should  be  stated  in  a  separate  paragraph. 

It  seems  to  us,  however,  that  no  good  purpose  would 
be  subserved  by  requiring  the  grantee  in  a  general 
warranty  deed,  who  may  bring  an  action  to  recover 
damages  for  the  alleged  breach  of  two  or  more  of  the 
covenants  contained  in  his  deed,  to  state  the  alleged 
breaches  of  each  of  such  covenants,  in  a  separate  and 
distinct  paragraph.  It  is  obvious,  that  the  statement  of 
all  the  breaches  relied  upon  in  a  single  paragraph  of 
complaint  would  relieve  the  pleader  from  the  repetition 
of  much  formal  and  descriptive  matter,  and  we  cannot 
see  how  any  party  to  the  suit  could  be  harmed  fhereby. 
The  complaint  must,  of  course,  state  facts  sufficient  to 
constitute  substantially  a  cause  of  action  by  each  particular 
breach  of  each  particular  covenant  in  the  deed,  upon 
which  the  plaintift'  bases  his  action ;  and  where  several 
breaches  have  been  stated  in  a  single  complaint  or  para- 
graph, it  follows,  of  necessity,  that  the  sufficiency  of  each 
breach  may  be  separately  tested  by  a  demurrer  thereto,  in 
the  same  manner  and  to  the  same  extent  as  if  such  breach 
had  been  pleaded  in  a  separate  paragraph.    This  rule  of 


/ 


,  / 


MAY  TERM,  1880.  495 


Sheetz  17.  LongloiB. 


pleading  has  long  been  recognized  by  this  court,  as  ap- 
plicable to  suits  upon  the  bonds  of  administrators  and 
guardians.  Reno  v.  Tyson^  24  Ind.  56;  Colbum  v.  The 
StatCy  47  Ind,  310.  In  the  recent  case  of  Mustard  v. 
HoppesSy  ante,  p.  324, .  which  was  a  suit  by  the  tax- 
payers of  a  township  to  enjoin  the  collection  of  a  railroad 
tax,  assigning  many  grounds  of  objections  thereto,  it  was 
held  that  each  of  such  grounds,  of  objections  need  not  be 
stated  in  a  separate  paragraph  of  complaint,  and  that  the 
suiBciency  of  each  objection  might  be  tested  by  a  separate 
demurrer  thereto.  The  same  rules  of  pleading  may  well 
be  extended,  we  think,  to  suits  for  the  recovery  of 
damages  for  alleged  breaches  of  the  covenants  in  a  deed. 

For  the  reasons  given,  we  are  of  the  opinion,  that  the 
court  did  not  err  in  overruling  appellant's  motion  to  sep- 
arate the  appellee's  complaint  into  paragraphs. 

The  next  point  made  by  the  appellant,  in  argument,  is, 
that  the  court  erred  in  overruling  his  demurrer  to  the 
third  breach  assigned  in  appellee's  complaint.  The  objec- 
tion to  this  breach  is  thus  stated  by  counsel :  "  From 
any  thing  that  appears  in  the  breach,  Bansemer's  mort- 
gage might  have  been  executed  (as  it  was),  by  one  who  had 
no  title  to  the  property ;  and  this  covenant  only  extends 
to  actual  encumbrances."  It  is  true,  no  doubt,  that  thev 
covenant  against  encumbrances,  in  a  warranty  deed,  only 
extends  to  actual  encumbrances ;  but  it  seems  to  us  that 
it  was  alleged  in  said  third  breach  (a  summary  of  which 
is  given  in  our  statement  of  this  case),  with  sufficient 
clearness  and  certainty  to  withstand  the  demurrer  thereto, 
that  the  Bansemer  mortgage  was  an  actual  encumbrance 
on  the  property  described  in  the  deed,  at  the  date  thereof. 
The  breach  assigned  was  sufficient  in  its  averments ;  and 
if  the  breach  was  not  true,  as  counsel  intimate,  this  would  ^ 
or  might  have  been  shown  by  the  evidence,  or  failure 
of  evidence,  on  the  trial  of  this  cause.    The  court  did  not 
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err,  we  think,  in  overruling  the  demurrer  to  the  third 
breach  assigned  in  appellee's  complaint. 

In  his  motion  for  a  new  trial,  the  appellant  assigned 
as  causes  therefor,  that  the  finding  of  the  court  was  con- 
trary to  law,  and  that  it  was  not  sustained  by  sufficient 
evidence. 

We  are  of  the  opinion  that  the  court  clearly  erred  in 
overruling  this  motion  for  a  new  trial.  It  was  admitted 
on  the  trial,  that  the  appellant  held  the  legal  title  of  the  lot 
in  controversy,  immediately  prior  to  his  deed  to  the  appel- 
lee, "  subject  to  liens  and  equities,  if  any."  It  was  alleged 
by  appellee,  in  his  complaint,  that,  at  the  date  of  said 
deed,  the  lot  was  incumbered  by  a  mortgage  thereon,  held 
by  one  John  C.  Bansemer.  The  appellee's  evidence  on  the 
trial  of  the  cause  shows  that  the  mortgage  to  Bansemer 
was  executed  by  Francis  A.  Boynton  and  Mollie  R.,  his 
wife ;  but  this  evidence  wholly  fails  to  show  that  either  of 
the  Boyntons,  the  mortgagors  to  Bansemer,  ever  had  any 
title,  interest  or  estate  in  or  to  the  lot  in  controversy,  as 
against  the  appellant.  Not  only  so,  but  the  appellant's 
evidence,  which  is  uncontradicted  on  this  point,  shows  that 
Boynton  had  no  other  estate  in  the  lot,  except  such  as  he 
got  under  a  lease  from  the  appellant,  whereby  he  agreed 
to  pay  the  appellant  rent  for  the  lot  at  two  dollars  per 
month,  and  had  the  right  to  remove  therefrom  the  build- 
ing or  "  shanty,"  which  he  had  moved  thereon.  With 
such  a  title  to  the  lot  and  the  building  thereon,  the  evi- 
dence showed  that  the  Boyntons  executed  the  mortgage  to 
Bansemer,  which  th#  appellee  alleged,  in  his  complaint  in 
tins  case,  was  an  incumbrance  on  the  lot,  at  the  date  of  his 
deed  thereof  from  the  appellant.  In  his  own  evidence,  the 
appellee  admitted  that  he  "bought  no  house;"  and  the 
hoiiBe  was  all  that  the  Boyntons  owned  and  could  give  a 
valid  mortgage  on. 

In  his  complaint  in  the  case  at  bar,  the  appellee  alleged 
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that,  at  the  date  of  his  deed  from  the  appellant,  the  mort- 
gage from  the  Boyntons  to  Bansemer  was  an  incumbranca 
on  the  lot  described  in  the  deed;  but  the  evidence  failed 
to  sustain  this  allegation.  It  was  also  alleged  in  said  com- 
plaint, that,  when  said  mortgage  was  foreclosed,  the  appel- 
lant was  a  party  ito  said  proceedings  and  had  notice  there- 
of; but  the  evidence  showed  that  hia  demurrer  to  the  com- 
plaint in  the  foreclosure  suit  w^as  sustained  by  the  court, 
and  on  this  ruling  he  had  judgment  in  his  favor,  in  that 
suit. 

The  evidence  further  showed,  that,  although  the  appellee 
was  a  defendant  to  the  suit  to  foreclose  the  said  mortgage 
to  Bansemer,  and  appeared  and  answered  the  complaint  in 
said  suit,  yet,  before  the  trial  of  that  cause,  he  withdrew 
both  his  appearance  and  answer,  and  suffered  a  judgment 
by  default  to  be  rendered  against  him  for  the  sale  of  the 
said  lot  so  conveyed  to  him  by  the  appellant. 

In  his  complaint  in  this  case,  the  appellee  further  alleged, 
that,  by  reason  of  the  said  incumbrance  oq  said  lot,  and  of 
the  proceedings  had  thereon  and  thereunder,  he  was  ousted 
and  evicted  from  the  possession  of  said  property;  and  said 
Bansemer  then  obtained  and  still  retained  such  possession. 
We  need  hardly  say  that  these  allegations  were  material, 
and  yet  there  is  no  evidence  in  the  record  which  tended, 
even  remotely,  to  sustain  them.  The  appellee  was  a  wit- 
ness on  the  trial  of  this  cause;  but,  if  he  had  ever  been 
ousted  and  evicted  from  the  possession  of  said  property,  or 
if  he  ever  yielded  such  possession  to  what  he  supposed  to 
be  a  paramount  title,  he  failed  to  testify  to  any  such  fact. 
There  is  no  evidence  in  the  record  that  Bansemer  ever 
had,  or  claimed  to  have,  any  title  to,  or  right  to  the  pos- 
session of,  said  property.  It  was  not  claimed  by  the  ap- 
pellee in  his  complaint,  or  shown  by  his  evidence  on  the 
trial,  that  the  possession  of  said  property  had  ever  been 
recovered  from  him,  or  any  one  claiming  under  him,  in* 
Vol.  LXIX.— 32 
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any  soit  for  that  purpose.  If,  as  we  may  suppose,  the  ap- 
pellee intended  to  claim  that  he  had  been  evicted  from 
said  property,  becanse  he  had  yielded  the  possession 
thereof  to  a  paramount  title,  then  it  was  incumbent  on 
the  appellee  in  a  suit,  such  as  this,  on  the  covenants  in  the 
defendant's  deed,  to  show  by  sufficient  eiridence,  not  only 
that  he  had  yielded  the  possession  of  the  property  to  what 
he  supposed,  or  was  claimed,  to  be  a  paramount  title,  but 
that  the  title  to  which  he  had  thus  yielded  was,  in  fact, 
paramount  to  the  title  of  any  one  else  to  such  property. 
Woodford  v.  Leavenworthy  14  Ind.  811 ;  Marvin  v.  Apple- 
gatCj  18  Ind.  425 ;  Crance  v.  CoUenbaugh^  47  Ind.  256.  On 
each  of  these  points,  as  it  seems  to  us,  tlie  appellee  has 
wholly  failed  to  sustain  his  case  by  sufficient  evidence. 

For  the  reason  given,  we  think  that  the  appellant's  mo* 
tion  for  a  new  trial  ought  to  have  been  sustained. 

The  judgment  is  reversed,  at  the  appellee's  co8t«,  and 
the  cause  is  remanded  for  a  new  trial. 


Beard  v.  Becker  et  al. 

Pbactice. — Dismissal  Without  Prejtuiice. — After  hearing  tbe  evidence  in  a 
cause,  the  court  intimated  that  there  was  no  evidence  to  sustain  some  of 
the  material  allegations  of  the  complaint,  whereupon  the  plaintiff  re- 
quested the  court  to  make  a  special  finding  of  the  facts,  to  which  the 
court  consented.  Afterward,  on  the  same  day,  and  before  any  further 
proceedings  were  announced,  the  plaintiff  filed  a  written  dismissal  of  his 
action,  and  asked  leave  to  dismiss  without  prejudice,  but  the  court  re- 
fused to  grant  such  leave.  Three  days  afterward  the  court  announced  a 
special  finding,  upon  which  judgment  was  rendered. 

Heldf  that,  under  section  868  of  the  practice  act,  the  leave  to  dismiss  should 
have  been  granted. 

Held,  also,  that,  if  the  court  intended  its  intimation  as  to  the  insufficiency  of 
the  evidence  as  an  announcement  of  its  finding,  such  announcement  was 
withdrawn  by  its  subsequent  agreement  to  make  a  special  finding. 


< 

I 


MAY  TERM,  1880.  499 


Beard  v.  Becker  ei  al. 


From  the  Shelby  Circuit  Court. 
J.  B.  McFaddeUy  for  appellant. 

UiBLACK,  J. — John  Beard  brought  this  action  against 
Henry  Becker  and  John  H.  Becker: 

First.  To  obtain  a  judgment  against  Henry  Becker, 
on  a  promissory  note  executed  by  him  for  the  alleged 
purchase-money  of  certain  real  estate ; 

Secondly.  To  enforce  a  vendor's  lien  on  such  real  es- 
tate, in  the  hands  of  John  H.  Becker,  who  had  become  a 
subsequent  purchaser  with  notice,  as  it  was  claimed. 

The  defendant  answered  in  general  denial,  and  the  cause 
was  submitted  to  the  court  for  trial. 

After  hearing  the  evidence,  the  court  intimated  that 
there  was  no  evidence  to  sustain  some  of  the  material  alle- 
gations of  the  complaint.  Whereupon  the  plaintiff  re- 
quested the  court  to  make  a  special  finding  of  the  facts,  to 
which  the  court  consented.  Afterward,  on  the  same 
day,  and  before  any  further  proceedings  in  the  cause 
were  announced  by  the  court,  the  plaintiff  filed  a  writ- 
ten dismissal  of  his  action,  and  asked  leave  to  dismiss 
the  action  without  prejudice,  but  the  court  refused  to 
grant  him  such  leave,  and  to  permit  him  to  dismiss  the 
action.  About  three  days  afterward,  the  court  announced  a 
special  finding  of  the  facts,  upon  which  a  judgment  was 
rendered  against  Henry  Becker,  for  the  amount  of  the 
note,  and  in  favor  of  John  H.  Becker,  for  his  costs. 

The  plaintiff  has  appealed,  and  assigned  error  upon 
the  refusal  of  the  court  to  permit  him  to  dismiss  his 
action. 

Section  363  of  the  code  provides  that  an  action  may  be 
dismissed  by  the  plaintiff,  without  prejudice,  before  the 
jury  retire ;  or,  when  the  trial  is  by  the  court,  at  any 
time  before  the  finding  of  the  court  is  announced.  2  R. 
8. 1876,  p.  184. 
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any  suit  for  that  purpose.  If,  as  we  may  suppose,  the  ap- 
pellee intended  to  claim  that  he  had  been  evicted  from 
said  property,  because  he  had  yielded  the  possession 
thereof  to  a  paramount  title,  then  it  was  incumbent  on 
the  appellee  in  a  suit,  such  as  this,  on  the  covenants  in  the 
defendant's  deed,  to  show  by  sufficient  eirtdence,  not  only 
that  he  had  yielded  the  possession  of  the  property  to  what 
he  supposed,  or  was  claimed,  to  be  a  paramount  title,  but 
that  the  title  to  which  he  had  thus  yielded  was,  in  fact, 
paramount  to  the  title  of  any  one  else  to  such  property. 
Woodford  v.  Leavenworth,  14  Ind.  811 ;  Marvin  v.  Apple- 
gate^  18  Ind.  425 ;  Crance  v.  Collcnbaugh,  47  Ind.  256.  On 
each  of  these  points,  as  it  seems  to  us,  the  appellee  has 
wholly  failed  to  sustain  his  case  by  sufficient  evidence. 

For  the  reason  given,  we  think  that  the  appellant's  mo- 
tion for  a  new  trial  ought  to  have  been  sustained. 

The  judgment  is  reversed,  at  the  appellee's  cost^,  and 
the  cause  is  remanded  for  a  new  trial. 


Beard  v.  Becker  et  al. 

PBAcncE. — DismisscU  Without  Prejudice. — After  bearing  tbe  evidence  in  a 
cause,  the  court  intimated  that  there  was  no  evidence  to  sustain  some  of 
the  material  allegations  of  the  complaint,  whereupon  the  plaintiff  re- 
quested the  court  to  make  a  special  finding  of  the  facts,  to  which  the 
court  consented.  Afterward,  on  the  same  day,  and  before  any  further 
proceedings  were  announced,  the  plaintiff  filed  a  written  dismissal  of  his 
action,  and  asked  leave  to  dismiss  without  prejudice,  but  the  court  re- 
fused to  grant  such  leave.  Three  days  afterward  the  court  announced  a 
special  finding,  upon  which  judgment  was  rendered. 

Held,  that,  under  section  868  of  the  practice  act,  the  leave  to  dismiss  should 
have  been  granted. 

HM,  also,  that,  if  the  court  intended  its  intimation  as  to  the  insufficiency  of 
the  evidence  as  an  announcement  of  its  finding,  such  announcement  waa 
withdrawn  by  its  subsequent  agreement  to  make  a  special  finding. 
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Prom  the  Shelby  Circuit  Court. 
J.  B.  McFaddeUf  for  appellant. 

NiBLACK,  J. — John  Beard  brought  this  action  against 
Henry  Becker  and  John  H.  Becker: 

First.  To  obtain  a  judgment  against  Henry  Becker, 
on  a  promissory  note  executed  by  him  for  the  alleged 
purchase-money  of  certain  real  estate ; 

Secondly.  To  enforce  a  vendor's  lien  on  such  real  es- 
tate, in  the  hands  of  John  H.  Becker,  who  had  become  a 
subsequent  purchaser  with  notice,  as  it  was  claimed. 

The  defendant  answered  in  general  denial,  and  the  cause 
was  submitted  to  the  court  for  trial. 

After  hearing  the  evidence,  the  court  intimated  that 
there  was  no  evidence  to  sustain  some  of  the  material  alle- 
gations of  the  complaint.  Whereupon  the  plaintift'  re- 
quested the  court  to  make  a  special  finding  of  the  facts,  to 
which  the  court  consented.  Afterward,  on  the  same 
day,  and  before  any  further  proceedings  in  the  cause 
were  announced  by  the  court,  the  plaintiff  filed  a  writ- 
ten dismissal  of  his  action,  and  asked  leave  to  dismiss 
the  action  without  prejudice,  but  the  court  refused  to 
grant  him  such  leave,  and  to  permit  him  to  dismiss  the 
action.  About  three  days  afterward,  the  court  announced  a 
special  finding  of  the  facts,  upon  which  a  judgment  was 
rendered  against  Henry  Becker,  for  the  amount  of  the 
note,  and  in  favor  of  John  H.  Becker,  for  his  costs. 

The  plaintiff  has  appealed,  and  assigned  error  upon 
the  refusal  of  the  court  to  permit  him  to  dismiss  his 
action. 

Section  363  of  the  code  provides  that  an  action  may  be 
dismissed  by  the  plaintiff,  without  prejudice,  before  the 
jury  retire ;  or,  when  the  trial  is  by  the  court,  at  any 
time  before  the  finding  of  the  court  is  announced.  2  R. 
S.  1876,  p.  184. 
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No  brief  has  been  filed  by  the  appellees.  We  are  there- 
fore without  the  assistance  which  such  a  brief  might  have 
rendered  us. 

As  we  construe  the  facts  presented  in  this  case,  no 
actual  finding  had  been  made  by  the  court  at  the  time  the 
plaiutiii*  asked  to  have  his  action  dismissed,  and  we  are 
unable  to  see  any  sufficient  reason  for  the  refusal  of  the 
court  to  dismiss  the  action.  If  the  court  intended  its  inti- 
mation as  to  the  insufficiency  of  the  evidence  in  some  re- 
spects, as  an  announcement  of  its  finding,  such  an- 
nouncement was  clearly  withdrawn  by  its  subsequent 
agreement  to  make  a  special  finding  of  the  facts. 

We  think  the  court  erred  in  denying  the  right  of  the 
plaintift*  to  dismiss  his  action.  Walker  v.  Heller^  56  Ind. 
298 ;  Dunning  v.  Galloway y  47  Ind.  182 ;  Miller  v.  Mans^ 
28  Ind.  194 ;  Sanders  v.  Sanders^  24  Ind.  133 ;  Crain  v. 
Hilliyross,  21  Ind.  210. 

The  judgment  is  reversed,  as  to  both  the  appellees, 
with  costs,  and  the  cause  remanded  with  instructions  to 
the  court  below  to  dismiss  the  action,  without  prejudice. 


Dill  v.  O'Fbbrell  bt  al. 

Wareakty. — Breach  of. — Damages. — Question  for  Jury. — Supreme  CourL-^ 
The  question  of  the  amount  of  damages  resulting  from  an  alleged  breach 
of  warranty  is  one  peculiarly  for  the  determination  of  thrt  jury  trying  the 
cause,  and  the  Supreme  Court  will  not  disturb  their  verdict  upon  such 
question. 

SiXPRKME  CouiiT. — Presumption.^ -Where  the  record  does  not  show  that 
the  court  bolow  erred  in  its  decision  overruling  a  motion  for  a  new  triaL 
such  decision  will  be  presumed  by  the  Supreme  Court  to  be  right. 

Costs. — Taxation  of — Counter-Claim. — Set-Off. — Under  section  400  of  the 
practice  act,  2  R.  S.  1876,  p.  196,  where  there  are  several  issues,  each  party  is 
entitled  to  recover  costs  only  upon  the  issues  determined  in  his  fkvor,  and 
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where,  in  an  action  on  a  promissory  note,  on  the  issues  tendered  by  % 
counter-claim  or  set-off,  based  on  an  alleged  breach  of  warranty,  the  plain- 
tiff recovers  judgment,  he  is  entitled  to  recover  costs. 

From  the  Huntington  Circuit  Court. 
A,  Moore  and  B.  M.  Cobb,  for  appellant. 

HowK,  J. — The  appellees  sued  the  appellant,  as  th« 
maker  of  two  promissory  notes  dated  July  26th,  1869, 
each  for  the  sura  of  two  hundred  and  twenty  dollars,  and 
both  payable  to  the  appellees,  by  their  firm  nameof  OTer- 
rell,  Daniels  &  Co. 

In  their  complaint  on  these  notes,  the  appellees  alleged, 
that  the  principal  thereof,  and  one  hundred  dollars  in- 
terest thereon,  and  attorney's  fees  for  collecting  the  same 
in  the  sum  of  one  hundred  dollars,  remained  unpaid. 
Wherefore,  etc. 

To  the  appellees'  complaint  the  appellant  answered  in 
live  paragraphs,  each  of  which  alleged  affirmative  matter, 
in  bar  of  this  action.  The  appellees  replied  to  the  appel- 
lant's answer,  by  a  general  denial  thereof. 

The  issues  joined  were  tried  by  a  jury,  and  a  verdict  was 
returned  for  the  appellees,  as  follows:  "We,  the  jury, 
find  for  the  plaintiffs,  and  assess  their  damages  at  forty 
dollars,  and  fifty  dollars  as  attorneys'  fees,  making  « 
total  of  ninety  dollars."  The  appellant's  motion  for  a  ne\^ 
trial  having  been  overruled,  and  his  exception  saved  to 
this  ruling,  the  court  rendered  judgment  on  the  verdict. 
The  appellant  then  moved  the  court,  in  writing,  to  tax 
certain  costs  against  the  appellees,  which  motion  was 
overruled,  and  to  this  decision  he  excepted. 

The  following  decisions  of  the  circuit  court  have  been 
assigned,  as  errora,  by  the  appellant,  in  this  court : 

1.  The  overruling  of  his   motion  for  a  new  trial ;  and, 

2.  The  overruling  of  his  motion  for  the  taxation  of  costs. 
We  will  consider  and  decide  the  several  questions   pre* 

sented  and  discussed  by  the  appellant's  counsel,  and  aris- 
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ing  under  these  alleged  errors,  in  the  order  of  their  as- 
signment. We  have  no  brief  or  argument  from  the  ap- 
pellees or  their  counsel,  in  support  of  the  decisions  of  the 
court  below. 

The  appellant  admitted  the  execution  of  the  notes  in 
suit,  but  he  alleged  by  way  of  defence  thereto,  in  the 
third  paragraph  of  his  answer,  as  a  counter-claim,  and  in 
the  fourth  paragraph,  by  way  of  set-off,  that,  at  the  time 
of  the  execution  of  the  notes,  and  as  the  otily  considera- 
tion therefor,  he  purchased  of  one  John  Pro  vines,  who 
was  an  agent  of  the  appellees  for  the  sale  of  threshing- 
machines  manufactured  by  them,  one  threshing-machine 
belonging  to  them,  which  was,  by  the  appellees'  agent, 
Provines,  warranted  and  represented  to  be  a  machine  of 
superior  quality,  good  and  substantial  manufacture  and 
workmanship,  in  complete  running  order,  and  capable  of 
doing  an  unusually  large  quantity  of  threshing  per  day, 
in  a  superior  manner;  which  said  warranty  was  the  in- 
ducement to  the  appellant  to  purchase  said  machine.  In 
each  of  the  said  paragraphs  of  answer,  the  appellant 
alleged,  with  great  particularity  and  detail,  the  breaches 
of  the  warranty  stated  therein,  and  the  damages  which 
he  claimed  that  he  had  sustained  by  reason  of  such 
breaches;  which  damages  were  laid  in  the  third  paragraph 
at  six  hundred  dollars,  and  in  the  fourth  paragraph  at  the 
sum  of  one  thousand  dollars. 

We  have  stated  thus  much  of  the  appellant's  defence  to 
this  action  as  necessary,  we  think,  to  an  intelligible  pre- 
sentation of  the  questions  arising  under  the  errors  assigned 
by  him  in  this  court. 

1.  It  is  insisted  by  the  appellant's  counsel,  that  the 
court  erred  in  overruling  the  motion  for  a  new  trial,  for 
the  sole  reason  that  the  evidence  was  insufficient  to  sus- 
tain the  verdict.  Counsel  say:  "We  think  an  examina- 
tion of  the  testimony  of  Solomon  L.  Dill,  defendant,"  and  of 
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six  named  witnesses, "  will  show  conclusively,  that  appellant 
was  damaged  by  breach  of  the  appellees'  warranty,  $700  or 
$800/'  We  are  of  the  opinion,  however,  that  the  jury  try- 
ing this  cause  had  much  better  facilities  for  determining 
the  amount  of  damages  which  the  appellant  had  actually 
sustained,  by  reason  of  the  breach  of  the  appellees'  war- 
ranty, than  we,  as  an  appellate  court,  could  possibly  have 
from  the  mere  reading  of  the  evidence,  as  it  appears  in 
the  record.  The  question  of  the  amount  of  damages  re- 
sulting I'rom  an  alleged  breach  of  warranty,  such  as  is 
relied  upon  by  the  appellant  as  a  defence  to  this  action,  is 
a  question  peculiarly  for  the  determination  of  the  jury 
trying  the  cause;  and  where  the  jury  have  passed  upon 
that  question,  and  their  verdict  has  met  the  approval  of 
the  trial  court,  it  seems  to  us  that  this  court  ought  not  to 
disturb  the  verdict,  upon  the  question  merely  of  the  amouuX 
of  damages.  We  cannot  say  from  the  evidence  in  the  record, 
that  the  court  erred  in  overruling  the  appellant's  motion  for 
a  new  trial;  and  therefore  we  are  bound  to  say  that  no  such 
error  was  committed,  for  all  the  presumptions  are  in  favor 
of  the  correctness  of  the  court's  decision,  Myers  v. 
Murphy,  60  Ind.  282. 

2.  It  is  claimed  by  the  appellant,  that  the  court  erred 
in  overruling  his  motion  to  tax  the  costs  of  certain  named 
witnesses  against  the  appellees.  The  cause  assigned  by 
the  appellant,  for  such  taxation  of  costs,  was  thus  rttated 
in  his  written  motion  :  "  For  the  reason  that  their"  (the 
said  witnesses)  *'  evidence  related  to,  and  was  solely  in 
relation  to,  and  was  made  necessary  and  material  by 
reason  of,  the  several  issues  tendered  by  the  defendant  in 
his  pleas  of  set-oiFand  counter-claim,  raised  by  him  in  his 
answer,  which  pleas  were  denied  by  the  plaintiffs,  and  on 
which  the  defendant  must  have  recovered."  The  argu- 
ment of  the  appellant's  counsel,  in  support  of  their  position, 
that  the  court  had  erred  in   overruling  the  motion   for 
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the  taxation  of  costs,  proceeds  upon  the  theory,  that  as  the 
jury  had  found  there  was  nothing  due  the  appellees  on 
the  appellant's  notes,  either  of  principal  or  interest,  they 
must  have  found,  of  necessity,  for  the  appellant,  upon  the 
issues  joined  on  the  paragraphs  of  his  answer  by  way  of 
set-off  and  counter-claim.  In  section  400  of  the  practice 
act,  it  is  provided,  inter  alia,  that,  where  there  are  "  several 
issues,  the  plaintiff  shall  recover  costs  upon  the  issues  de- 
termined in  his  favor,  and  the  defendant  shall  recover 
costs  upon  the  issues  determined  in  his  favor."  2  R.  S. 
1876,  p.  196. 

If  it  were  true,  that  the  issues  joined  upon  the  appel- 
lant's counter-claim  and  set-off  had  been  determined  in  his 
favor,  it  would  seem  to  be  clear  that,  under  the  statutory 
provisions  last  quoted,  he  ought  to  have  recovered  his 
costs  upon  those  issues.  Sidner  v.  Spaugh,  26  Ind.  817  ; 
Acker  v.  McCuUough,  50  Ind.  447 ;  and  Jamieson  v.  The 
Boards  etc..  of  Cass  Co.y  56  Ind  466.  It  seems  to  us,  how- 
ever, that  the  record  of  this  cause  fails  to  show  that  the 
issues  joined  by  the  appellees,  upon  either  the  appellant's 
counter-claim  or  his  answer  by  way  of  set-off,  had  been 
determined  in  his  fiivor.  In  his  counter-claim,  the  appel- 
lant alleged  in  detail  that  he  had  been  damaged  in  the 
aggregate  sum  of  six  hundred  dollars,  which,  he  asked, 
might  be  recouped  against  the  appellees'  claim  in  suit,  and 
he  demanded  judgment  for  the  residue;  and,  in  his  answer 
by  way  of  set-off,  he  allege<l  that  he  had  been  damaged 
in  the  aggregate  sum  of  one  thousand  dollars,  which  he 
asked  to  have  set  off  against  the  appellees'  claim,  and  de- 
manded judgment  for  the  residue.  It  is  certain,  we  think, 
that  the  issues  joined  by  the  appellees  on  these  paragraphs 
of  answer  were  not  determined  in  the  appellant's  favor, 
by  the  verdict  of  the  jury  and  the  judgment  of  the  cqurt 
thereon.  We  are  of  the  opinion,  therefore,  that  the  court 
did  not  err  in  overruling  the  appellant's  motion  for  the 
taxation  of  costs. 
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We  find  no  error  in  the  record  of  this  cause,  of  which  the 
appellant  can  complain. 

The  judgment  is  affirmed,  at  the  appellant's  costs. 


The  State  v.  Swift. 

Constitutional  Law. — No  Amendment  of  Consiiiuiion  by  a  Pluraliiy. — 
Suffrage.— Judicial  Notice.— An  amendment  of  section  2  of  article  2  of 
the  constitution  of  this  State,  adopted  in  1861,  was  submitted  by  the 
Legislature,  to  the  electors  thereof,  for  ratification,  at  the  spring  electi(»n 
of  1880  fur  township  officers,  by  which  amendment  a  voter  would  be  re- 
quired, in  addition  to  the  residence  qualification  already  existing,  to  have 
resided  within  the  township  sixty  days,  and  wiihin  the  precinct  thirty  days 
immediately  preceding  any  election  at  which  he  might  ofier  to  vote.  After- 
ward an  indictment  was  returned  against  an  inspector  of  an  election 
held  subsequent  to  such  election,  for  refusing  to  receive  a  ballot  ofifered 
thereat,  to  which  the  defendant  pleaded  specially, that,  at  such  spring  c4ec* 
tion,  169,483  votes  had  been  cast  for  such  amendment,  and  only  152,251 
votes  against  it,  and  that  such  elector  had  not  resided  within  his  precinct 
for  thirty  davs,  at  the  time  he  ofiered  to  vote,  as  required  by  such  amend- 
ment. To  this  plea  the  State  specially  replied,  alleging  that,  at  such 
spring  election,  380,471  votes  had  been  cast,  and  that,  therefore,  such 
amendment  had  received  less  than  a  majority  of  the  whole  number  of 
votes  so  cast,  and  had  failed. 

JHeld,  on  demurrer  to  such  reply,  that  the  Supreme  Court  takes  judicial 
notice  of  the  number  of  votes  cast  at  a  general  State  election  upon  all 
questions  of  public  afiUirs  afiecting  the  State,  and,  therefore,  must  know 
all  the  facts  necessary  to  the  decision  of  the  question  whether  or  not  such 
amendment  was  ratified. 

Held,  also,  that,  as  section  1  of  article  16  of  the  constitution  of  1851  declares, 
that  **  it  shall  be  the  duty  of^the  General  Assembly  to  submit "  any  pro- 
posed amendment  of  the  constitution  "to  the  electors  of  the  State,  and  if 
a  majority  of  said  electors  shall  ratify  the  same,"  it  '•  shall  become  a  part 
of  this  constitution/'  and  as  the  amendment  had  received  the  votes  of  less 
than  a  mhjoirity  of  all  the  electors  who  had  voted  at  such  election,  though  re- 
ceiving a  majority  of  the  votes  cast  fur  and  against  itself,  it  was  neither  rati- 
fied nor  rejected,  and,  under  a  valid  statute,  may  again  be  submitted. 

Samr.— A  proposed  amendment  of  the  constitution  must,  to  become  apart 
of  that  constitution,  be  ratified  by  the  votes  of  a  majority  of  the  electors 
of  the  State  ;  but  the  General  Assembly  may  provide  that  the  whole  nam- 
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ber  of  votes  cast  at  the  election  at  which  such  amendment  is  submitted  may 
be  taken  as  the  whole  number  of  electors  of  the  State  at  that  time. 

8amb. — The  act  of  March  10th,  1879,  providing  for  the  submission  of  such 
amendments,  was  defective  in  not  providing  for  the  count  of  the  aggr^ate 
number  of  votes  cast  at  such  election,  or  in  failing  to  provide  some  means 
to  ascertain  the  whole  number  of  votes  then  cast. 

Same. —  Wabash  and  Erie  Canal  Bonds. — Res  Adjudieaia, — Section  7  of 
article  10  of  the  State  constitution,  ratified  at  the  election  authorized  by 
the  act  of  January  28th,  1873,  Acts  1873,  p.  88,  is  a  valid  amendment,  as  the 
matters  connected  with  its  submission  and  ratification  are  res  adjudicaioe^ 
NiBLACK  and  Scott,  JJ.,  dissented  and  filed  opinions. 

From  the  Floyd  Circuit  Court. 

T.  W.  Woollen,  Attorney  General,  D.  T\irpie,  J.  V. 
Kelso,  E.  P.  Ferris  and  W.  W.  Spencer ,  for  the  State. 

J.  H.  btotsenburg,  A.  C.  B  arris ,  Jtt.  Hill,  J.  Cob  urn,  J. 
M,  Butler,  W.  H.  H.  Miller  and  S.  Claypool,  for  appellee. 

BiDDLE,  C.  J. — The  appellee,  on  the  12th  day  of  May,  1880, 
was  indicted  as  an  inspector  of  an  election,  for  refusing 
to  receive  the  vote  of  an  elector. 

The  indictment  charges,  that  on  the  4th  day  of  May, 
1880,  in  the  city  of  New  Albany,  an  election  was  held  for 
the  purpose  of  electing  a  common  councilman,  at  the 
voting  precinct  of  the  sixth  ward  in  said  city ;  that  the 
appellee  was  duly  appointed  an  inspector  a^^  said  election, 
and  acted  as  such ;  that  one  James  V.  Kelso,  who  was 
then  and  there  a  legal  and  qualified  voter  of  said  pre- 
cinct, and  entitled  to  vote  at  said  election,  offered  his 
vote  at  said  precinct,  to  the  appellee  as  inspector  of  said 
election,  and  that  the  appellee,  as  such  inspector,  unlaw- 
fully, knowingly  and  wilfully  refused  to  receive  said  vote 
of  the  said  Kelso,  offered  as  aforesaid. 

No  question  is  made  as  to  the  sufficiency  of  the  aver- 
ments in  the  indictment. 

The  appellee  pleaded  not  guilty  to  the  charge,  and  also 
answered  the  indictment  specially,  admitting  that  the 
election  was  held,  that  the  appellee  was  an  inspector,  and 
that  the  vote  was  offered  and  refused,  as  charged  in  the 
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indictment;  but  averring,  that,  at  the  time  the  vote  was 
offered,  Kelso  had  not  been  a  resident  in  the  said  precinct 
for  the  period  of  thirty  days  immediately  preceding  such 
election ;  neither  had  he  been  duly  registered  as  a  voter. 
The  special  answer  also  avers,  that,  before  the  time  of 
holding  said  election,  the  following  amendment  to  the 
constitution  of  the  State  of  Indiana  was  proposed  in  the 
senate  of  the  General  Assembly  of  the  State,  at  its  ses- 
sion in  the  year  1877,  namely : 

"  Resolved^  by  the  Senate^  the  House  of  Representatives  con- 
cwrring^  That  the  following  amendment  be  and  is  hereby 
proposed  to  the  constitution  of  the  State  of  Indiana,  to 
wit: 

^'  Amend  section  2  of  article  2,  so  as  to  read  as  fol- 
lows : 

"  Section  2.  In  all  elections,  not  otherwise  provided 
for  by  this  constitution,  every  male  citizen  of  the  United 
States  of  the  age  of  twenty-one  years  and  upwards,  who 
shall  have  resided  in  the  State  during  the  six  months, 
and  in  the  township  sixty  days,  and  in  the  ward  or  pre- 
cinct thirty  days,  immediately  preceding  such  election, 
and  every  male  of  foreign  birth,  of  the  age  of  twenty-one 
years  and  upwards,  who  shall  have  resided  in  the  United 
States  one  year,  and  shall  have  resided  in  the  State 
during  the  six  months,  and  in  the  township  sixty  days,  and 
in  the  ward  or  precinct  thirty  days,  immediately  preceding 
such  election,  and  shall  have  declared  his  intention  to  be- 
come  a  citizen  of  the  United  States,  conformably  to  the 
laws  of  the  United  States  on  the  subject  of  naturalization, 
shall  be  entitled  to  vote  in  the  township  or  precinct 
where  he  may  reside,  if  he  shall  have  been  duly  registered 
according  to   law." 

That  the  same  was  agreed  to  by  a  majority  of 
the  members  elected  to  each  of  the  two  houses  of 
the  General  Assembly,  and  the  same  proposed  amend- 
ment was,  with  the  yeas  and  nays  thereon,  entered  on  the 
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journals  of  the  two  houses,  and  referred  to  the  General 
Assembly  to  be  chosen  at  the  next  general  election ;  and 
that,  in  the  next  General  Assembly  so  next  chosen,  and  at 
its  session  in  the  year  1879,  the  said  proposed  amendment 
was  agreed  to  by  a  majority  of  all  the  members  elected  to  each 
house,  and  thereupon  the  General  Assembly,  by  the  act  of 
March  10th,  1879,  submitted  the  said  amendment  to  the  elec- 
tors of  the  State,  at  the  election  to  be  held  on  the  first  Mon- 
day *)f  April,  1880,  for  their  adoption  or  rejection  thereof; 
that  at  said  election  the  said  proposed  amendment  received  in 
favor  of  the  ratification  there 3f  169,483  votes,  and  152,251 
votes  against  the  ratification  of  said  amendment,  leaving 
a  majority  in  favor  of  the  ratification  of  said  amendment 
of  17,282  votes,  whereby  a  majority  of  the  electors  of  the 
State,  who  voted  at  said  election  for  or  against  the  ratifi- 
cation of  said  amendment,  voted  for  the  ratification  there- 
of; by  reason  whereof  the  said  amendment  became,  and  has 
ever  since  been,  a  part  of  the  constitution  of  the  State  of 
Indiana ;  and  therefore  the  said  James  Y.  Kelso,  at  the 
time  he  so  oftered  his  vote,  was  not  a  qualified  voter  of  the 
State  of  Indiana. 

A  demurrer  for  the  want  of  f;act8  was  overruled  to  the 
above  special  plea,  whereupon  the  State  replied  specially, 
admitting  that  the  number  of  votes  cast  in  favor  of  and 
against  the  ratification  of  the  amendment  was  as  stated  in 
the  answer,  but  adding  that  the  whole  number  of  votes 
cast  at  said  election  was  380,471 ;  that,  by  oflicial  enumer- 
ation, taken  according  to  law,  the  number  of  voters  of  the 
State  of  Indiana,  in  the  year  1877,  was  451,028 ;  that  the 
number  of  votes  cast  at  the  gubernatorial  election  in  1876, 
was  434,006,  and  that  there  was  an  equal  number  of  legal 
v^)ter.s  in  the  State  of  Indiana  on  the  5th  day  of  April, 
1880,  all  of  which  is  specifically  alleged. 

To  this  reply  a  demurrer  for  the  want  of  facts  was  sus- 
tained.    The  defendant  was  then  tried  by  the  court,  on 
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his  plea  of  not  guilty,  and  acquitted.  Judgment  accord- 
ingly, from  which  the  State  appeals  on  a  reserved  ques- 
tion. 

By  the  exceptions  entered  below,  and  the  assignments  of 
error  in  this  court,  the  State  presents  two  questions  for 
our  consideration : 

1.  Was  the  proposed  amendment,  according  to  the 
facts  stated  in  the  reply  to  the  special  answer,  ratified  by 
a  majority  of  the  electors  of  the  State,  and  did  it  thereby 
become  a  part  of  the  constitution  ?  and, 

2.  If  such  proposed  amendment  was  so  ratified,  was 
James  V.  Kelso  a  legal  voter  of  the  precinct  named  in  the 
indictment,  at  the  time  he  presented  his  ballot  to  the  ap- 
pellee and  oftered  to  vote  ? 

A  doubt  is  suggested  in  Iwiiney  by  the  counsel  for  the 
appellee,  as  to  whether  the  general  question  of  the  ratifi- 
cation of  the  constitutional  amendment  is  properly  pre- 
sented by  the  record.  They  insist  that  proof,- or  admitted 
facts  in'the  individual  case,  as  to  the  whole  number  of 
votes  cast  at  the  election  of  April  5th,  1880,  and  the  number 
cast  for  and  against  the  amendment,  do  not  present  the 
general  question ;  and  that  one  decision  therefore  would 
bind  only  the  parties  to  this  suit,  and  would  not  become 
matter  of  public  law  upon  the  question  of  the  ratification 
of  the  amendment.  But  we  do  not  feel  embarrassed  with 
this  question.  The  courts  take  notice  of  the  public  census 
taken  bv  authority  of  law,  of  the  archives  «kf  the  State, 
and  of  the  number  of  votes  cast  at  a  general  State  election, 
upon  all  questions  of  public  affairs  that  affect  the  State. 
From  thtse  sources  we  must  know  all  the  facts  necessary 
to  the  decision  of  the  question  whether  the  amendment  is 
constitutionally  ratified  or  not.  In  our  opinion,  the  ques- 
tions discussed  by  the  counsel  of  the  respective  parties  are 
properly  in  the  record  and  before  us. 

By  the  Ist   section    of   the  act  of  Congress  of   April 
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19th,  1816,  the  inhabitants  of  the  territory  of  Indiana 
were  authorized  to  form  for  theniBelves  a  constitution  and 
state  government,  which  state,  when  formed,  should  be 
admitted  into  the  Union  upon  the  same  footing  with  the 
original  states. 

The  2d  section    defines  the  boundaries  of  the    State. 

Section  3  prescribes  the  qualifications  of  electors  and 
authorizes  them  to  choose  representatives  to  form  a  conven- 
tion, defines  the  number  allowed  to  each  county,  and  fixes 
the  time  of  holding  the  election  on  the  second  Monday  of 
May,  1816. 

The  4th  section  is  in  the  following  words : 

"  Sec.  4.  And  be  it  further  enacted^  That  the  members 
of  the  convention,  thus  duly  elected,  be,  and  they  are 
hereby,  authorized  to  meet  at  the  seat  of  government  of 
the  said  territory  on  the  second  Monday  of  June  next ; 
which  convention  when  met,  shall  first  determine,  by  a 
majority  of  the  whole  number  elected,  whether  it  be  or  be 
not  expedient,  at  that  time,  to  form  a  constitution  and 
state  government  for  the  people  within  the  said  territory  ; 
and  if  it  be  determined  to  be  expedient,  the  convention 
shall  be,  and  hereby  are,  authorized  to  form  a  constitution 
and  state  government ;  or  if  it  be  deemed  more  expedient, 
the  said  convention  shall  provide  by  ordinance  for  electing 
representatives  to  form  a  constitution  or  frame  of  govern- 
ment, which  said  representatives  shall  be  chosen  in  such 
manner,  ani  in  such  proportion,  and  shall  meet  at  such 
time  and  place,  as  shall  be  prescribed  by  the  said  ordi- 
nance; and  shall  then  form  for  the  people  of  said  territory, 
a  constitution  and  a  state  government :  Provided  that  the 
same,  whenever  formed,  shall  be  republican,  and  not  repug- 
nant to  those  articles  of  the  ordinance  of  the  thirteenth 
of  July,  one  thousand  seven  hundred  and  eighty-seven, 
which  are  declared  to  be  irrevocable  between  the  original 
sta.tes  and  the  people  and  states  of  the  territory  north-west  of 
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the  river  Ohio ;  excepting  so  much  of  -  said  articles  as 
relates  to  the  boundaries  of  the  states  therein  to  be  formed." 
R  S.  1843,  p.  83 ;  2  R.  S.  1876,  p.  709. 

Under  this  act,  the  members  of  the  convention  were  elect- 
ed on  the  second  Monday  of  May,  1816,  met  in  convention 
atCorydon  on  the  second  Monday  of  June,  1816,  and  pro- 
ceeded at  once  to  form  the  constitution,  by  the  authority 
of  Congress,  without  an  ordinance  of  the  territory.  The 
constitution  was  completed  on  the  29th  day  of  June,  1816, 
unanimously  adopted  by  the  members  of  the  convention, 
forty-three  in  number,  and  signed  by  all  except  one  member 
from  Clark  county,  and  one  member  from  Warrick 
county.  The  constitution  went  into  eftect  upon  its 
adoption  by  the  members  of  the  convention  which  formed 
it,  and  the  first  session  of  the  General  Assembly,  held  by  its 
authority,  met  at  Corydon  on  the  first  Monday  of  Novem- 
ber, 1816.  The  constitution  of  1816  remained  in  force, 
without  amendment,  until  the  first  day  of  November, 
1851. 

An  act  was  passed  January  15th,  1849,  "  to-  provide  for 
taking  the  sense  of  the  qualified  voters  of  the  State  on  the 
calling  of  a  convention  to  alter,  amend,  or  revise  the  con- 
stitution of  this  State."  At  an  election  held  under  the 
authority  of  this  act,  "a  large  majority  of  all  the  votes 
given  at  said  election  was  in  favor  of  holding  said  conven- 
tion." The  Legislature  was  unwilling  even  to  call  the  con- 
vention, without  first  obtaining  the  authority  from  a  ma- 
jority of  all  the  voters  of  the  State. 

On  the  18th  day  of  January,  1850,  the  Legislature  passed 
an  act  to  provide  for  the  call  of  a  convention  of  the  people 
of  the  State  of  Indiana,  "  to  revise,  amend,  or  alter  the 
constitution  of  said  State."  Acts  1850,  p.  29.  By  the  au- 
thority of  this  act,  delegates  were  elected,  who  assembled 
in  convention  at  the  capitol,  in  the  city  of  Indianapolis,  on 
the  first  Monday  of  October,  1850,   and  completed  the 
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labor  of  fonning  the  present  constitution  on  the  10th  day 
of  February,  1851.  By  the  thirteenth  clause  of  the  sched- 
ule to  this  constitution,  it  was  provided  that,  when  it  was 
submitted  to  the  electors  for  their  approval  or  disapproval, 
the  article  in  relation  to  negroes  and  mulattoes  should  be  * 
submitted  as  a  distinct  proposition;  "And  if  a  majority 
of  the  votes  cast  shall  be  in  favor  of  said  article,  then  the 
same  shall  form  a  part  of  this  constitution ;  otherwise,  it 
shall  be  void,  and  form  no  part  thereof." 

On  the  14th  day  of  February,  1851,  an  act  was  passed 
amending  the  act  of  January  18th,  1850,  providing  that  a 
vote  of  the  people  should  be  taken  on  the  first  Monday  in 
August  thereafter,  on  the  adoption  or  rejection  of  the  con- 
stitution and  said  separate  article,  the  4th  section  of 
which  amendatory  act  provides,  that,  "  If  it  shall  appear  that 
a  majority  of  all  the  votes  polled  at  such  election  were  given 
in  favor  of  the  adoption  of  said  constitution,  it  shall  then 
become  the  constitution  of  the  State  of  Indiana  from 
the  let  day  of  November,  1851 ;  but  if  it  shall  appear  that 
a  majority  of  all  the  votes  polled  for  or  against  the  adop- 
tion of  said  constitution  and  said  separate  article,  were  given 
against  the  adoption  of  said  constitution,  then  the  same 
shall  be  and  remain  inoperative  and  void.'^  Acts  1851,  p.  53. 

Section  1.  art.  16,  of  the  constitution,  bv  the  authoritv 
of  which  the  amendment  in  question  was  proposed  by  the 
General  Assemblv  for  ratification  bv  the  electors  of  the 
State,  is  in  the  following  words : 

"Any  amendment  or  amendments  to  this  constitution 
may  be  proposed  in  either  branch  of  the  General  Assem- 
bly, and,  if  the  same  shall  be  agreed  to  by  a  majority  of 
the  members  elected  to  each  of  the  two  houses,  such  pro- 
posed amendment  or  amendments  shall,  with  the  yeas  and 
nays  thereon,  be  entered  on  their  journals  and  referred  to 
the  General  Assembly  to  be  chosen  at  the  next  general 
election  ;   and  if,  in  the  General  Assembly  so  next  chosen, 
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such  amendment  or  amendments  shall  be  agreed  to  by  a 
majority  of  all  the  members  elected  to  each  house,  then  it 
shall  be  the  duty  of  the  General  Assembly  to  submit  such 
amendment  or  amendments  to  the  electore  of  the  State; 
and  if  a  majority  of  said  electors  shall  ratify  the  same, 
such  amendment  or  amendments  shall  become  a  part  of 
this  constitution." 

The  first  amendment  proposed  and  ratified  under  this 
article  of  the  constitution  was  section  7  in  article  10,  in 
reference  to  the  Wabaah  and  Erie  Canal.  By  the  act  of  the 
General  Assembly,  of  January  28th,  1873,  Acts  1878, 
p.  83,  the  Governor  and  Secretary  of  State  were  required 
to  examine  the  election  returns,  and  declare  the  result  of 
the  election  ;  "  and  if  it  shall  appear  from  said  examina- 
tion that  a  majority  of  all  the  votes  vast  at  said  election 
were  in  favor  of  the  adoption  of  said  proposed  amend- 
ment, then,  and  thereupon,  the  said  amendment  shall 
be  and  become  a  part  and  parcel  of  the  constitution  of 
the  State  of  Indiana,  and  the  Governor  of  this  State 
shall,  as  soon  as  practicable,  issue  his  proclamation,  em- 
bodying the  said  amendment  therein,  and  declaring  and 
proclaiming  that  the  same  has  been  duly  ratified  by  the 
people,  and  is  therefore  a  part  of  the  constitution  of  the 
State." 

In  pursuance  of  this  act,  the  Governor  and  Secretary  of 
State  declared  the  returns  of  the  election,  and  the  Gover- 
nor issued  his  proclamation,  declaring  that  the  proposed 
amendment  had  received  the  requisite  constitutional  ma- 
jority in  its  favor,  necessary  to  its  ratification,  and  had 
become  a  part  of  the  constitution  of  the  State,  as  section  7 
of  article  10  thereof,  which  section  is  now  printed  by 
authority  in  the  constitution.  The  matter,  therefore,  hav- 
ing been  decided  and  proclaimed,  according  to  law,  by  the 
executive  department,  a  co-ordinate  branch  of  the  govern- 
ment, has  now  become  res  adjadicata. 
Vol.  LXIX.~33 
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By  the  Ist  section  of  the  act  of  March  10th,  1879,  it  is 
declared  that  each  of  said  proposed  amendments  shall  be 
submitted  to  the  electors  of  the  State  at  the  election  to  be 
held  on  the  first  Monday  of  April,  1880,  for  their  adoption 
or  rejection.  Section  8  provides  that  "Any  qualified 
elector,  at  the  time  he  votes  for  officers,  or  at  such  election, 
if  he  does  not  vote  for  any  officer,  may  vote  for  or  agaiust 
any  amendment,  by  depositing  one  of  said  ballots  in  the 
ballot-box."  The  same  section  also  provides  that,  "  If  a 
majority  of  the  electors  shall  thus  ratify  any  of  said 
amendments,  the  same  shall  be  a  part  of  the  constitution ; 
but  no  elector  shall  vote  more  than  once,  and  if  he  votes 
for  any  officer,  shall  at  the  same  time  vote  on  such  amend- 
ments."    Acts  1879,  p.  25. 

The  above  statement  shows  that,  by  the  act  of  Congress, 
it  required  "  a  majority  of  the  whole  number  elected,"  of 
the  members  of  the  convention,  to  decide  upon  the  expe- 
diency of  adopting  the  constitution  of  1816;  and  that,  by 
the  act  of  the  Indiana  Legislature,  it  required  "  a  majority 
of  all  the  votes  polled  at  such  election  "  to  adopt  the  con- 
stitution of  1851.  It  also  appears  that  it  required  "  a 
majority  of  all  the  votes  cast "  to  ratify  article  13  of 
the  constitution  of  1851,  which  was  submitted  to  the  elec- 
tors as  a  separate  proposition ;  and  that  it  requires  "  a 
majority  of  the  members  elected  to  each  of  the  two 
houses"  of  the  (general  Assembly,  at  two  successive  regular 
sessions,  to  propose  an  amendment  or  amendments  to  the 
constitution,  and,  when  so  proposed,  "it  shall  be  the  duty 
of  the  General  Assembly  to  submit  such  amendment  or 
amendments  to  the  electors  of  the  State  ;  and  if  a  majority 
of  said  electora  shall  ratify  the  same,  such  amendment  or 
amendments  shall  become  a  part  of  this  constitution." 
And,  by  section  25  of  article  4  of  the  constitution,  it 
requires  "  A  majority  of  all  the  members  elected  to  each 
house  "  to  pass  a  bill  or  joint  resolution. 
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We  can  find  no  authority,  either  in  the  constitution  of 
1816,  or  in  the  constitution  of  1851,  or  in  the  legislative 
acts  upon  the  subject,  by  which  a  constitution,  or  any  of 
its  separate  articles,  or  any  amendment  thereto,  could  be 
adopted  or  ratified  by  a  plurality  of  votes  of  the  electors, 
or  by  any  less  number  than  a  majority  of  the  whole 
number  cast  at  that  election.  If  there  are  any  doubts  of 
the  construction,  upon  its  face,  of  the  section  under  which 
the  amendment  before  us  was  proposed,  they  would  dis- 
appear upon  the  examination  of  the  debates  in  the  con- 
vention which  formed  the  constitution.  The  proposition 
was  first  introduced,  substantially,  in  the  words  in  which  it 
ultimately  passed.  After  receiving  some  discussion  and 
several  amendments,  it  was  referred  to  the  "  committee  on 
future  amendments  to  the  constitution."  This  committee 
reported  a  section  as  follows : 

"  Whenever  two-thirds  of  all  the  members  elected  to  each 
branch  of  the  General  Assembly  shall  think  it  necessary  to 
call  a  convention  to  alter  or  amend  this  constitution,  they 
shall  recommend  to  the  electors  at  the  next  election  of 
members  of  the  General  Assembly,  to  vote  for  or  against  a 
convention ;  and  if  it  shall  appear  that  a  majority  of  all  the 
electors  of  the  State  voting  for  represeatatives  have  voted 
for  a  convention,  the  General  Assembly  shall,  at  their  next 
session,  call  a  convention  for  the  purpose  of  revising, 
altering,  or  amending  this  constitution."  A  second 
section  was  then  offered,  authorizing  two-thirds  of  the 
members  of  the  two  houses  of  the  General  Assembly  to 
propose  amendments  to  the  constitution,  and,  when  thus 
proposed,  to  submit  them  "  to  the  people  at  the  next  general 
election  for  their  adoption  or  rejection,  in  such  manner  as 
may  be  prescribed  by  law ;  and  if  a  majority  of  all  the  elec- 
tors voting  at  said  election  for  members  of  the  House  of 
Representatives  shall  vote  for  such  amendment  or  amend- 
ments, the  same  shall  become  a  part  of  the  constitution." 
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Mr.  Owen,  of  Posey,  tlien  offered  a  substitute,  in  almost 
the  exact  words  in  which  it  now  stands  in  the  constitu- 
tion. This  substitute  was  fully  discussed  by  leading 
members  of  the  convention,  and  accepted  by  a  large  ma- 
jority. It  was  then  put  upon  its  passage,  carried,  and 
referred  to  the  committee  on  revision.  This  committee 
changed  the  phraseology  of  the  section  slightly,  by  substi- 
tuting the  words  "  General  Assembly "  for  the  words 
"  Senate"  and  ''  House  of  Representatives,"  and  the  word 
"  electore,"  ii^  one  instance,  instead  of  the  words  "  quali- 
fied voters  ;  "  and  it  was  then  adopted  as  it  now  stands,  as 
a  part  of  the  constitution  of  1851.  2  Const.  Debates,  1258- 
1260,   1913-1918,  1938-1940. 

This  examination  of  the  Constitutional  Debates  shows 
the  affirmative  sense  of  the  convention  to  have  been  that 
amendments  to  the  constitution  could  be  adopted  only 
by  the  majority  of  the  electors  of  the  State.  The  proceed- 
ings also  show  us  that  a  contrary  proposition  was  ulti- 
mately rejected.  The  section,  as  first  introduced  by  R«ad, 
of  Clark,  required  "  a  majority  of  the  qualified  voters  "  to 
adopt  an  amendment  to  the  constitution.  Stevenson 
mov^ed  to  amend  the  section,  by  inserting  the  words  "  a 
majority  of  all  the  votes  cast  for  or  against  the  same." 
This  amendment  was  accepted,  and  in  that  form  the  sec- 
tion was  referred  to  the  committee,  and  reported  to  the 
convention,  as  w^e  have  seen,  without  the  Stevenson 
amendment.  Mr.  Owen's  amendment,  still  without  the 
Stevenson  amendment,  as  we  have  also  seen,  was  substi- 
tuted for  the  section  reported  by  the  committee,  and 
became  a  part  of  the  constitution.  2  •Const.  Debates. 
1258-1260. 

We  may  thus  ascertain  the  expressed  intention  of  the 
framers  of  the  constitution,  affirmatively,  that  it  should 
require  a  majority  of  all  the  electors  of  the  State  to  adopt 
an  amendment  to  the  constitution  ;  and  also  their  expressed 


MAY  TERM,  1880.  517 

The  State  v.  Swift. 

intention,  negatively,  that  "  a  majority  of  all  the  votes  cast 
for  or  against  the  same,"  unless  such  a  majority  was  a 
majority  of  all  the  electors,  should  not  be  sufficient  to 
ratify  an  amendment.  The  act  of  the  Legislature,  by 
which  the  amendment  under  consideration  was  submitted 
to  the  electors  of  the  State,  for  their  ratification  or  rejec- 
tion, in  this  respect,  follows  the  constitution  and  affirms 
the  same  principle.  The  title  of  the  act  is  ''  An  act  pro- 
viding for  the  submission  to  the  electors  of  the  State  of 
Indiana  for  ratification  the  constitutional  amendments 
proposed,"  etc. ;  and  it  declares,  that,  ''  If  a  majority  of  the 
electors  shall  thus  ratify  auy  of  said  amendments,  the 
same  shall  be  a  part  of  the  constitution." 

A  distinction  will  be  observed  in  the  constitution,  as 
well  as  in  the  acts  of  the  Legislature,  between  voting  to 
adopt  the  constitution  or  to  ratify  an  amendment  to  the 
constitution,  and  voting  to  elect  an  officer.  The  constitu- 
tion requires  a  majority  of  all  the  votes  to  ratify  an  amend- 
ment, but,  to  elect  an  officer,  it  requires  only  the  highest 
number  of  votes,  or  a  plurality.  Sections  4  and  5  of  article 
5  of  the  constitution,  providing  for  the  election  of  governor 
and  lieutenant-governor,  declare  that,  "  In  voting  for 
governor  and  lieutenant-governor,  the  electors  shall  desig- 
nate for  whom  they  votfe  as  governor,  and  for  whom  as 
lieutenant-governor,"  etc.,  and  that  "  The  person,  resi)ec- 
tively,  having  the  highest  number  of  votes  for  gov- 
ernor and  lieutenant-fijovernor,  shall  be  elected." 
This  difference  in  language  between  the  highest  number 
of  votes  and  a  majority  of  all  the  votes  is  not  the  mere 
accident  of  composition  ;  the  words  are  used  advisedly. 
So  the  Legislature,  doubtless,  can  provide  by  law  for  the 
election  of  officers,  or  the  ratification  of  a  constitutional 
amendment  by  a  plurality  of  votes,  when  there  is  no  con- 
stitutional prohibition. 

Section  3  of  article  7  of  the  constitution,  providing  for 
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the  election  of  supreme  judges,  declares  that  **  One  of  said 
judges  shall  be  elected  from  each  district,  and  reside 
therein  ;  but  said  judge  shall  be  elected  by  the  electors  of 
tho  State  at  large."  In  this  provision,  in  reference  to  the 
election  of  an  officer,  the  phrase  majority  of  the  electors  is 
not  used,  as  it  is  in  the  section  in  reference  to  the  ratifica- 
tion of  an  amendment  to  the  constitution.  We  must 
suppose  that  the  framers  of  the  constitution  meant  just 
what,  in  plain  words,  they  said ;  and  that  the  people  who 
ratified  their  laboi*s  uuderstood  them  in  the  same  sense. 

In  the  15th  clause  of  the  schedule  of  the  constitution, 
authorizing  a  new  county  to  be  created  out  of  territory 
contiguous  to  the  counties  of  Pony  and  Spencer,  it  is 
provided  that,  "  if  a  majority  of  all  the  votes  given  at  said 
election  shall  be  in  favor  of  the  organization  of  said  new 
county,  it  shall  be  the  duty  of  the  General  Assembly  to 
organize  the  same."  In  the  constitution,  and  throughout 
the  legislation  of  the  State,  we  believe  without  exception, 
whenever  a  majority  of  all  the  votes  is  required  to  carry  a 
measure,  it  is  so  stated  in  substantial  words ;  and,  when  a 
plurality  of  votes  is  sufficient  to  elect  an  officer,  it  is 
declared  that  whoever  shall  receive  the  highest  number  of 
votes  shall  be  elected,  or  that  the  electors  shall  elect  the 
officer,  without  stating  that  it  shall  require  a  majority 
of  the  electors  to  make  a  choice. 

The  people  of  a  State  may  form  an  original  constitu- 
tion, or  abrogate  an  old  one  and  form  a  new  one,  at 
any  time,  without  any  political  restriction  except  the  con- 
stitution of  the  United  States  ;  but  if  they  undertake  to 
add  an  amendment,  by  the  authority  of  legislation,  to  a 
constitution  already  in  existence,  they  can  do  it  only  by 
the  method  pointed  out  by  the  constitution  to  which  the 
amendment  is  to  be  added.  The  power  to  amend  a  con- 
stitution by  legislative  action  does  not  confer  the  power 
to  break  it,  any  more  than  it  confers  the  power  to  legis- 
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late  on    any  other  subject,   contrary   to   its   prohibitions. 
Collier  v.  Frierson,  24  Ala.  100. 

With  these  constitutional  provisions  and  legislative  en- 
actments before  us,  forming  a  line  of  precedents  running 
from  and  since  the  foundation  of  the  State,  to  hold  that 
a  pluxality,  or  a  majority  of  a  part  instead  of  all  the 
electors,  could  ratify  an  amendment  to  the  constitution — 
a  far  more  important  act  than  the  proposal  of  the  amend- 
ment, or  the  passage  of  a  bill  which  is  repealable — would 
be  a  departure  from  the  line  of  safe  reasoning  and  logical 
sequence,  and  contrary  to  the  constitution. and  the  laws. 

The  principle  of  plurality  contended  for  by  the  counsel 
for  the  appellee  frequently  develops  sufficiently  glaring 
disproportions  between  the  number  of  electors  of  a  constitu- 
ency and  the  number  of  votes  east  sufficient  to  elect;  but, 
when  applied  to  the  ratification  of  a  constitutional  amend- 
ment, and  pushed  to  an  extreme,  it  runs  into  absurdity.  The 
election  of  an  officer  aftects  the  rights  of  no  one  except 
the  person  elected.  To  him  it  grants  a  privilege,  to  be 
exercised  for  the  public  good,  the  exercise  of  which  is  a 
public  necessity.  It  does  not  affect  the  right  of  even  th©» 
person  defeated,  but  only  denies  him  a  privilege  which 
can  not  be  granted  except  by  an  election.  In  such  case 
the  constitution  requires  only  the  highest  number  of  votes 
to  elect,  though  it  may  be  only  a  plurality  of  a  very  incon- 
siderable number  of  the  electors,  in  proportion  to  the 
whole  number.  But  the  ratification  of  a  constitutional 
amendment  affects  the  rights  of  millions  of  people  who 
are  not  electors  and  who  can  not  vote,  and  for  an  indefi- 
nite time,  until  the  amendment  shall  be  abrogated  by  the 
same  power  that  made  it.  In  such  case  the  constitution  re- 
quires a  majority  of  all  the  electors  to  ratify  the  amend- 
ment. The  principle  of  plurality,  which  might  ratify  a 
constitutional  amendment,  irrepealable  by  legislative  ac- 
tion, binding  the   rights  of  two  millions  of  people,  for  an 
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indefinite  period,  by  a  vote  of  two  electors  against  the 
vote  of  one,  when  the  whole  number  of  votes  cast  were 
but  three,  is  not  only  unconstitutional,  but  it  is  dangerous 
to  human  rights,  and  repugnant  to  the  sense  of  mankind. 
As  the  adoption  of  a  constitution  is  the  considerate  act 
of  an  entire  people,  and  as  it  binds  all  departments  of  the 
government,  and  can  not  be  repealed  except  by  the  same 
power  that  made  it,  its  adoption  should  not  be  left  to 
the  vicissitudes  of  a  meagre  plurality  of  votes,  which  the 
accidents  of  a  day  might  cast  one  way  or  the  other. 

We  have  thus  seen  that  there  is  no  analogy  between 
electing  an  officer  and  ratifying  a  constitutional  amend- 
ment ;  nor  is  there  any  analogy  between  the  cases  cited 
on  behalf  of  the  appellee,  wherein  taxes  are  assessed,  or 
franchises  granted,  by  the  vote  of  the  majority  of  the 
electors,  and  the  ratification  of  a  constitutional  amendment. 
In  such  cases  the  taxes  assessed  and  the  franchises  granted 
aftect  the  rights  of  but  few  persons  relative  to  the  whole 
number  of  the  people,  and  are  temporary  in  their  nature ; 
while  the  ratification  of  a  constitutional  amendment  per- 
•manently  aftects  the  entire  body  politic.  And  the  com- 
parison of  a  vote  of  the  members  of  a  private  corporation, 
which  can  aftect  only  the  corporation  and  its  property, 
with  the  vote  of  the  electors  of  a  State  upon  an  amend- 
ment to  the  constitution,  which  aftects  the  rights  of  all 
the  people  of  the  State,  does  not  come  to  us  with  any  force 
as  an  argument,  nor  throw  any  light  that  we  can  see,  upon 
the  question  before  us. 

If  an  amendment  to  the  constitution  could  be  pro- 
posed by  the  General  Assembly,  and  adopted  by  a  mere 
plurality  of  votes,  however  small  the  whole  number  cast 
might  be,  such  as  is  sufficient  to  elect  members  of  the 
General  Assemblv,  the  constitution  would  have  no  more 
permanence  or  force  than  a  legislative  act,  and  would 
thus  be  rendered   useless  as  a  fundamental,  irrepealable, 
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supreme  law,  to  resist  unconstitutional  action,  either  by 
the  legislative,  judicial  or  executive  departments  of  tVie 
State  government.  Indeed,  such  a  principle  would  leave 
the  General  Assembly  politically  omnipotent,  in  spite  of 
the  constitution.  The  argument  of  counsel  for  the  ap- 
pellee seems  to  confound  the  distinction  between  the  con- 
stitution and  a  legislative  act ;  and  the  authorities  they 
cite  apply  solely  to  legislative  enactments,  where  there  is 
no  constitutional  prohibition,  and  not  to  the  supreme  law 
of  the  constitution  itself. 

The  appellee's  counsel  rely  upon  the  case  of  Gillespie  v. 
Palmer^  20  Wis.  544.  In  that  case  the  plaintift*  was  a  citi- 
zen of  African  descent.  He  brought  his  action  against  the 
inspector  of  the  election  for  refusing  to  allow  him  to  have 
his  name  registered  as  an  elector,  averring  that,  in  pursu- 
ance of  the  constitution  and  laws,  the  question  whether 
the  right  of  suftrage  should  be  extended  to  persons  of 
African  descent  had  been  submitted  to  the  electors  of  the 
State,  and  that  a  majority  of  the  votes  cast  upon  that 
question  was  in  favor  of  such  extension,  but  admitting 
that  such  majority  was  not  a  majority  of  all  the  votes  cast 
at  such  election. 

A  demurrer  for  want  of  facts  was  sustained  to  the  com- 
plaint. On  appeal  to  the  Supreme  Court,  the  judgment 
was  reversed.  This  case  presents  a  question  similar  to 
the  one  we  are  considering,  and,  if  tlie  constitutions  of  the 
two  States  were  the  same  upon  this  point,  the  decision 
would  be  entitled  to  great  respect  as  an  authority  in  the 
present  case. 

Section  1  of  article  3  of  the  constitution  of  Wisconsin 
defines  who  shall  be  electors,  but  does  not  include  persons 
of  African  descent.  But  in  .this  section  there  is  a 
proviso,  "  that  the  Legislature  may  at  any  time  extend  by 
law  the  right  of  sufFrasre to  persons  not  herein  enumerated; 
but  no  such  law  shall  be  in  force  until  the  same  shall  have 


622  SUPREME  COURT  OE  INJ)IA:N'A. 


The  State  d.  Swift. 


been  submitted  to  a  vote  of  the  people,  at  a  general  elec- 
tion, and  approved  by  a  majority  of  all  the  votes  cast  at 
such  election." 

Section  1  of  article  12  of  the  constitution  of  Wisconsin, 
providing  for  amendments,  is  expressed  in  almost  the 
same  words  as  section  1  of  article  16  of  the  constitution 
of  Indiana,  under  which  the  amendment  before  us  was  pro- 
posed, diifering  in  nothing  essential  except  that  under  the 
constitution  of  Wisconsin  amendments  may  be  ratified  "by 
a  majority  of  the  electors  voting  thereon,"  instead  of  by  a 
majority  of  the  electors  of  the  State. 

It  is  plain  that  these  two  provisions  in  the  constitution 
of  Wisconsin,  upon  the  question  of  extending  the  rijrht  of 
suffrage  by  a  legislative  enactment,  and  by  an  amendment 
to  the  constitution,  are  in  apparent  conflict.  It  was,  there- 
fore, the  duty  of  the  supreme  court  to  harmonize  the  two 
sections,  and  give  uniformity  to  the  constitution  by  con- 
struction. 

The  court  very  properly  said :  *<  The  right  of  suffrage  by 
such  amendmentcouldbegiven  to  colored  persons.  Isit  prob- 
able that  the  framers  of  our  constitution  required  more  votes 
to  extend  the  right  of  suffrage  in  one  way  than  in  another  ? 
More  votes  to  approve  an  act  of  the  Legislature  conferring 
the  right  when  so  approved,  than  to  make  and  approve  any 
and  all  amendments  of  the  constitution,  including  that  con- 
ferring suffrage  on  colored  persons  ?  We  see  no  reason  for 
such  a  conclusion." 

This  is  sound  judicial  reasoning;  and  it  conducted  the 
court  to  the  only  judgment  it  could  render  without  impair- 
ing a  constitutional  provision ;  but,  as  the  two  constitu- 
tions are  fundamentally  different,  as  to  the  proportion 
of  votes  necessary  to  ratify  an  amendment,  the  decision 
can  not  be  held  as  an  authority  in  the  present  case. 

As  the  adoption  of  an  amendment  to  a  constitution  is 
of  rare  occurrence,  but  few  cases  upon   the  question  have 
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been  presented  for  judicial  decision  ;  indeed,  we  have  been 
able  to  find  only  the  single  case  above  cited  presenting 
a  similar  point  to  that  before  us.  There  are  many  cases 
upon  question  of  levying  taxes,  granting  privileges,  estab- 
lishing county  seats,  and  electing  officers,  wherein  the 
question  of  majorities  and  pluralities  are  discussed,  but 
very  few  upon  the  ratification  of  constitutions,  or  constitu- 
tional amendments.  We  must  therefore  mainly  rely  upon 
the  precedents  and  practices  found  in  the  history  of  our 
own  State.  The  State  v.  Winkelmeier,  35  Mo.  103; 
Bayard  v.  KUnge^  16  Minn.  248 ;  Taylor  v.  Taylor,  10 
Minn.  107  ;  The  People  v.  Warjield,  20  111.  160  ;  The  People 
V.  Wiant,  48  III.  263. 

The  appellee's  counsel  refer  us  to  the  legislative  and 
executive  construction  given  to  the  act  of  January  28th, 
1873,  under  which  section  7  of  article  10  of  the  constitu- 
tion was  submitted  to  the  electors  of  the  State,  in  aid  of 
our  construction  of  section  1  of  article  16.  The  construc- 
tion of  a  legislative  act  by  the  co-ordinate  branches  of  the 
governpaent  is  entitled  to  great  respect  from  this  court ; 
but  the  act  of  March  10th,  1879,  under  which  the  present 
amendment  was  submitted  to  the  electors,  is  so  different 
from  the  act  of  January  28th,  1873,  that  we  can  derive  but 
little  aid  therefrom.  In  the  former  act  there  was  but 
the  single  question  of  the  ratification  or  rejection  of  the 
amendment  submitted  to  the  electors ;  the  Governor  and 
Secretary  of  State  were  authorized  to  declare  the  result 
of  the  election  ;  and,  if  it  appeared  "  that  a  majority  of  all 
the  votes  cast  at  said  election  was  in  favor  of  the  adoption 
of  said  proposed  amendment,"  then  the  Governor  was  to 
proclaim  that  "  the  same  was  duly  ratified  by  the  people." 
The  Governor  did  so  proclaim,  and  no  one  questioned  his 
decision.  The  question  is  therefore  settled.  At  the  time 
of  submitting  the  preseilt  amendment  to  the  vote  of  the 
electors  of  the  State,  under  the  latter  act,  other  questions 
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were  also  submitted,  and  the  Governor,  by  the  act,  had  no 
power  to  declare  whether  the  amendment  had  been  adopted 
or  rejected.  Nor  does  the  latter  act  provide  any  means  by 
which  the  whole  number  of  votes  cast  at  that  election  can 
be  ascertained. 

The  argument  of  appellee's  counsel,  that,  if  a  majority 
of  all  the  electors  of  the  State  was  necessary  to  the  ratifi- 
cation of  the  amendment,  it  was  necessary  to  provide  by 
the  act  of  March  10th,  1879,  for  a  vote  against  the  ratifica- 
tion, and  that,  as  the  law  provides  for  a  negative  vote,  it 
indicates  the  intention  of  the  Legislature  that  a  plurality 
of  aflirmative  votes  over  the  negative  votes  should  be 
suflicient  to  ratify  the  amendment,  is  answered  by  section 
2  of  article  16  of  the  constitution,  which  requires:  '*  If 
two  or  more  amendments  shall  be  submitted  at  the  same 
time,  they  shall  be  submitted  in  such  manner,  that  the 
electors  shall  vote  for  or  against  each  of  such  amendments 
separately."  Nor  do  we  now  decide,  if  the  act  provided 
that  a  plurality  vote  in  favor  of  the  amendment  should  be 
sufficient  to  ratify  it,  that  it  w^ould  have  been  valid  against 
section  1  of  article  10  of  the  constitution,  which  declares 
that,  if  a  majority  of  the  electors  of  the  State  shall  ratiiy 
an  amendment,  it  shall  become  part  of  the  constitution. 

The  counsel  for  the  appellee  have  reminded  us  of  the  mo- 
mentous nature  of  the  question  we  are  considering,  and 
suggested  the  disastrous  consequences  which,  as  it  appears 
to  them,  must  follow  to  the  social,  municipal  and  political 
interests  of  the  State,  if  our  decision  should  be  adverse  to 
their  client.  We  are  not  impressed  with  the  force  of  this 
argument  to  a  court.  Courts  know  nothing  of  policy  or 
expediency.  It  is  their  duty  to  understand  the  constitu- 
tion and  the  laws,  and  uphold  them  by  their  decisions ; 
nor  do  we  see  any  danger  of  disaster  in  the  discharge  of 
a  plain  duty.  History  and  experience  prove  that  disasters 
follow  a  disregard  of  constitutions  and  laws,  and  that  peace. 
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liberty  and  prosperity  are  secured  by  obedience  to  them. 
As  the  constitution  is  the  foundation  of  government,  and 
the  bulwark  which  protects  the  governed  in  all  human 
interests,  and  as  its  ratification  is  the  most  solemn  political 
act  of  a  people,  in  making  changes  therein  or  amendments 
thereto,  which  are  irrepealable  by  legislative  action,  the  let- 
ter and  the  spirit  of  the  constitution  and  the  laws  must  be 
complied  with,  or  the  amendment  so  proposed  can  not  be 
regarded  as  a  part  of  the  original  instrument. 

The  great  advantage,  as  is  supposed,  that  will  arise  to 
the  people  from  the  ratification  of  the  amendment,  is  also 
urged  upon  us  as  an  argument.  Of  advantages  or  disadvan- 
tages it  is  not  our  province  to  judge.  The  question  for  us 
to  decide  is,  has  the  amendment  been  ratified  or  not?  The 
people  of  the  State  of  Indiana  do  not  desire  advantages 
obtained  at  the  expense  of  the^  constitution ;  and  no  con- 
ceivable advantages  could  compensate  them  for  a  breach 
of  the  fundamental  law  of  the  State.  They  would  pay 
dearly,  indeed,  for  the  advantage  of  an  immediate  deci- 
sion ©f  this  court  that  the  amendment  was  ratified,  if  it  had 
to  be  made  in  violation  of  the  constitution  and  the  law. 

This  court  holds  that  it  requires  at  least  a  majority  of 
all  the  votes  cast  at  the  same  election  to  ratifv  a  consti- 
tutional  amendment.  We  also  hold  that,  as  the  act  of 
March  10th,  1879,  is  defective  in  not  providing  for  the 
count  of  the  aggregate  number  of  votes  cast  throughout 
the  State  on  the  day  of  the  election,  or  in  not  providing 
some  means  to  ascertain  the  whole  number  of  votes  cast, 
by  which  it  might  be  learned  what  proportion  the  number 
cast  in  favor  of  the  ratification  bore  to  the  whole  number, 
there  is  no  source  from  which  this  court  can  ascertain 
whether  the  amendment  received  a  majority  of  all  the  votes 
cast  at  the  election  or  not.  As  the  amendment  was 
submitted  upon  the  day  of  the  general  spring  elections 
throughout  the  State,  and  as  there  were,  by  law,  officers  to 
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elect  at  the  same  time  in  the  various  counties,  it  must  be 
presumed  that  other  votes  than  those  for  or  against  the 
amendment  were  cast  at  the  same  time.  From  the  pecul- 
iar ballots  used  in  voting  upon  the  amendment,  many  elec- 
tors may  have  voted  "  no  "  and  "  yes,"  which  votes  upon  the 
question  of  the  amendment  would  not  be  counted ;  such, 
also,  should  be  counted  in  estimating  the  whole  number  of 
the  electors  voting;  but  the  law  does  not  provide  for  certi- 
fying them  up.  It  is  also  held  that  the  constitution  must 
remain  as  it  was  before  the  amendment  was  submitted, 
until  it  shall  affirmatively  appear  that  the  amendment  is 
ratified.  As  it  -does  not  thus  affirmatively  appear,  we 
must  hold  that  the  amendment  is  not  ratified  by  a  consti- 
tutional majority.  The  opinion,  therefore,  of  this  court  is, 
that  it  requires  a  majority  of  the  electors  of  the  State  to 
ratify  an  amendment  to  the  constitution,  but  that  the 
whole  number  of  votes  cast  at  the  election  at  which  the 
amendment  is  submitted  may  be  taken  as  the  number  of 
electors  of  the  State. 

The  writer  of  this  opinion,  speaking  for  himself  only, 
holds  that  it  requires  the  votes  of  a  majority  of  the  elec- 
tors of  the  State  to  ratify  a  constitutional  amendment. 
He  thinks  that  this  is  not  only  the  plain  meaning  of  the 
words  used  in  section  1  of  article  10  of  the  constitution, 
but  that  it  was  also  the  manifest  intention  of  the  framers  of 
the  constitution,  as  ascertained  by  the  proceedings  of  the  con- 
vention. He  also  holds  that  the  number  of  electors  of  a 
State  is  a  public  fact  which  the  courts  must  ascertain, 
without  averment  or  proof,  whenever  it  is  necessary  to  the 
decision  of  a  cause.  For  this  purpose  a  court  may  look 
to  the  archives  of  the  State,  to  the  official  returns  of  gen- 
eral State  elections,  to  legislative  action,  and  to  the  procla- 
mations of  the  executive.  He  does  not  mean  that  a  court 
must  know  the  exact  number  of  elector  of  the  State,  to  a 
unit ;  this  is  impossible,  for  the  number,  on  account  of 


MAY  TERM,  1880.  527 

The  State  v.  Swift. 

deaths  and  coming  of  age,  is  not  the  same  daring  any 
twenty-four  hours;  and  what  is  impossible  to  do  is  not 
required  to  be  done.  The  practical  meaning  of  the  phrase 
"  all  the  electors  of  the  State  "  is  that  substantial  number 
whft  vote  at  general  State  elections,  and  the  number  of 
whose  votes  is  officially  returned  by  sworn  officers,  into 
the  office  of  the  Secretary  of  State.  This  number  need 
not  necessarily  include  electors  who  are  sick,  absent  from 
the  State,  or  prevented  from  going  to  the  polls.  The  con- 
struction must  be  such  as  has  a  sensible  application  to  the 
aiiairs  of  men,  rather  than  one  of  abstract  numbers  or 
theory.  The  history  of  a  State,  the  number  of  inhabitants, 
and  its  official  statistics  are  public  facts  known  to  all  persons, 
and  never  need  to  be  averred  or  proved  in  judicial  proceed- 
ings. He  also  holds,  that,  if  the  whole  number  of  votes  cast 
at  a  given  election  should  be  less  than  the  whole  number 
of  the  electors  of  the  State  thus  interpreted,  the  latter 
number,  being  the  constitutional  guide,  would  govern  the 
former,  having  only  the  authority  of  legislative  action ; 
for  the  number  cast  might  bear  a  very  inconsiderable 
proportion  to  the  whole  number  of  electors  in  the  State. 

In  the  opinion  of  this  court,  the  consequences  spoken  of 
in  argument,  of  this  decision,  can  at  most  be  but  a  tem- 
porary inconvenience.  We  perceive  no  irregularity  in 
the  proposal  of  the  amendment  for  ratification.  It  has 
simply  not  been  ratified  and  not  been  rejected.  The  vote  upon 
it  was  ineffectual  for  want  of  the  constitutional  majority. 
We  see  no  reason  why  the  General  Assembly  may  not  re- 
submit the  amendment  to  the  electors  of  the  State,  un- 
der an  amended  act,  such  as  experience  may  prove  to  be 
sufficient  to  present  the  question  to  the  courts,  if  it  ever 
should  arise  again. 

Note. — Niblack,  J.,  and  Scott,  J.,  dissent,  and  will  pre- 
pare dissenting  opinions  hereafter. 
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The  court  below  erred.  We  sustain  the  appeal,  at  the 
coats  of  the  appellee. 

Petition  for  a  rehearine  overruled. 

Dissenting  Opinion. 

NiBLACK,  J. — I  regret  the  necessity  >vhich  constrains  me 
to  dissent  from  the  conclusions  at  which  the  court  has 
arrived  in  this  case.  I  make  no  question  upon  the  merely 
historical  facts  recited  by  the  court,  nor  do  I  dissent  from 
many  of  the  abstract  propositions  announced  in  its  opin- 
ion. My  disagreement  has  reference  only  to  matters  di- 
rectly connected  with  the  real  question  before  us,  and 
not  to  things  merely  introductory  of,  or  collateral  to,  that 
question. 

I  agree,  without  reservation,  that  an  amendment  to  the 
constitution  must  be  submitted  to  the  electors  of  the  St4ite, 
and  that  a  majority  of  such  electors  must  ratify  such  an 
amendment,  before  it  can  become  a  part  of  the  constitution. 
But  how  that  majority  is  to  be  ascertained,  is  the  impor- 
tant question  now  presented  for  our  decision. 

McCrarj',  in  his  American  Law  of  Elections,  at  section 
183,  says :  "  Where  a  statute  requires  a  question  to  be 
decided,  or  an  officer  to  be  chosen,  by  the  votes  of  ^  a  ma- 
jority of  the  voters  of  a  county,'  this  does  not  require  that 
a  majority  of  all  persons  in  the  county  entitled  to  vote 
shall  actually  vote  affirmatively,  but  only  that  the  result 
shall  be  decided  by  the  majority  of  the  votes  cast,  pro 
vided  always  that  there  is  a  fair  election,  and  an  equal 
opportunity  for  all  to  participate.  In  such  a  case  the  only 
proper  test  of  the  number  of  persons  entitled  to  vote  is  the 
result  of  the  election  as  determined  by  the  ballot-box  ;  and 
the  court  will  not  go  outside  of  that  to  inquire  whether 
there  were  other  persons  entitled  to  vote  who  did  not  do 
so.  The  voters  of  the  county  referred  to  by  all  such 
statutes  are  necessarily  the  voters  who  vote  at  the  election, 
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since  the  result  iu  each  case  must  be  determined  by  a  count 
of  the  ballots  cast,  and  not  by  an  inquiry  as  to  the  num- 
ber not  cast.  This  doctrine  is  well  settled  by  the  authori- 
ties." 

In  Cooley's  Constitutional  Limitations,  p.  619,  it  is  said : 
"  Unless  the  law  under  which  the  election  is  held  expressly 
requires  more,  a  plurality  of  the  votes  cast  will  be  suffi- 
cient to  elect,  notwithstanding  these  may  constitute  but  a 
small  portion  of  those  who  are  entitled  to  vote,  and  not- 
withstanding the  voters  generally  may  have  failed  to  take 
notice  of  the  law  requiring  the  election  to  be  held." 

Dillon,  in  his  work  on  Municipal  Corporations,  at  section 
215,  says :  ''  The  common  law  principle,  that  if  an  act  is 
to  be  done  by  an  indefinite  body  it  is  valid,  if  passed  by  a 
majority  of  those  present  at  a  legal  meeting,  no  matter  how 
small  a  portion  they  may  constitute  of  the  whole  number 
entitled  to  be  present,  has  been  deemed  applicable  to  the 
towns  of  New  England.  In  those  towns  the  corporate 
power  resides,  as  we  have  seen,  in  the  inhabitants,  or  citi- 
zens at  large,  and  these  form  the  constituent  body.  If  the 
meeting  has  been  duly  called  and  warned,  those  who  as- 
semble, though  less  than  a  majority  of  the  whole,  have  the 
power  to  act  for  and  bind  the  whole,  unless  it  is  otherwise 
provided  by  law.  Those  who  remain  away  are  justly  and 
conclusively  presumed  to  assent  to  what  may  lawfully 
be  done  bv  those  who  attend." 

Cushing,  in  his  treatise  on  Parliamentary  Law,  devotes 
considerable  space  to  the  law  of  elections,  a  subject  with 
which  legislative  bodies  have  often  much  to  do,  and  con- 
cerning which,  in  many  cases,  they  are  the  exclusive  judges. 
In  paragraphs  117, 120  and  131,  he  lays  down  certain  rules, 
as  follows : 

"117.  The  term  majority,  that  is,  the  greater  number, 
is  understood  in  this  country  in  two  significations.  .In  its 
broadest  sense,  it  denotes  the  greatest  of  any  number  of." 
Vol.  LXIX.— 34 
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unequal  divisions  of  the  whole  body ;  in  its  strictest,  the 
greater  of  any  two  unequal  divisions  of  the  whole  body. 
In  the  popular  elections  of  this  country,  both  these  princi- 
ples are  practically  applied;  the  first  being  known  as  the 
principle  of  plurality;  the  other  only  as  that  of  majority. 

*'  120.  In  order  to  determine  the  result  of  an  election, 
on  the  principle  of  an  absolute  majority,  it  is  necessary 
in  the  first  place,  to  ascertjiin  the  whole  number  of  per- 
sons who  have  voted ;  which,  if  the  sufi'rages  are  taken 
orally,  is  effected  by  counting  the  names  on  the  poll- 
book  ;  or  if  the  voting  is  by  ballot,  by  counting  the  num- 
ber of  ballots. 

"  131.  In  connection  with  this  subject,  it  may  be  ob- 
served, that  where  there  are  but  two  sides  to  a  question, — 
as  for  example,  where  a  proposition  is  made  in  a  delibera- 
tive assembly,  and  the  members  vote  for  or  against  it, — 
or  where  a  particular  person  is  nominated  for  oflBlce,  and 
the  electors  vote  for  or  against  him,  — or  where  an  election 
of  one  out  of  two  given  persons  is  to  be  made, — in  all 
these  ca^es,  the  majority  and  plurality  are  one  and  the 
same  thing." 

The  constitution  of  Missouri,  which  went  into  effect 
July  4th,  1865,  contained  a  provision  as  follows  : 

"  The  General  Assembly  shall  not  authorize  any  county, 
city,  or  town  to  become  a  stockholder  in,  or  to  loan  its 
credit  to  any  company,  association  or  corporation,  unless 
two-thirds  of  the  qualified  voters  of  such  county,  city,  or 
town,  at  a  regular  or  special  election  to  be  held  therein, 
shall  assent  thereto."    Sec.  14,  art.  11. 

Under  an  act  of  the  Missouri  Legislature,  approved 
March  23d,  1868,  known  as  the  "  Township  Aid  Act," 
Camp  Branch  township,  of  Cass  county,  in  that  State, 
voted  by  a  two-thirds  vote  of  all  the  votes  cast,  to  issue 
its  bonds  to  the  St.  Louis  and  Santa  Fe  Hailroad  Com- 
pany, and  bonds  were  issued  accordingly.    Suit  was  after- 
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ward  brought  against  Cass  County,  as  the  trustee  of  the 
township,  to  recover  interest  overdue  on  one  of  the 
bonds.  The  county  answered,  that,  although  more  than 
two-thirds  voted  at  the  election,  two-thirds  of  the  quali- 
fied voters  of  the  township  did  not  vote,  in  favor  of  issu-  • 
ing  the  bonds. 

The  Supreme  Court  of  the  United  States,  in  ultimately 
passing  upon  the  question  thus  raised,  after  reviewing 
and  citing  a  great  many  authorities  relating  to  the  general 
subject,  Announced  its  conclusion  as  follows  : 

**  This  we  understand  to  be  the  established  rule  as  to 
the  effect  of  elections,  in  the  absence  of  any  statutory  regu- 
lation to  the  contrary.  All  qualified  voters  who  absent  them-  • 
selves  from  an  election  duly  called  are  presumed  to  assent  to 
the  expressed  will  of  the  majority  of  those  voting,  unless 
the  law  providing  for  the  election  otherwise  declares. 
Any  other  rule  would  be  productive  of  the  greatest  in- 
convenience, and  ought  not  to  be  adopted,  unless  the  legis- 
lative will  to  that  effect  is  clearly  expressed."  County  of 
Cass  V.  JohnstoUy  5  Otto,  360 ;  St.  Joseph  Township  v. 
Rogers^  16  Wal.  644 ;  Angell  A  Ames  Corp.,  sections 
499, 500  ;  Loidsville,  etc,  R.  R.  Co,  v.  County  Court,  1  Sneed, 
637,  692 ;  Talbot  v.  Dent,  9  B.  Mon.  526 ;  The  State,  ex  rel, 
Y.Reniek,  37  Mo.  270;  The  People  v.  Warfield,  20  111.  160. 

Other  authorities  to  the  same  effect  might  be  cited,  but 
I  deem  it  unnecessary  to  extend  the  list  already  given. 

The  rule  laid  down  as  above,  by  the  Supreme  Court  of 
the  United  States,  the  highest  court  in  this  country,  ap- 
pears to  be  a  general  rule  applicable  alike  to  all  classes 
of  popular  elections,  and  to  be  overwhelmingly  sustained 
by  the  weight  of  authority. 

I  think  it  may  be  safely  stated,  as  a  rule  of  law  in 
American  elections,  that,  where  a  majority  vote  is  neces- 
sary to  carry  an  election,  a  majority  of  all  the  votes  cast 
is  sufficient,  unless  there  be  some  statutory  or  constitutional 
provision  to  the  contrary. 
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But  it  is  objected  that  the  construction  given  as  above 
to  statutes  governing  certain  elections  has  no  proper  ap- 
plication to  constitutional  provisions,  and  especially  to 
cases  like  the  one  before  us.  I  am  unable  to  see  the 
force  of  that  objection.  It  is  doubtless  fair  to  assume, 
that  greater  care  and  deliberation  are  observed  in  the 
use  of  words  when  framing  a  constitution,  than  are  ordi- 
narily used  in  the  enactment  of  a  statute,  but  when,  in 
relation  to  the  same  general  subject,  the  same  or  equiva- 
lent words  are  used,  both  in  a  constitution  and  in'a  statute, 
there  is  nothing,  either  in  reason  or  in  the  authorities,  re- 
quiring a  different  construction  to  be  given  to  such  words 
when  found  in  the  constitution,  from  that  which  ought  to 
be  given  to  them  when  used  in  the  statute. 

In  construing  constitutions,  as  well  as  statutes,  the 
general  maxim  is  "  that  the  words  used  are  to  be  iuterpreted, 
and  explained,  conformable  to  the  general  usage."  Smith 
Constitutional  Construction,  629,  sec.  481. 

"There  is  a  striking  analogy,  and  generally  an  entire 
harmony,  between  the  rules  of  interpretation  of  constitu- 
tions and  those  of  statutes."  Potter's  Dwarris  on  Statutes  & 
Constitutions,  654.  Sedgwick  on  Statutory  &  Constitutional 
Law,  2d  ed.,  p.  404. 

Construed  in  the  light  of  the  authorities  referred  to  as 
above,  and  conformably  to  the  general  usage  prevailing  in 
the  construction  of  phrases  relating  to  popular  elections,' 
I  am  of  the  opinion  that  sections  1  and  2  of  article  16  of 
tlio  constitution  may,  for  the  purposes  of  this  case,  be  epit- 
omized and  paraphrased  so  as  to  '  read  substantially  as 
follows  : 

When  a  proposed  amendment  to  the  constitution  shall 
have  been  agreed  to  by  two  consecutive  General  Assemblies, 
it  shall  be  submitted  to  the  electors  of  the  State,  and  if  a 
majority  of  such  electors,  voting  at  the  election,  shall  ratify 
the  same,  such  proposed  amendment  shall  become  a  part 
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.of  the  constitution  ;  and  if  two  or  more  amendments  shall 
be  submitted  at  the  same  time,  they  shall  be  submitted  in 
such  a  manner  that  the  electors  shall  vote  for  or  against 
each  of  such  amendments  separately. 

If  I  am  right  in  this  construction  of  these  sections, — a 
construction  almost  uniformly  given  to  similar  provisions 
in  statutes, — then  the  distinction  insisted  upon  by  the 
court,  between  a  plurality  merely  and  a  majority  of  the 
electors  of  the  State,  has  no  practical  importance  in  its  ap- 
plication to  the  case  at  bar. 

If  section  1  had  provided  that  a  proposed  amendment 
might  have  been  agreed  to  by  a  majority  merely  of  the 
General  Assembly  upon  each  separate  vote  upon  it,  no 
well  informed  parliamentarian  would  contend  that  a 
majority  of  a  quorum,  where  only  a  mere  quorum  was 
found  voting,  might  not  agree  to  such  amendment.  It  is 
a  well  settled  rule  of  parliamentary  law,  that  a  majority 
of  a  quorum,  when  a  bare  quorum  is  present,  wields  the 
power  of  the  whole  body,  and  is  sufficient  to  pass  a  bill  or 
to  do  any  other  legislative  act.  But  it  is  provided  that  a 
majority  of  all  the  members  elected  to  both  houses,  and  to 
both  General  Assemblies,  shall  agree  to  a  proposed  con- 
stitutional amendment,  before  it  shall  be  submitted  to  a 
popular  vote,  thus  requiring  a  greater  majority  in  its  favor 
than  would  have  been  otherwise  necessary.  If,  therefore, 
it  was  the  intention  of  the  framers  of  the  constitution  to 
place  greater  restrictions  upon  the  electors  of  the  State 
than  are  imposed  in  ordinary  elections,  as  insisted  upon  by 
the  court,  why  did  they  not  say,  in  equally  plain  words  to 
the  effect,  that  "  if  a  majority  of  said  electors,  entitled  to  vote 
at  the  election,  shall  ratify  the  same,"  such  amendment 
should  become  a  part  of  the  constitution  ?  The  necessity 
of  being  explicit  in  one  case  was  as  great  as  in  the  other; 
and,  if  it  was  the  intention  to  place  additional  and  unusual 
restrictions  both  upon  the  General  Assembly  and  upon  the 
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people,  why  not  use  suitable  and  express  words  to  that  end 
HI  both  eases? 

Then,  again,  nothing  is  said  or  provided  as  to  any  nega- 
tive vote  when  the  General  Assembly  is  required  to  vote  in 
agreeing  to  a  proposed  amendment.  It  was  obviously 
unnecessary  that  any  thing  should  have  been  so  said  or 
provided,  as  a  majority  of  all  must  assent,  before  the 
amendment  is  agreed  to.  Why  then  provide  for  the  east- 
ing and  counting  of  a  negative  vote,  when  the  electors 
vote,  if  a  majority  of  all  entitled  to  vote  are  required  to 
assent  affirmatively,  before  the  amendment  is  lawfully 
ratified  ? 

These  omissions  and  differences  constitute  circumstances 
which  to  my  mind  palpably  tend  to  sustain  the  construc- 
tion I  am  insisting  upon  in  this  case. 

If  the  amendment  under  discussion  had  been  submitted 
to  the  electors  of  the  State  at,  and  as  a  part  of,  a  general 
election,  and  if  the  returns  of  that  general  election  had 
shown  affirmatively  that  a  majority  of  those  voting  at 
such  election  had  not  voted  to  ratifv  such  ameiidnient, 
then  quite  a  diflFerent  question  would  have  been  presented 
for  our  consideration.  There  is  good  authority  for  hold- 
ins:  that  in  such  an  event  the  amendment  would  not  have 
been  ratified.  The  People  v.  Garner,  47  111.  246  ;  The  People 
v.  Wiant,  48  III.  263. 

But  no  such  element  enters  into  this  case.  The  amend- 
ment in  question  was  submitted  at  what  was,  as  to  it, 
a  special  election.  True,  it  was  submitted  on  the  first  Mon- 
day in  April,  the  day  of  our  township  elections,  and  the 
machinery,  so  to  speak,  of  those  elections,  was  used  in 
obtaining  a  vote  upon  it.  But  a  separate  ballot  was  re- 
quired and  used  in  voting  both  for  and  againstit,  and 
separate  and  distinct  returns  were  required  and  made  as  to 
the  vote  upon  it  to  the  Secretary  of  State. 

Township  elections  are    local  and  not  general  in  their 
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character,  and  returns  from  them  are  only  made  to  the 
clerks  of  the  respective  counties,  and  are  not  made  a 
part  of  the  archives  of  the  State,  as  the  returns  of  the 
general  elections  are.  We  are  therefore  unable  to  take 
judicial  notice  of  the  aggregate  number  of  votes  cast  at 
those  township  elections  on  the  day  the  amendments  were 
voted  upon.  That  is  a^subject  about  which  we  judicially 
know  nothing,  and  concerning  which  we  can  presume 
nothing,  adverse  to  the  amendment  under  consideration. 
In  my  judgment,  all  the  presumptions  are  to  be  taken  in 
favor  of  the  legality  of  every  election^held  under  the 
forms  of  law,  and  none  against  any  such  election. 
Every  thing  alleged  against  an  election  so  held  must  be 
affirmatively  shown.  This  is  the  essential  point  of  diftcr- 
ence  betw^een  me  and  my  brethren  who  speak  for  the 
court.    McCrarv's  Law  of  Elections,  sec.  87. 

Granting  that«  we  are  required,  in  proper  cases,  to  take 
judicial  notice  of  each  census  of  the  State,  and  of  the 
number  of  persons  voting  at  each  of  our  general  elec- 
tions, we  are  still  unable  to  estimate  from  these, 
with  even  proximate  certainty,  the  number  of  persons  in 
the  State  entitled  to  vote  on  the  first  Monday  of  last 
April.  It  is  an  admitted  fact,  that  the  number  of  the  voters 
of  the  State  changes  day  by  day,  and  is  never  the  same  for 
any  perceptible  length  of  time.  It  is,  also,  a  matter  of 
common  observation  that  an  entirely  full  vote  is  never 
polled,  the  number  not  voting  at  every  election  being  always 
a  variable  and  uncertain  quantity. 

The  "  electors  of  the  Stat^  "  are,  in  every  sense,  an  indefi- 
nite body^  within  the  meaning  of  Dillon  on  Municipal 
Corporations,  «?ipra,  as  contradistinguished  from  legislative 
bodies,  corporations,  associations  and  committees  composed 
of  a  definite  number  of  persons,  and  where  the  presence 
of  a  quorum  is  necessary  to  transact  business. 

The  result  of  an  election  is  a  matter  of  exact  calculation 
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and  not  of  proximate  estimates.  One  vote  superadded  in 
a  proper  case  will  turn  the  scale  and  constitute  a  majority. 
Hence,  if  we  set  up  our  judicial  knowledge  as  to  the  num- 
ber of  electors  in  the  State  in  opposition  to  the  count 
taken  from  the  ballot-box,  that  judicial  knowledge  ought 
to  be  mathematically  accurate  as  to  the  number  of  such 
electors.  Any  judicial  information  less  accurate  than  that, 
used  to  overthrow  an  election,  might  lead  to  chaotic  con- 
fusion and  to  the  most  dangerous  usurpations.  We  can 
never  properly  be  required  to  act  upon  judicial  information 
which,  from  its  ^ry  nature,  is  indefinite  and  uncertain. 

The  proposition  that  a  court  may,  upon  its  own  infor- 
mation, go  outside  of  the  certified  result  of  an  election  at 
which  all  had  a  chance  to  vote,  and  at  which  all  voted  who 
felt  interest  enough  to  vote,  and  enter  upon  a  merely  con- 
jectural inquiry  as  to  how  many  persons  there  may  have 
been  who  might  have  voted,  but  "did  not,"  with  a  view  to 
testing  the  validity  of  such  an  election,  impresses  me  as  a 
most  novel  and  extraordinary  proposition  indeed. 

Such  a  proceeding  is  evidently  not  contemplated  by  any 
express  provision  of  our  constitution,  and  is  utterly  at 
variance  with  all  of  our  long-established  theories  as  to 
the  power  and  conclusiveness  of  the  ballot. 

I  can  not  agree  that  the  act  of  March  10th,  1879,  sub- 
mitting the  amendments  to  the  electors  of  the  State,  waa 
defective  in  not  providing  for  a  count  of  the  aggregate 
number  of  votes  cast  at  all  the  elections  throughout  the 
State  on  the  same  day  the  amendments  were  voted  upon. 
No  such  provision  is  required  by  the  constitution.  No  such 
provision  is  contained  in  the  precedent  legislation  of  this 
State ;  and  no  such  provision  is  found  in  any  of  the  analo- 
gous statutes  of  other  States,  to  which  mv  attention  has 
been  directed.  I  find  nothing  anj'where  to  sustain  the 
court  in  holding  that  such  a  provision  was  necessary  to 
the  validity  of  the  act  in  question. 
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In  respect  to  such  a  provision,  the  act  of  March  10th, 
1879,  stands  on  the  same  footing  with  the  act  of  January 
28th,  1873,  submitting  the  Wabash  and  Erie  Canal  amend- 
nient.  The  latter  act  required  no  other  count  of  the  votes 
cast^than  was  furnished  by  the  returns  of  the  numbers 
voting  for  and  against  the  amendment.  The  aggregate 
of  the  votes  cast  on  that  amendment  was  accepted  as  the 
whole  number  of  the  electors  of  the  State  for  that  occa- 
sion, and  the  majoritj'  of  the  votes  so  cast  was  held  suflBi- 
cient  to  ratify  the  amendment  thus  submitted. 

The  conclusions  reached  as  to  the  ratification  of  that 
amendment  have  been  acquiesced  in  for  more  than  seven 
years.  The  court  admit  that  that  amendment  can  not 
now  be  disturbed.  In  that  I  fully  concur,  but  for  a  differ- 
ent reason  than  that  assigned  by  the  court,  and  that  is, 
because  a  majority  of  votes,  at  a  fair  election,  were  cast 
in  favor  of  it.  The  legislation  and  subsequent  proceedings 
on  that  amendment  furnish  what  seems  to  me  to  be  a 
practical  and  substantial  precedent  for  the  legislation  and 
other  proceedings  which  have  been  had  on  the  amend- 
ment before  us. 

If  the  first  named  amendment  was  legally  ratified,  I  am 
wholly  unable  to  see  any  good  reason  for  saying  that  the 
latter  has  not  also  been. 

The  difference  between  the  Governor's  proclamations 
in  the  two  cases  strikes  mc  as  quite  immaterial.  It 
is  the  vote  of  the  electors  which  ratifies  an  amend- 
ment, and  not  the  proclamation  of  the  Governor.  The 
constitution  does  not  require  any  action  of  the  Governor, 
in  the  ratification  of  an  amendment.  The  proclamations 
of  the  Governor  were  issued  in  both  cases  in  obedience 
to  a  statute  and  not  to  the  constitution,  and  only  afforded 
evidence  in  each  case  as  to  what  the  electors  had  done. 
The  Governor's  proclamation,  however  strongly  worded, 
can  give  no  validity  to  an  amendment  which  has  not  been 
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legally  ratified  by  the  electors  of  the  State.  It  ia  from  the 
electors  alone  that  the  vitalizing  power  must  come.  All 
else  is  merely  superadded  for  convenience  in  ascertaining 
what  their  action  has  been. 

The  act  of  March  10th,  1879,  afforded  every  elector  of 
the  State  an  opportunity  of  voting  separately  for  or  against 
each  one  of  the  proposed  amendments.  The  returns 
show  that  upon  the  particular  amendment  in  controversy, 
there  was  an  aggregate  of  321,784  votes  cast.  Of  that 
number  there  was  a  migority  of  17,232  votes  in  favor 
of  its  ratification.  Beyond  these  returns  we  have  no  right 
to  go  in  estimating  the  number  of  the  electors  of  the  State, 
with  reference  to  that  vote.  Beyond  these  returns  it  was 
not  obligatory  upon  the  Legislature  to  require  us  to  go. 

For  the  reasons  given,  I  am  irresistibly  led  to  the  con- 
clusion that  the  amendment  before  us  has  been  lawfully 
ratified  by  the  electors  of  the  State. 

Dissenting  Opinion. 

Scott,  J. — I  am  unable  to  concur  in  the  opinion  of  the 
majority  of  the  court  in  this  case.  I  am  of  the  opin- 
ion, that  the  constitution  itself  provides  the  method  of 
subraittting  proposed  amendments  to  the  electors  of  the 
State  for  their  ratification.  That  method  is,  that  the 
proposed  amendment  or  amendments  shall  be  submitted 
in  such  manner  that  the  electore  shall  vote  for  or  against 
each  of  such  proposed  amendments  separately.  I  am 
unable  to  see  why  the  framers  of  the  constitution  made 
provisions  for  voting  for  or  against  the  proposed  amend- 
ments, if  they  meant  and  intended  that  no  amendment 
should  become  a  part  of  the  constitution,  unless  ratified 
by  the  votes  of  a  majority  of  all  the  electors  of  the  State, 
on  the  day  on  which  such  proposed  amendments  should 
be  submitted.  Such  a  construction  and  interpretation 
w^ould,  in  my  opinion,  lead  to  interminable  trouble  and 
confusion. 
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I  am  of  opinion,  that  the  proper  interpretation  of  sec- 
tions 1  and  2  of  article  16  of  the  '  constitution  is,  that 
when  an  amendment  of  the  constitution  is  properly 
passed  by  the  General  Assembly  and  submitted  to  the 
electors  of  the  State,  if  it  be  ratified  by  a  majority  of  the 
electors  voting  for  and  against  such  amendment,  it  becomes 
a  part  of  the  constitution.  Whether  such  proposed 
amendment  received  the  requisite  number  of  votes  to  make 
it  a  part  of  the  constitution,  must  be  determined  in  the 
manner  prescribed  by  the  legislative  department  of  the 
State  government.  The  manner  of  determining  this  ques- 
tion, as  to  the  amendment  involved  in  this  case,  was  fixed 
by  the  act  of  March  10th,  1879,  Acts  1879,  p.  29.  That 
act  submitted  the  amendment,  together  with  others,  in 
accordance  with  the  method  prescribed  by  section  2  of 
article  16  of  the  constitution,  and  was  fully  complied 
with ;  and  when  the  Qovernor,  in  compliance  with  said 
act,  issuM  his  proclamation  declaring  that  the  amend- 
ment had  received,  for  its  ratification,  169,479  votes,  and 
against  its  ratification,  152,363  votes,  that  was  an  end  of 
the  question,  and  this  court  can  not,  in  my  opinion,  go 
behind  this  political  act  of  a  co-ordinate  branch  of  the 
State  government,  and  hunt  for  infornjation  upon  which 
to  base  a  judgment.  It  is  objected  that  there  was 
nothing  in  the  act  of  March  10th,  1879,  authorizing  the 
Qovernor  to  declare  the  amendment  as  having  been  rati- 
fied, and  a  part  of  the  constitution ;  and  that,  therefore, 
the  act  was  incomplete.  It  is  conceded,  that  if  the  act 
had,  in  express  terms,  authorized  the  Governor  to  issue 
his  proclamation,  declaring  the  amendment  ratified,  and 
he  had  done  so,  that  act  would  have  been  conclusive. 
I  am  unable  to  see  any  force  in  this  position.  When  the 
Governor  had  issued  his  proclamation,  giving  the  number 
of  votes  for  and  against  the  amendment,  that  was  all  he 
was  required  to  do,  and  the  constitution  itself  fixed  the 
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conclusion,  that  such  amendment  had  become   a  part  of 
that  instrument. 

The  opinion  of  the  majority  of  the  court  proceeds  on 
the  theory  that,  if  the  amendment  had  been  submitted 
on  a  day  when  there  was  no  general  election,  the  num- 
ber of  votes  cast  for  and  against  such  amendment  would 
constitute  the  number  of  electors  of  the  State ;  and,  if 
it  had  received  a  majority  of  the  votes  thas  cast,  it  would 
have  been  ratified  in  accordance  with  section  1  of  article 
16  of  the  constitution.  I  am  unable  to  see  any  force  in 
this  distinction,  when  applied  to  the  case  under  considera- 
tion. Under  the  act  of  March  10th,  1879,  the  submission 
of  the  amendments  proposed  by  the  General  Assembly, 
was  as  distinct  a  proposition  as  if  the>  had  been  submit- 
ted on  some  other  day.  The  ballots  were  distinct;  the 
vote  on  each  amendment  was  separate  and  distinct ; 
there  was  a  separate  and  distinct  certification  of  the  vote 
for  and  against  each  amendment,  by  the  officers  of  the 
election,  to  the  clerks  of  the  several  counties  ;  by  the  clerks 
to  the  Secretary  of  State  ;  by  the  Secretary  of  State  to  the 
Governor ;  and  the  Governor  was  to  declare  the  result,  by 
proclaiming  the  number  of  votes  for  and  against  each  of 
the  amendments,  which  was  done  in  accordance  with 
the  act. 

The  following  language  is  used  in  the  opinion  of  the 
court : 

"As  the  amendment  was  submitted  upon  the  day  of  the 
general  spring  elections  throughout  the  State,  and  as  there 
were,  by  law,  officers  to  elect  at  the  same  time  in  the  vari- 
ous counties,  it  must  be  presumed  that  other  votes  than 
those  for  or  against  the  amendment  were  cast  at  the  same 
time." 

If  it  be  meant  by  this,  that  it  is  fair  to  presume  that  the 
electors,  at  the  spring  electioh,  voted  for  township  officers, 
in  addition  to  voting  upon  the  question  of  the  proposed 
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amendment,  I  'assent  to  the  presumption ;  but  if  it  be 
meant  that  it  must  be  presumed  that  more  electors  voted 
for  township  oflSicers  than  for  and  against  the  amendment, 
or  that  any  elector  voted  for  township  officers,  who  did  not 
vote  on  the  question  of  ratifying  the  amendment,  then  I 
totally  dissent ;  for  no  such  presumption  can  arise,  either 
as  a  rule  of  law  or  as  a  consequence. 

Again  it  is  said  by  the  court: 

"  From  the  peculiar  ballots  used  in  voting  upon  the 
amendment,  many  electors  may  have  voted  *  no  '  and  *  yes,' 
which  votes  upon  the  question  of  the  amendment  w^ould 
not  be  counted  ;  such,  also,  should  be  counted  in  estimat- 
ing the  whole  number  of  the  electors  voting." 

I  am  wholly  unable  to  see  how  any  such  assumption,  as 
is  contained  in  this  proposition,  can  be  used  for  the  pur- 
pose of  forming  a  judgment ;  for  it  must  be  assumed,  I 
think,  that  the  electors  exercised  the  right  of  voting  for 
or  against  the  proposed  amendment  in  the  manner  pre- 
scribed by  the  constitution  and  the  law.  True,  they  may 
have  voted  h  double  ballot,  by  mistake  or  inadvertence, 
but  there  is  no  such  presumption  in  law. 

It  is  said  by  the  court : 

"  There  is  no  source  from  which  this  court  can  ascertain 
whether  the  amendment  received  a  majority  of  all  the 
votes  cast  at  the  election  or  not." 

If  there  were  any  votes  cast  at  that  election  other  than 
those  caj*t  for  and  against  the  amendment,  I  am  unable  to 
ascertain  the  fact  fnmi  any  source  of  information  of  which 
this  court  may  or  can  properly  take  judicial  notice. 

Under  the  act  of  March  10th,  1879,  submitting  the 
amendment  under  consideration  to  the  electors  of  the 
State  for  their  ratification,  all  had  the  right  of  voting  for 
or  against  said  proposed  amendment  Whether  all  did 
vote  or  not,  1  am  unable  to  say  from  any  source  of  infor- 
mation of  which  this  court  can  take  judicial  notice;  nor  do 
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I  think  it  essential  that  all  should  vote.  I  think  the  true 
rule  is,  that  all  qualified  voters  or  electors,  who  absent 
themselves  from  an  election  duly  called,  or  who  fail  to 
vote  on  a  proposition  legally  and  fairly  submitted  to  them, 
are  presumed  to  assent  to  the  expressed  will  of  the  ma- 
jority of  those  voting,  unless  the  law  providing  for  the 
election  otherwise  declares.  Any  other  rule  would  be 
productive  of  greatest  inconvenience,  and  ought  not  to  be 
adopted,  unless  the  legislative  will  to  that  effect  be  clearly 
expressed.  Couvty  of  Cass  v.  Johnston^  5  Otto,  360; 
Louisville^  etc,^  B.  R.  Co,  v.  County  Courts  1  Sneed,  637 ; 
The  People  v.  Warfield,  20  III.  159 ;  The  People  v.  Garner^ 
47  111.  246;   The  People  v.  Wiani,  48  111.  263. 

The  court  say : 

"  The  firat  amendment  proposed  and  mtified  under  this 
article  of  the  constitution  was  section  7  in  article  10,  in 
reference  to  the  Wabash  and  Erie  Canal.  By  the  act  of 
the  General  Assembly  of  January  28th,  1873,  Acts  1873,  p. 
83,  the  Governor  and  Secretary  of  State  were,  required  to 
examine  the  election  returns  and  declare  the  result  of  the 
election ;  ^  and  if  it  shall  appear  from  said  examination 
that  a  majority  of  all  the  votes  cast  at  said  election  were 
in  favor  of  the  adoption  of  said  proposed  amendment,  then, 
and  thereupon,  the  said  amendment  ^hall  be  and  become 
a  part  and  parcel  of  the  constitution  of  the  State  of  Indi- 
ana, and  the  Governor  of  this  State  shall,  as  soon  as  prac- 
ticable, issue  his  proclamation,  embodying  the  said  amend- 
ment therein,  and  declaring  and  proclaiming  that  the 
same  has  been  duly  ratified  by  the  people,  and  is  therefore 
a  part  of  the  constitution  of  the  State.' 

"In  pursuance  of  this  act,  the  Governor  and  Secretary  of 
State  declared  the  returns  of  the  election,  and  the  Governor 
issued  his  proclamation,  declaring  that  the  proposed 
amendment  had  received  the  requisite  constitutional 
majority  in  its  favor,  necessary  to  its  ratification,  and  had 
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become  a  part  of  the  constitution  of  the  State,  as  section 
7  of  article  10  thereof,  which  section  is  now  printed  by 
authoiity  in  the  constitution.  The  matter,  therefore, 
having  been  decided  and  proclaimed,  according  to  law,  by 
the  executive  department,  a  co-ordinate  branch  of  the 
government,  has  now  become  res  adjudicataJ' 

While  I  agree  to  the  conclusion  announced  in  this  por- 
tion of  the  opinion,  I  am  wholly  unable  to  see  what  relation 
it  beare  to  the  question  in  this  case.  The  question  of  the 
validitv  of  section  7  of  article  10  of  the  constitution  was 
certainly  not  before  the  court  for  its  judgment.  If  it  be 
true,  that  the  constitution  requires  a  majority  of  all  the 
electors  of  the  State  to  vote  affirmatively  in  favor  of  a 
proposed  amendment,  to  make  it  a  part  of  the  constitution, 
then  the  doctrine  announced  in  this  portion  of  the  opinion 
of  the  majority  of  the  court  would  permit  the  legislative 
and  executive  departments  of  the  State  government  to 
violate  the  constitution  by  pronouncing  an  amendment  to 
have  passed,  when  in  point  of  fact  it  had  not,  and  make 
this  act  of  usurpation  binding  on  the  people  of  the  State. 
The  constitution  does  not  require  the  Governor  to  issue 
any  proclamation,  in  order  to  give  validity  to  a  constitu- 
tional amendment.  The  majority  of  the  electors  is  the 
vitalizing  force,  and,  if  a  niajority  vote  in  favor  of  a  pro- 
posed constitutional  amendment,  it  becomes  a  part  of  the 
constitution,  without  any  proclamation  of  the  Governor ; 
for  the  constitution  says  :  "  If  a  majority  of  said  electors 
shall  ratify  the  same,  such  amendment  or  amendments 
shall  become  a  part  of  this  constitution." 

Courts  take  judicial  knowledge  of  the  proclamation  of 
the  Governor  of  the  State,  and  the  facts  therein  stated  are 
taken  as  true ;  but  I  cannot  assent  to  the  proposition, 
that  a  proposed  amendment  may  become  a  part  of  the 
constitution,  because  it  may  be  so  decided  and  proclaimed 
by  the  executive  department  of  the  government. 
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The  amendment  now  published  as  section  7  of  article 
10  of  the  constitution,  like  the  amendment  under  considera- 
tion in  this  case,  became  a  part  of  the  constitution,  in  my 
opinion,  the  moment  the  last  ballot  was  cast,  and  all  that 
was  afterwards  done  in  relation  to  the  election,  such  as 
the  aggregation,  compilation  and  certification  of  the  vote 
by  the  several  officers,  and  the  proclamation  of  the 
Governor,  was  done  in  compliance  with  the  methods 
adopted  by  the  General  Assembly,  for  the  purpose  of 
ascertaining  an  already  accomplished  fact. 

The  amendment  became  a  part  of  the  constitution  by 
reason  of  its  having  been  ratified  by  a  majority  of  votes 
cast  for  and  against  it,  and  not  by  reason  of  the  Governor's 
proclamation,  which  was  and  still  is  the  evidence  of  its 
ratification  by  a  majority  of  the  electors  of  the  State. 


The  State  v.  Douglass  et  al. 

Criminal  Law. — Recognizance  Bond  Taken  on  Sunday  not  Void. — JusHcs 
of  the  Peace. — Pleading,— ^In  an  action  by  the  State,  upon  a  forfeited  re- 
cognizance bond  entered  into  before  a  justice  of  the  peace  for  the  appear- 
ance of  the  principal  in  the  circuit  court  to  answer  a  charge  of  grand 
larceny,  the  sureties  answered  that  all  the  proceedings  upon  which  the 
bond  v«ued  on  was  founded^  and  the  execution  and  approval  of  said  bond, 
took  place  on  the  first  day  of  the  week,  commonly  called  Sunday,  and 
that  the  said  bond  was  therefore  void. 

Heldf  that  the  answer  is  not  sufiScient. 

From  the  Fountain  Circuit  Coujt. 

T,  \V.  Woollen^  Attorney  General,  T,  L.  Stilwell  and  A. 
P.  Barrell,  Prosecuting  Attorney,  for  the  State. 
J.  McCabe  and  (7.  McCabe,  for  appellees. 

IIowK,  C.  J. — This  was  a  suit  by  the  appellant,  against  the 
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appellees,  upon  a  forfeited  recognizance,  alleged  to  have 
been  executed  by  the  appellee  Douglass,  as  principal,  and 
by  the  appellees  Barnes  Dunklebarger  and  Josiah  Dunkle- 
barger  as  sureties,  and  to  have  been  taken  and  approved 
by  and  before  a  justice  of  the  peace  of  Fountain  county,  on 
the  8th  day  of  December,  1878. 

To  the  appellant's  complaint,  the  appellees  Barnes  and 
Josiah  Dunklebarger  jointly  answered,  in  two  paragraphs, 
of  which  the  first  was  a  general  denial,  and  the  second 
paragraph  stated  special  matter  by  way  of  defence.  The 
appellant  demurred  to  the  second  paragraph  of  said  an- 
swer, for  the  alleged  insufficiency  of  the  facts  therein  to 
constitute  a  defence  to  this  action,  which  demurrer  was 
overruled  by  the  court,  and  to  this  decision  the  appellant 
excepted.  The  appellant  failed  and  refused  to  reply  to  the 
second  paragraph  of  said  answer ;  and  the  court  rendered 
judgment  thereon,  in  favor  of  said  appellees, .and  against 
said  appellant,  for  the  costs. 

Prom  this  judgment  the  State  has  appealed  to  this  court;, 
and  has  here  assigned  as  error  the  decision  of  the  circuit 
court  in  overruling  its  demurrer  to  the  second  paragraph 
of  the  appellees'  answer. 

The  appellees  alleged,  in  substance,  in  the  second  para- 
graph of  their  answer,  that  all  the  proceedings  upon  which 
the  recognizance  bond  sued  on  was  founded,  and  the  exe- 
cution and  approval  of  said  bond,  took  place  on  the  first 
day  of  the  week,  commonly  called  Sunday,  and  that  the: 
said  bond  was  therefore  void. 

It  is  evident  from  the  allegations  of  this  paragraph  ofc 
answer,  that  it  is  founded  upon  the  theory  that  the  pro- 
ceedings which  preceded  and  led  to  the  execution  and: 
approval  of  the  bond  in  suit,  and  the  execution  and  ap- 
proval of  such  bond,  were  each  and  all  "  acts  of  common 
labor,"  within  the  scope  and  meaning  of  that  expression^ 
as  the  same  is  used  in  "An  act  for  the  protection. of  thes» 
Vol.  LXIX.— 35 
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Sabbath,  and  providing  penalties  for  the  desecration  there- 
of;'* that  these  acts  of  common  labor  did  not  fall  within 
any  of  the  exceptions  contained  in  the  statute,  and  were 
therefore  prohibited  thereby ;  and  that  the  acts  in  question 
were  consequently  void.  2  R.  S.  1876,  p.  483.  We  are 
not  inclined  to  adopt  or  approve  of  this  theory.  It  may 
well  be  supposed  that  the  proceedings  upon  which  the 
bond  sued  on  was  founded,  mentioned  in  the  second  par- 
agraph of  the  appellees'  answer,  embraced  the  making  and 
filing  with  the  justice  of  the  peace  of  the  proper  affidavit, 
charging  the  defendant  Douglass  with  the  crime  of  grand 
larceny,  the  issue  of  a.  warrant  thereon  for  the  arrest  of 
the  defendant,  the  arrest,  examination  or  waiver  of  exami- 
nation of  the  defendant,  and  the  order  of  the  justice  re- 
quiring the  defendant  to  enter  into  a  recognizance  for  his 
appearance  at  the  next  ensuing  term  of  the  circuit  court, 
to  answer  the  crime  charged  and  abide  the  order  of  such 
court.  It  seems  to  us,  that,  under  some  circumstances, 
either  one  of  the  aforesaid  acts,  although  it  might  be  termed 
an  act  of  common  labor,  or  an  act  done  by  the  officer  while 
engaged  in  his  usual  avocation,  would  or  might  be  abso- 
lutely necessary  to  the  punishment  of  crime,  and  to  the 
protection  and  well-being  of  society.  The  commission  of 
crime  on  the  firet  day  of  the  week,  commonly  called  Sun- 
day, can  not  be  prevented  by  any  legislative  act ;  and,  as 
long  as  this  is  so,  it  will  not  do  to  say  that  the  necessary 
steps  may  not  be  taken  by  the  officers  of  the  law,  on  that 
day.  to  secure  the  arrest  of  those  charged  with  the  com- 
mission of  crime,  or  that  any  act  done  by  such  officers,  for 
such  purpose,  on  that  day,  shall  be  held  void,  merely  for 
the  reason  that  such  act  is,  or  may  regarded  as,  an  act  of 
common  labor. 

In  section  36  of  the  criminal  code  of  this  State,  it  is 
expressly  provided,  that  **  An  arrest  may  be  made  on  any 
day,  or  at  any  time  of  the  day  or  night."  2  R.  S.  1876, 
p.  379. 
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If  the  arrest  may  be  made  on  Sunday,  as  it  certainly 
may,  under  this  provision  of  the  statute,  and  if  the  arrest 
could  only  be  made  under  and  by  virtue  of  9^  warrant, 
then  it  would  seem  to  follow  that  whatever  was  requisite, 
in  order  to  secure  such  warrant  for  such  arrest,  might  also  be 
lawfully  done  on  that  day.  When  an  arrest  is  made  under 
a  warrant  issued  by  a  justice  of  the  peace,  section  2  of 
"  An  act  prescribing  the  powers  and  duties  of  justices  of 
the  peace  in  State  prosecutions,"  approved  May  29th, 
1852,  as  said  section  was  amended  by  an  act  approved 
December  2d,  1865,  required  that  the  prisoner  should  be 
taken  forthwith,  Sundays  not  excepted,  before  the  justice, 
"  for  trial  or  examination."    2  R.  S.   1876,  p.  668. 

Section  5  of  the  same  act  made  it  the  duty  of  the  justice, 
when  the  prisoner  was  thus  brought  before  him,  if  a  con- 
tmuance  were  not  granted,  "  forthwith  "  (Sundays  not  ex- 
cepted )  **  to  h^ar  the  cause,  and  either  acquit,  convict  and 
punish,  or  hold  to  bail  the  oft'ender,  if  the  offence  be 
bailable,  or  *  *  *  if  the  offence  be  not  bailable,  commit  him 
to  jail,  as  the  facts  and  the  law  may  justify."  2  R. 
S.  1876,  p.  670. 

Under  these  statutory  provisions,  we  are  of  the  opin- 
ion, that  all  the  proceedings  which  preceded  and  led  to 
the  execution  and  approval  of  the  bond  in  suit,  in  this 
case,  and  such  execution  and  approval  of  said  bond, 
although  each  and  all  of  the  acts  done  in  connection 
therewith  were  done  on  the  first  day  of  the  week,  com- 
monly called  Sunday,  were  authorized  by  law  and  were 
not'  void.  The  case  of  King  v.  Strain^  6  Blackf.  447,  al- 
though a  civil  suit,  is  much  in  point  on  the  question  we 
are  now  considering.  The  case  was  an  action  of  debt, 
against  a  sheriff*,  for  suffering  an  escape  from  an  arrest  on 
an  execution.  One  of  the  special  pleas  showed  that  the  ex- 
ecutioii  on  which  the  arrest  was  made  had  been  issued 
on  Sunday,  the  proper  affidavit  having  been  made  ;  that 
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the  arrest  had  been  made  on  the  same  dav;  and  that 
the  execution  debtor  had  also,  on  that  day,  procured  his 
discharge  from  the  custody  of  the  sheriff,  by  complying 
with  the  statute.  The  material  question  raised  by  this 
plea,  for  the  decision  of  this  court,  was  this :  "  Was  it  legal 
for  the  execution  debtor  to  procure  his  discharge,  on  Sun- 
day, from  an  arrest  which  had  taken  place  on  that  day 
under  an  execution  then  issued?"  This  question  was 
decided  in  the  ajfirmative ;  and,  in  delivering  the  opinion 
of  the  court,  Dewey,  J.,  said  : 

"  We  think  the  privilege  of  regaining  personal  liberty, 
on  the  terms  prescribed  by  the  statute,  (which  is  indeed 
a  right  secured  by  the  constitution.)  should  be  coequal 
with  the  power  of  imprisonment ;  and  as  this  power, 
under  certain  circumstances,  mav  be  exercised  on  the 
Sabbath,  so,  we  think,  may  the  constitutional  and  statu- 
tory remedy  be  applied  on  the  same  day." 

It  seems  to  us,  that  the  doctrine  of  the  case  cited  ia 
applicable  with  equal,  if  not  stronger,  force,  to  the  case  at 
bar.  The  defendant  Douglass  was  lawfully  arrested  on 
the  first  day  of  the  week ;  it  was  his  constitutional  and 
statutory  privilege  to  enter  into  a  recognizance  with  sure- 
ties, on  the  same  day,  and  thus  regain  at  once  his  per- 
sonal liberty;  and  the  execution  by  him  and  his  sureties, 
of  such  recognizance  for  such  purpose,  and  the  approval 
of  such  recognizance  by  the  proper  officer,  on  the  same 
day,  were  legal,  valid  and  binding  acts,  under  the  circum- 
stances of  this  case.  It  follows,  therefore,  that  the  facts 
alleged  in  the  second  paragraph  of  the  appellees'  answer 
were  not  sufficient  to  constitute  a  defence  to  this  suit,  and 
that  the  State's  demurrer  to  said  paragraph  ought  to  have 
been  sustained. 

The  judgment  is  reversed,  at  the  appellees'  costs,  and 
the  cause  is  remanded,  with  instructions  to  sustain  the 
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demurrer  to  the  second  paragraph  of  the  answer,  and 
for  further  proceedings  in  accordance  with  this  opinion. 

Opinion  filed  at  November  term,  1879. 

Petition  for  a  rehearing  overruled  at  May  term,  1880. 


Higham  wt  al.  v.  Warner  et  al« 

HiGHWAYB. — Proceeding  to  Describe  and  Enter  of  Record. — Petition. — Board 
of  CknnmiMionera. — Proceedings  by  the  board  of  commissioners  of  a  county 
to  ascertain,  describe  and  enter  of  record  a  public  highway,  alleged  to 
have  been  used  for  twenty  years  but  not  recorded,  (1  R.  S.  1876,  p.  684, 
sec.  45,)  need  not  be  commenced  by  petition,  as  the  board  may  proceed 
upon  its  own  motion;  but,  if  moved  for  by  any  person  other  than  the 
board  of  commissioner?,  a  petition  is  proper,  but  unnecessary. 

Save. — Sufficiency  of  Evidence. — Where  the  evidence  on  the  trial  of  such 
cause  shows  that  the  road  has  been  used  for  more  than  twenty  years,  and 
regularly  worked  as  a  public  highway,  and  the  survey  shows  the  termini 
exactly,  and  the  line  of  the  road  between  them,  by  distances  and  direc- 
tions from  point  to  point,  so  that  any  practical  surveyor  may  easily  ascer- 
tain and  describe  the  road  as  surveyed,  it  is  sufficient  to  sustain  a  verdict 
in  favor  of  the  plaintiff. 

Same. — Juriadietion,'— The  board  of  commissioners  and,  on  appeal,  the  cir- 
cuit court,  have  jurisdiction  of  such  proceedings. 

8jLUE.--Interrogatorie8  to  Jw^. — Special  Finding. — In  such  a  proceeding 
interrogatories  to  the  jury,  as  a  basis  for  a  special  finding,  which  are 
directl}*  important  to  the  case,  are  proper. 

Same. — Inatntciion, — Assignment  of  Error. — New  Trial. — Error  in  giving 
instructions,  and  in  refusing  to  propound  interrogatories,  are  causes  for  a 
new  trial,  but  can  not  be  assigned  as  error. 

From  the  Ohio  Circuit  (;!ourt. 

J,  A.   Works^  J.   D.    Works^  J.  D,  Haynes  and  J.  K. 
Th^ompson^  for  appellants. 

BiDDLE,  J. — Proceedings  by  the  Board  of  CommissionerB 
of  Switzerland  county,  to  ascertain,  describe,  and  enter  of 
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record  a  public  highway,  which,  as  it  was  alleged,  had 
been  used  for  twenty  years,  but  not  recorded.  The  pro- 
ceedings were  commenced  by  a  petition  signed  by  twenty 
citizens,  praying  that  the  road  might  be  ascertained,  de- 
scribed and  entered  of  record.  Notice  ^va8  regularly  given 
of  the  application.  Kemonstrators  appeared  to  the  peti- 
tion and  opposed  the  proceedings,  but  the  board  found 
that  there  was  such  a  road,  which  had  been  used  for 
twenty  years,  and  appointed  the  county  surveyor  to  ascer- 
tain and  describe  it.  The  surveyor  reported  to  the  board 
a  regular  survey  of  the  road,  in  distance,  direction  and 
termini,  with  a  plat  of  the  survey.  Upon  the  hearing  of 
the  report,  the  board  adopted  and  approved  it,  and  ordered 
the  higliway  to  be  entered  of  record,  to  the  width  of  thirty 
feet.  The  remonstrators  appealed  to  the  Switzerland  Cir- 
cuit Court,  and  the  case  was  sent  thence,  by  a  change  of 
venue,  to  the  Ohio  Circuit  Court,  wherein  various  motions  to 
dismiss  the  proceedings  and  the  appeal,  for  defects  in  the 
petition,  were  made  and  overruled.  A  trial  by  jury  was 
had,  reuniting  in  a  general  verdict  for  the  plaintifis,  and  a 
special  finding  that  there  was  such  a  road  as  that  described 
in  the  petition,  and  that  it  had  been  used  for  twenty  years 
prior  to  the  filing  of  the  petition  ;  that  it  was  thirty  feet 
wide,  particularly  describing  it  according  to  the  loca- 
tion and  survey  made  by  the  county  surveyor  and  re- 
turned to  the  board  of  commissioners. 

Motion  for  new  trial  overruled;  motion  in  arrest  of 
judgment  overruled;  juds^ment,  ordering  the  road  to  be 
entered  of  record  as  a  public  highway,  as  ascertained  and 
described  by  the  verdict,  thirty  feet  wide;  appeal. 

In  this  court  we  find  eleven  assignments  of  error.  They 
are  too  long  to  state,  iior  is  it  necessary  to  state  them.  The 
first  two  go  to  the  sufliciency  of  the  petition ;  the  next 
three  go  to  the  jurisdiction  of  the  Board  of  Commissioners 
of  Switzerland  county,  to  the  jurisdiction  of  the  Switzer- 
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land  Circuit  Court,  and  to  the  jurisdiction  of  the  Ohio 
Circuit  Court.  We  may  dispose  of  these  at  once  by  say- 
ing that  it  is  not  necessary  to  file  any  petition  in  such  case, 
and  that  the  jurisdiction  of  the  board  of  commissioners, 
and  the  right  to  appeal  to  the  circuit  court,  and  the  juris- 
diction of  the  circuit  court  on  appeal,  have  been  fre- 
quently recognized  in  such  cases  by  this  court.  Stephenson 
V.  Farmer,  49  Ind.  234 ;  The  State  v.  Schultz,  57  Ind.  19 ; 
Vandever  v.  GarshioUer,  63  Ind.  185. 

It  is  not  error  to  commence  such  proceedings  by  peti- 
tion, and  doubtless  proper,  when  moved  by  any  person 
other  than  the  board  of  commissioners;  but  the  board 
may  proceed  upon  their  own  motion,  if  they  think  it 
proper  to  do  so.  But  a  written  petition  is  not  necessary 
in  either  case. 

The  sixth  assignment  of  error  presents  the  question  of 
overruling  the  motion  in  arrest  of  judgment.  We  can  see 
no  ground  to  support  the  motion,  and  none  has  been  shown 
to  us. 

The  seventh  assignment  objects  to  the  interrogatories 
propounded  to  the  jury,  upon  which  they  based  their  spe- 
cial finding.  To  thesewe  can  find  no  objection.  They 
present  important  questions:  1.  Was  there  such  a  road? 
2.  Had  it  been  used  twenty  years?  3.  What  was  its  de- 
scription? Each  of  which  is  directly  important  to  the 
case. 

The  eighth  and  ninth  assignments  go  to  the  instructions. 
These  are  causes  for  a  new  trial,  and  not  grounds  for  as- 
signments of  error. 

The  eleventh  assio^nmcnt  of  error  is  that  the  cou^'t  re- 
fused  to  propound  a  certain  interrogatory  to  the  jury,  as  to 
the  width  of  the  road,  as  the  basis  of  a  special  finding. 
This  is  a  cause  for  a  new  trial,  and  not  for  an  assignment 
of  error. 

There  remains  yet  the  tenth  assignment  of  error,  which 
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18  overruling  the  motion  for  a  new  trial,  and  is  properly 
assigned.  Under  this  assignment  the  appellants  discuss 
the  instructions,  given  and  refused,  and  the  sufficiency  of 
the  evidence  to  sustain  the  general  verdict  and  special  find- 


ing. 


The  instructions  are  too  numerous  and  too  long  to  set 
out.  If  we  are  right  in  this  opinion,  those  given  by  the 
court  are  right,  except  that  some  of  them  are  quite  too 
favorable  to  the  appellants.  Those  asked  by  the  appel- 
lants, and  refused  by  the  court,  were  to  the  eifect  that,  if 
the  petition  was  insufficient,  the  proceedings  could  not 
be  maintained ;  they  were  therefore  properly  refused.  The 
appellants  seem  to  think  that  the  proceedings  should  be 
the  same  as  those  instituted  to  survey,  locate  and  establish 
a  public  highway  originally.  This  is  not  necessary,  except 
as  to  the  exactness  of  the  road  in  its  survey. 

The  evidence  is  clearly  sufficient.  It  shows  that  the  "  Do- 
nation lioad,"  as  it  was  called,  had  been  used  more  than 
twenty  years,  and  regularly  worked  from  time  to  time  as  a 
public  highwa3\  The  survey  shows  the  termini  exactly, 
and  the  line  of  the  road  between  them,  by  distances  and 
directions  from  point  to  point.  Any  practical  surveyor 
could  easily  ascertain  and  describe  the  road  as  it  is  sur- 
veyed. It  should  be  kept  in  mind,  that  the  proceedings 
were  not  instituted  to  surv'ey,  locate  and  establish  a  high- 
way originally,  but  to  cause  a  road  which  had  been  used 
for  twenty  pears,  but  not  recorded,  "to  be  ascertained,  de- 
scribed and  entered  of  record."  Sec.  45,  1  R.  S.  1876,  p. 
584.  This,  as  it  appears  to  us,  has  been  regularly  done 
according  to  law.     There  is  no  error  in  the  record. 

The  judgment  is  affirmed,  at  the  costs  of  the  appellants. 

Opinion  flled,  and  petition  for  a  rehearing  overruled,  at  November  term, 
1879. 
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SuPREMS  Court. — Exception  to  Judgynent. — PrcLciice. — An  entry,  by 
the  clerk  of  a  circuit  courti  following  a  judgment,  in  the  words,  "  To 
which  judgment  the  plaintiff  objects  and  excepts,"  is  not  suiBcient  to 
present  any  question  for  the  determination  of  the  Supreme  Court. 

Samk. — Ecitlence, — BiWof  Exceptions. — Where,  on  appeal  to  the  Supreme 
Court,  it  is  apparent  on  the  face  of  the  bill  of  exceptions,  that  it  does  not 
contain  all  the  evidence  given  on  the  trial  of  tbe  cause,  that  court  can  not 
review  alleged  errors  relating  to  the  weight,  sufficiency  or  admissibility  of 
evidence. 

Instructions. — Promissory  Note. — Mortgage  hy  Husband,  to  defeat  ColleC' 
tton  of  Alimony  Judgment. — Fraud. —  Want  of  Consideration. — Divorce. — 
In  an  action  by  the  mo'tgagee,  against  the  mortgagor  and  his  divorced 
wife,  to  foreclose  a  mortgage  on  land,  executed  by  the  mortgagor  alone, 
prior  to  the  rendition  of  the  decree  for  divorce  and  of  a  judgment  for 
alimony,  she  answered  that  the  mortgage  was  given  without  consideration, 
in  contemplation  of  her  securing  such  judgment  for  alimony,  and  solely 
to  defeat  her  in  collecting  the  same.  See  opinion,  for  instructions  as  to 
alleged  fraud  and  want  of  consideration. 

From  the  Decatur  Circuit  Court. 

J.  S.  Scobey  and  W.  B.  Wilson^  for  appellant. 
J.  D.  Miller^  F.  E.  Gavin^  J.  L.  Bracken  and  0.  B.  Sco- 
bej/y  for  appellees. 

Scott,  J. — Dugan  brought  suit  on  a  note  and  mortgage 
executed  by  Francis  M.  Trisler.  The  note  was  dated 
March   4th,  1876,   and   the   mortgage   March  24th,  1876. 

The  complaint  avers,  that  Margaret  Trisler,  at  the  Febru- 
ary term,  1877,  of  the  Decatur  Circuit  Court,  obtained  a 
judgment  against  Francis  M.  Trisler,  for  the  sum  of  one 
thousand  four  hundred  and  fifty  dollars ;  •  that  her  said 
judgment  was  a  junior  lien  upon  the  real  estate  mentioned 
in  the  mortgage.  Prayer  for  judgment  and  foreclosure,  and 
for  general  relief 

Francis  M.  Trisler  made  default,  and  Margaret  Trisler 
answered  in  four  paragraphs  : 

1.  No  consideration ; 

2.  Payment ; 


I 
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3.  No  consideration  as  to  the  sum  of  five  hundred 
dollars ;  and, 

4.  Tbat  the  mortgage  was  made  by  Francis  M.  Trisler, 
in  anticipation  of  a  divorce  suit  with  which  she,  the  said 
Margaret,  was  threatening  the  said  Francis  M.  Trisler; 
that  the  mortgage  was  executed  without  any  consid- 
eration but  for  the  purpose  of  preventing  her  from  obtain- 
ing any  thing  on  any  judgment  which  she  mi^^ht  recov- 
er against  him,  the  said  Francis,  in  the  divorce  proceeding. 

Reply,  general  denial. 

Trial  by  jury ;  verdict  for  the  plaintiff,  as  against  Fran- 
cis M.  Trisler,  and  verdict  for  Margaret  Trisler.  A  mo- 
tion for  a  new  trial  was  made  by  Dugan,  and  written  causes 
filed,  which  motion  was  overruled,  and  exception  reserved. 
The  court  rendered  judgment  on  the  verdict,  against 
Francis  M.  Trisler  and  in  favor  of  Dugan,  for  the  sura  of 
one  thousand  seven  hundred  and  eighty-one  dollars  and 
twenty-five  cents,  and  then  follows  this  entry :  "  And  it 
is  further  considered  and  adjudged  by  the  court,  that 
the  mortgage  in  suit  is  fraudulent  and  void  as  against 
the  defendant  Margaret  Trisler,  and  that  she  recover  of 
and  from  the  plain tift'  her  costs  and  charges  herein  ex- 
pended." Then  follows  this  entry  by  the  clerk :  *'  To 
which  judgment  the  plaintiff  objects  and  excepts,  and 
prays  an  appeal  to  the  Supreme  Court  of  the  State  of 
Indiana,  which  is  granted." 

The  errors  assigned  in  this  court  are  : 

1.  The  circuit  court  erred  in  overruling  the  appellant's 
motion  for  a  new  trial ;   and, 

2.  The  circuit  court  erred  in  refusing  to  adjudge  and  de- 
cree a  foreclosure  of  said  mortgage  in  favor  of  said  plaintiff*. 

No  motion  was  made  in  the  court  below,  to  correct  the 
judgment.  The  entry,  "To  which  judgment  the  plain- 
tiff objects  and  excepts,"  is  not  sufficient  to  present  any 
question  for  the  determination  of  this  court. 
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The  appellant,  in  his  motion  for  a  new  trial,  assigns  the 
following  causes  : 

1.  The  verdict  of  the  jury  is  not  sustained  by  the  evi- 
dence ; 

2.  The  verdict  of  the  jury  is  contrary  to  the  evidence ; 

3.  The  jury  disregarded  the  instructions  of  the  court, 
and  the  clear  preponderance  of  the  evidence ; 

4.  The  court  erred  in  refusing  to  withdraw  from  the 
jury  certain  evidence  given  on  the  trial,  which  was  ob- 
jected to  at  the  time,  etc. ; 

5.  The  court  erred  in  each  of  the  instructions  given 
to  the  jury,  as  appears  on  paper  marked  "  Instructions ;"  and, 

6.  The  court  erred  in  refusing  to  give  each  of  the  fol- 
lowing charges  asked  to  be  given  by  the  plaintift': 

"  1st.  Evidence  has  been  offered  to  you,  tending  to  show 
bad  faith  in  the  execution  of  the  note  and  mortgage  made 
by  the  defendant  Francis  M.  Trisler  to  John  Harlan.  On 
more  mature  reflection,  the  court  withdraws  from  your 
consideration  all  evidence  on  the  subject  referred  to. 

"  2d.  Evidence  has  been  offered  to  you,  tending  to  show 
bad  faith  on  the  part  of  Francis  M.  Trisler  in  executing 
the  note  of  John  Harlan  and  the  mortgage  securing  the 
same.  All  such  evidence  can  only  avail  the  defendant 
after  she  has  shown  that  the  plaintiff  had  knowledge  of 
such  bad  faith  and  paTticipated  therein,  and  not  then,  if 
you  believe  from  the  evidence  that  the  note  and  mortgage 
of  plaintiff  were  executed  in  good  faith." 

7.  The  court  erred  in  the  admission  of  certain  testi- 
mony of  Margaret  Trisler,  on  the  trial  of  the  cause. 

In"  the  bill  of  exceptions  purporting  to  contain  the 
evidence,  at  the  conclusion  of  the  testimony  of  Thomas 
Mozingo,  the  following  appears  :  "  Ex.  A  introduced  ;  " 
which  we  understand  to  mean  "  Exhibit  "A."  Also,  at  the 
conclusion  of  the  testimony  of  Henry  Carter,  the  follow- 
ing :  "  Ex.  B  introduced ; "  which  we  understand  to  mean 
*'  Exhibit  B."     These  exhibits  are  nowhere  to  be  found  in 
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the  record.  What  they  contained,  we  are  unable  to  say. 
It  18  certain,  however,  that  all  the  evidence  isnot  in  the  bill 
of  exceiitions.  RaiUback  v.  Greve^  58  Ind.  72.  This  being 
the  state  of  the  record,  we  are  unable,  under  the  rules  of 
this  court,  to  review  the  alleged  errors  numbered  1,  2 
and  7  in  appellant's  motion  for  a  new  trial.  Brownlee 
V.  Bare,  64  Ind.  311. 

The  court,  in  its  instructions  to  the  jury,  did  withdraw 
the  evidence  complained  of  in  the  4th  cause  for  a 
new  trial ;  and  the  error,  if  any,  was  thereby  cured. 

The  court  instructed  the  jury  as  follows  : 

^*  1.  This  suit  is  brought  by  the  plaintifl*,  against  the 
defendant  Francis  M.  Trisler,  to  recover  a  judgment  on  a 
note  and  also  to  foreclose  a  mortgage  made  to  secure  the 
same,  on  the  real  estate  described  in  the  complaint.  He 
makes  no  defence;  so  that  your  verdict  must  be  against 
him  for  the  full  amount  of  the  note,  except  as  to  the  sum 
of  three  hundred  dollars  which  the  parties  agree  should  be 
placed  as  a  credit  on  the  note  at  the  date  of  its  execution,  that 
much  of  itbeingsimply  to  indemnify  the  plaintiff  against  loss 
bv  reason  of  his  beina:  defendant's  snretvfor  that  amount 
on  a  note  to  Mr.  Ewing,  which'note  the  defendant  Francis 
M.  subsequently  paid. 

"2.  Mrs.  Trisler,  having  a  judgment  which  is  alien 
on  the  property  described  in  the  mortgage,  is  also  made  a 
party  defendant, 

"She  answers, 

"  1.  That  the  note  sued  on  was  executed  without  con* 
sideration  ; 

"  2.  Payment,  and  also  that  the  mortgage  was  given 
lor  the  purpose  of  defrauding  her  in  the  collection  of  her 
judgment. 

"As  the  issues  fftand,  I  have  concluded  to  withdraw  from 
you  all  the  evidence  relating  to  the  IJarlan  and  other 
mortgages;    you   will,  therefore,   entirely   disregard  this 
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evidence  in  making  up  your  verdict.  The  only  qaestion 
for  you  to  consider  then  is,  was  the  note  given  tor  a  con- 
sideration ?  The  burden  of  proof  is  on  the  defendant 
Mre.  Trisler,  to  make  out  this  defence.  I  have  said  your 
finding  must  be  against  Francis  M.  Trisler,  and,  -prima  fade^ 
it  should  be  against  Mrs.  Trisler  also.  The  note  imports 
a  consideration.  Dugan  and  Trisler  both  swear  it  was 
given  for  borrowed  money.  This  is  the  question  of  fact 
for  3'ou  to  determine.  Mrs.  Trisler  has  been  allowed  to 
introduce  circumstances  tending  to  support  her  defence. 
She  has  been  allowed  to  introduce  evidence  tending  to 
show  the  financial  character  of  Dugan  and  Trisler,  for  the 
purpose  of  proving,  on  the  one  hand,  that  Trisler  "  did 
not "  need  to  borrow  the  money,  and,  on  the  other,  that 
Dugan  had  no  money  to  lend.  Before  anything  can  be 
inferred  from  circumstances,  the  circumstances  themselves 
must  be  fully  proven  as  facts  are  required  to  be  proven 
where  the  case  rests  on  direct  facts  and  not  on 
circumstances.  When  proven,  it  is  your  duty  to  draw 
from  them  the  natural  and  not  strained  inferences. 
The  character  of  the  parties  has  nothing  to  do  with  her 
rights.  If  you  find  that  the  note  was  given  for  borrowed 
money,  then  your  finding  should  be  for  the  plaintiiF,  against 
both  of  the  defendants.  But  if  it  was  not,  and  was  a  mere 
sham  and  pretext  to  cover  up  this  property,  then  the 
mortgage  stands  in  the  way  of  Mre.  Trisler's  collecting 
her  judgment,  and  she  is  entitled  to  have  it  removed. 

"  3.  Yon  are  the  judges  of  what  facts  have  been  proven, 
and  of  the  credibility  of  the  witnesses.  You  may  consider 
their  relations  to  each  other,  and  their  characters  and 
standing  as  shown  by  the  evidence  introduced  before  you, 
in  determining  what  weight  you  will  give  to  their  state- 
ments. If,  from  the  whole  evidence,  then,  you  shall  find 
that  the  note  was  given  for  borrowed  money,  your  finding 
should  be  for  the  plaintiff;  but,  if  it  was  given  without  any 
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coneideratioii,  then  it  should  be  in  favor  of  the  defendant 
Margaret  Trisler,  but  against  the  defendant  Francis  M. 
Trifiler  for  the  full  amount,  deducting,  as  I  have  said,  the 
three  hundred  dollars  paid  to  Mr.  Ewing/' 

We  are  unable  to  see  any  objection  to  these  instruetious, 
and  none  has  been  pointed  out;  indeed,  it  seems  to  us  that 
the  instructions  placed  the  issuebeforethe  jury  quite  favor- 
able to  the  appellant,  and  fully  covers  the  points  made  in 
the  instructions  asked  by  him. 

As  to  the  7th  cause  for  a  new  trial :  There  was  a  great 
deal  of  testimony  allowed  to  go  to  the  jury,  over  the 
objection  of  the  appellant;  but,  as  the  whole  evidence  is  not 
before  us,  we  are  unable  to  say  that  it  was  improper,  or 
that  the  rights  of  appellant  were  in  any  way  prejudiced 
thereby.  The  main  issue  in  the  case,  that  the  note  was 
without  any  consideration,  seems  to  have  been  fgiirly 
passed  on  by  the  jury,  and  by  the  court  in  its  ruling  on  the 
motion  for  a  new  trial ;  and  we  are  unable  to  see  any  error 
in  the  record. 

The  judgment  is  affirmed,  at  the  costs  of  the  appellant. 

Opinion  filed  at  November  term,  1879. 
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114l__184  'Wilh.— Life- Estate.— Devise  During  Life  or  Widowhood ,—  Condition  in 
lUsirmni  of  Montage, —  Words  of  Limitation,  Conditional  Limitation  and 
(  Condition.— Heir.— Rtde  in  Shelley's  Case.— The  last  will  of  a  decieased  bus- 
band  provided  as  follows,  viz. :  "  I  give  and  bequeath  to  my  wife.  M.  S ,  all 
my  real  and  personal  property,  moneyfl  and  effects,  *  *  •  to  be  bers 
during  her  natural  life  or  widAwho'^h  after  her  death  or  marriaffe^  tiiid 
after  my  youngest  child  then  living  shall  arrive  at  the  age  of  twenty-one 
years,  to  be  divided  between  my  children,  M.  F.,  J.  N.,V.  L.,  M.E.  and  C.  D., 
to  have  and  share  alike,''  etc.    The  widow  having  remarried,  one  of  said 
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children  brought  suit  against  her  husband,  who  was  in  possession,  for 
rents  and  profits,  alleging  the  foregoing  facts  in  the  complaint. 

Held,  on  demurrer,  that  the  children  took  as  heirs,  by  descent,  and  not  as 
devices,  by  purchase,  the  devise  to  them  being  void;  and  that,  therefore, 
the  plaintiff  sues  simply  as  an  heir. 

Held,  also,  that  the  rule  in  Shelley's  case  does  not  apply  in  this. 

Held^  also,  that  the  words  "or  widowhood"  are  words,  not  of  limitation 
or  conditional  limitation,  but  of  "condition  in  restraint  of  marriage," 
within  the  meaning  of  section  2,  2  R.  S.  1876,  p.  671:  .that  such  condition 
is  void;  that  M.  S.  takes  a  life-estate;  and  that,  therefore,  the  complaint  is 
insufficient. 

From  the  Fountain  Circuit  Court. 

H.  H.  Dochterman  and  M,  Milford^  for  appellants. 
W,  A,  Tipton  and  S.  F.  Wood^  for  appellee. 

WoRDEX,  J. — Carrie  F.  Steely  brought  this  action  below, 
against  Henry  F.  Knapper,  and,  failing  to  recover,  ap- 
pealed to  this  court.  Since  the  appeal  Thomas  L.  Stilwell 
lias  intermarried  with  the  original  appellant,  and  has  joined 
in  the  appeal.     Code,  sec.  554. 

The  complaint  consisted  of  two  paragraphs,  but  the 
second  was  withdrawn,  and  a  demurrer  for  want  of  suffi- 
cient facts,  to  the  first,  was  sustained.  The  plaintiff  de- 
clining to  answer,  final  judgment  was  rendered  for  the 
•defendant. 

The  first  paragraph  of  the  complaint  alleged  that  the 
plaintift*,  Carrie  D.  Steely,  was  an  infant  of  the  age  of  nine- 
teen yeai-s,  who  prosecuted  her  suit  by  her  next  friend, 
Thomas  L.  Stilwell ;  that  on  the  19th  day  of  November, 
1864,  John  Steely,  the  father  of  the  plaintiff*,  died  testate 
in  Fountain  county,  Indiana,  leaving  surviving  him  his 
wife,  Mary  Steely,  and  his  children  by  her,  viz.,  Mortimer 
F.  Steely,  John  N.  Steely,  Viola  L.  Steely,  Margaret  E. 
Steely,  and  the  plaintiff',  Carrie  D.  Steely,  as  his  only  heirs ; 
that  John  D.  Steely  died  seized  in  fee  of  certain  lands  in 
Fountain  county,  Indiana,  which  are  described,  containing 
479y'^5^5  acres ;  that  he  also  died  seized  of  other  real  prop- 
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erty  in  that  county,  and  personal  property  of  the  value  of 
ten  thousand  dollars ;  that  John  Steely  made  and  pub- 
lished his  last  will,  a  copy  of  which  is  set  out  in  full  in  the 
paragraph.  The  following  are  the  portions  of  the  will 
on  which  the  question  here  involved  depends : 

"  I  give  and  bequeath  to  my  wife,  Mary  Steely,  all  my 
real  and  personal  property,  monej's  and  effects,  that  I  may 
possess  at  the  time  of  my  decease,  except  so  much  as  shall 
be  necessary  to  defray  my  funeral  expenses  and  pay  my 
just  debts,  to  be  hers  during  her  natural  life  or  widow- 
hood ;  after  her  death  or  marriage,  and  after  my  youngest 
child  that  may  then  be  living  shall  arrive  at  the  age  of 
twenty-one  years,  to  be  equally  divided  between  my  chil- 
dren Mortimer  F.,  John  N.,  Viola  L.,  Margaret  E.  and  Car- 
rie D.  Steely,  to  have  and  share  alike.  Nothing  above  said 
is  intended  to  take  from  my  said  wife,  Mary  Steely,  the 
right  to  hold  in  her  own  name  all  right,  title,  interest  and 
appurtenances  to  the  following  real  estate  which  descended 
to  her  from  her  parents,  to  wit:"  (Here  certain  lands  are 
described  other  than  those  described  in  the  complaint  as 
lands  of  which  the  testator  died  seized.)  "She. is  not',  in 
case  she  sells  said  described  lands,  to  use  the  proceeds  in 
any  other  way  than  to  invest  it  in  other  real  estate  for  the 
benefit  and  use  of  the  above  named  five  children,  to  be 
theirs  after  death." 

Marj'  Steel3'  was  by  this  will  nominated  as  executrix. 

The  paragraph  proceeds  to  allege  that  the  will  was  duly 
admitted  to  probate  ;  that  Mary  Steely  qualified  and  gave 
bond  as  such  executrix,  and  settled  up  the  estate ;  that  she, 
as  such  widow  of  John  Steely,  accepted  the  provisions 
made  for  her  by  the  terms  of  said  will  of  John  Steely, 
instead  of  her  rights  in  the  real  and  personal  property  of 
said  John  Steely  under  the  law,  including  her  absolute 
claim,  and  accepted  the  benefit  made  by  said  will,  and  has 
enjoyed  the  same  as  fully  as  she  could ;  that  on  the  20th 
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day  of  September,  1866,  said  Mary  Steely  was  married  to 
the  said  defendant  Henry  P.  Knapper. 

The  paragraph  further  alleges  that  the  plaintiff,  by 
virtue  of  the  will,  and  the  acceptance  of  its  provisions  by 
Mary  Steely,  and  the  intermarriage  of  the  latter  with  the 
defendant,  Henry  F.  Knapper,  "  became  the  owner  in  fee 
of  the  undivided  one-fifth  of  the  land  herein  first  de- 
scribed, of  which  said  John  Steely  died  seized,  and  was, 
at  the  date  of  said  marriage  and  ever  afterward,  entitled 
to  the  possession  of  such  undivided  one-fifth  of  said  lands 
and  the  rents  and  profits  of  the  same  from  such  marriage 
until  this  date." 

The  paragraph  proceeds  further  to  allege  that  the  lands 
have  never  been  parted  between  the  devisees ;  that  on 
the  20th  day  of  September,  1866,  the  defendant,  Knapper, 
fook  possession  of  the  lands,  and  has  ever  since  had  and 
enjoyed  the  rents  and  profits  thereof,  and  seeks  to  recover 
the  plaintift''s  share  of  the  rents  and  profits. 

The  paragraph  sets  out  the  matters  much  more  in 
detail,  but  the  above  statement  will  be  sufficient  to  develop 
the  point  upon  which  the  case  must  be  decided. 

If  the  will  of  the  testator,  in  legal  effect,  gave  to  Mary 
Steely  a  life-estate  in  the  property  devised  absolutelj^  and 
not  dependent  upon  her  remaining  a  widow,  then  it 
follows  that  neither  the  plaintiff,  nor  any  of  the  other 
children  of  the  testator,  will  have  any  right  to  the  lands, 
or  the  rents  and  profits  thereof,  until  the  termination  of 
the  life-estate ;  and  the  demurrer  to  the  paragraph  of 
complaint  was  correctly  sustained.  We  proceed,  there- 
fore, to  enquire  what  estate  Mary  Steely  took  under  the- 
will? 

It  is  due  to  counsel  to  remark  that  we  have  been  favored^ 
with  able  and  exhaustive  briefs,  that  have   facilitated  our 
researches  and  saved  us  much  labor  in  the  examination  of 
the  question  involved. 

Vol.  LXIX.— 36 
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The  question  involves  the  legal  effect  of  the  words  in 
the  will,  "  to  be  hers  during  her  natural  life  or  widow- 
hood," taken  in  connection  with  the  other  portions  of  the 
will.  If  the  words  quoted,  construed  with  the  residue  of 
the  will,  import  that  Mary  Steely  is  to  have  a  life-estate 
in  the  property  devised,  on  condition  that  she  remain  a 
widow  during  that  time,  the  life-estate  will  be  absolute, 
and  the  condition  will  fall,  inasmuch  as  we  have  a  statute 
which  provides  that  "A  devise  or  bequest  to  a  wife  with  a 
condition  in  restraint  of  marriage  shall  stand,  but  the 
condition  shall  be  void."     2  R.  8.  1876,  p.  571. 

The  following  summary  of  the  law,  on  the  subject  of 
conditions  in  wills  in  restraint  of  marriage,  is  found  in  1 
Story  Eq.,  11th  ed^  sec.  280. 

"  The  general  result  of  the  modern  English  doctrine  on 
this  subject  (for  it  will  not  be  found  easy  to  reconcile  all 
the  cases)  may  be  stated  in  the  following  summary 
manner.  Conditions  annexed  to  gifts,  legacies,  and  devises, 
in  restraint  of  marriage,  are  not  void,  if  they  are  reason- 
able in  themselves,  and  do  not  directly  or  virtually  operate 
as  an  undue  restraint  upon  the  freedom  of  marriage.  If 
the  condition  is  in  restraint  of  marriage  generally,  then, 
indeed,  as  a  condition  against  public  policy,  and  the  due 
economy  and  morality  of  domestic  life,  it  will  be  held 
utterly  void.  And  so,  if  the  condition  is  not  in  restraint 
of  marriage  generally,  but  still  the  prohibition  is  of  so 
rigid  a  nature,  or  so  tied  up  to  peculiar  circumstances, 
that  the  party,  upon  whom  it  is  to  operate,  is  unreasonably 
restrained  in  the  choice  of  marriage,  it  will  fall  under  the 
like  consideration.  Thus,  where  a  legacy  was  given  to  a 
daughter,  on  condition  that  she  should  not  marry  without 
consent,  or  should  not  marry  a  man  who  was  not  seized 
of  an  estate  in  fee-simple  of  a  clear  yearly  value  of  £500, 
it  was  held  to  be  a  void  condition,  as  leading  to  a  probable 
prohibition  of  marriage.     [And  in  a  later  case  it  was  held 
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that  a  general  condition  in  restraint  of  marriage  is  good 
as  to  the  testator's  widow,  but  not  good  in  respect  to  any 
other  person.]" 

The  *'  later  case,''  above  alluded  to,  is  probably  that  of 
Lloyd  V.  Lloyd,  2  Sim.  N.  S.  255,  w^here  it  was  held  by  the 
Vice- Chancellor,  that,  "according  to  the  authorities, 
such  a  condition  is  not  void  as  to  the  wife,  the  law  i^ec- 
ognizing  in  a  husband  such  an  interest  in  his  wife's  wid- 
owhood as  to  make  it  lawful  for  him  to  restrain  her  from 
making  a  second  marriage,  by  imposing  a  condition  that 
on  such  marriage  any  provision  he  may  have  made  for 
her  shall  cease.  And  with  regard  either  to  his  wife  or  to  any 
other  woman,  a  testator  may  make  a  gift  so  long  as  she 
shall  remain  single  ;  but  if  he  first  gives  a  life-estate  to  a 
single  woman,  a  stranger  to  him,  and  then  annexes  a  con- 
dition that  in  case  she  marries  at  all,  it  shall  go  over,  that 
being  in  general  restraint  of  marriage,  is  not  a  good 
condition."     See  Morley  v.  Bennoldson,  2  Hare,  571. 

We  deem  it  unnecessary  to  determine  whether  our  stat- 
ute has  done  any  thing  more  than  to  place  the  widow  of 
the  testator  upon  a  common  level  with  other  persons,  in 
respect  to  restraints  upon  marriage ;  in  other  words, 
whether  such  reasonable  restraints  as  would  be  upheld  in' 
regard  to  other  persons  may  not  be  upheld  in  regard  to 
such  widows,  under  the  statute  above  quoted.  The 
statute  may  be  construed  to  prohibit  all  restraints  what- 
ever upon  marriage,  or  only  such  general  restraint  as 
could  not  be  imposed  upon  others. 

K  the  will  in  this  case  shall  be  regarded  as  containing 
a  condition  in  restraint  of  marriage  at  all,  the  condition 
is  general,  interdicting  marriage  altogether,  and  must 
fall.  It  is  apparent  that  the  case  turns  upon  the  question 
whether  the  words  "  or  widowhood,"  as  used  in  the  will, 
in  the  sentence  '^  to  be  hers  during  her  natural   life  or 
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widowhood,"  taken  in  connection  with  the  other  parts  of 
the  will,  are  to  be  regarded  as  importing  a  condition,  or 
only  a  limitation.  If  they  are  words  of  condition,  the 
condition  is  void.  If  they  are  words  of  limitation  only, 
the  estate  of  Mary  Steely  terminated  at  her  marriage. 

In  the  solution  of  the  question  involved,  sight  must 
not  be  lost  of  the  devise  over  to  the  children  of  the  testa- 
tor after  the  death  or  marriage  of  his  widow  ;  for  there 
may  be  cases,  where  there  is  a  devise  over,  in  which  words 
that  would  otherwise  be  regarded  as  words  of  condition, 
will  be  regarded  as  words  of  conditional  limitation. 

Thus  it  is  said:  "If  the  condition  subsequent  be  fol- 
lowed by  a  limitation  over  to  a  third  person,  in  case  the 
condition  be  not  fulfilled,  or  there  be  a  breach  of  it,  that 
is  termed  a  conditional  limitation."     4  Kent  Com.  126. 

Blackstone  says  :  "  Yet,  though  strict  words  of  condition 
be  used  in  the  creation  of  the  estate  if  on  breach  of  the 
condition  the  estate  be  limited  over  to  a  third  person,  and 
does  not  immediately  revert  to  the  grantor  or  his  repre- 
sentative (as  if  an  estate  be  granted  by  A  to  B,  on  con- 
dition that  within  two  years  B  intermaiTy  with  C,  and 
on  failure  thereof  then  to  D  and  his  heirs),  this  the 
law  construes  to  be  a  limitation  and  not  a  condition  : 
because  if  it  were  a  condition,  then,  upon  the  breach 
thereof,  only  A  or  his  representatives  could  avoid  the  estate 
by  entry,  and  so  D's  remainder  might  be  defeated  by  their 
neglecting  to  enter ;  but,  when  it  is  a  limitation,  the  estate 
of  B  determines,  and  that  of  D  commences,  and  he  may 
enter  on  the  lands  the  instant  that  the  failure  happens." 
2  Bl.  Com.  155. 

In  Preston  on  Estates,  pp.  49,  50,  it  is  said :  "  It  is  the 
well-known  property  of  a  condition,  to  defeat  the  estate 
before  the  completion  of  the  period  to  which  the  estate 
may  continue  under  the  limitation.  *  *  *  It  may  also  be 
noticed,  that  where  a  particular  estate  is  created  by  will, 
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and  a  qualification  in  the  nature  of  a  condition  is  annexed^ 
to  the  disposition  of  that  estate,  and  another  estate  is  lim- 
ited by  the  same  will,  after  the  estate  to  which  the  condi- 
tion is  annexed,  the  condition  is  not  distinct  from  the  lim- 

• 

itation ;  it  forms  part  of  the  limitation,  and  circumscribes 
the  continuance  and  extent  of  that  estate  to  which  the  quali- 
fication is  annexed."     See,  also,  1  Feanie  Remainders,  271. 

The  doctrine  above  stated  can  have  no  application  to  the 
present  case,  however,  unless  there  was  a  valid  devise  over 
of  the  remainder,  or  some  part  of  it,  after  the  termination 
of  the  estate  devised  to  Mary  Steely.  Indeed,  the  doc- 
trine is  expressly  limited  to  cases  of  a  conditional  de- 
vise over.  If  there  was  no  devise  over,  the  reason  of  the 
doctrine,  as  stated  by  Blackstone,  utterly  fails,  for  there  is 
no  one  to  be  kept  out  of  an  estate  by  the  failure  of  the 
heirs  of  the  testator  to  enter  for  condition  broken.  And, 
it  may  be  added,  if  there  was  no  devise  over,  there  is  no 
one  to  complain  that  the  commencement  of  the  estate  de- 
vised to  him  is  postponed,  contrary  to  the  intention  of  th^ 
testator.  If  there  was  no  devise  over,  there  is  no  reason 
for  converting  what  would  otherwise  be  a  condition  into  a 
conditional  limitation.  Viewing  the  plaintiff  as  an  heir 
of  the  testator,  and  not  as  a  devisee,  there  is  no  reason  for 
construing  the  words  "  or  widowhood,"  as  used  in  the  will, 
as  a  conditional  limitation,  if  the}^  import  a  condition 
rather. 

We  are  led,  therefore,  to  inquire  whether  there  was  any 
valid  devise  over  to  the  children  of  the  testator. 

It  seems  to  us  that  by  the  terms  of  the  will  they  took 
just  the  estate  which  the  law  would  have  cast  upon  them 
by  descent,  had  they  not  been  mentioned  in  the  will  at  all. 
If  that  is  the  case,  the  devise  to  them  is  a  nullity,  and  they 
must  be  deemed  to  have  taken  by  descent  and  not  by  pur- 
chase. If  the  will  had  stopped  after  having  devised  the 
property  to  Mary  Steely  "  to  be  hers  during  her  natural 
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life  or  widowhood,"  and  had  not  disposed  of  the  renoiainder 
at  all,  the  children  of  the  testator  would  have  inherited  the 
reversion  equally ;  and  this  is  what  the  will  attempts  to 
devise  to  them. 

They,  therefore,  as  before  stated,  take  by  inheritance, 
the  devise  to  them  being  void.  It  is  said  by  Cuancellor 
Kent,  4  Kent  Com.  506,  that  "  A  devise  to  the  heir  at  law 
is  void,  if  it  gives  precisely  the  same  estate  that  the  heir 
would  take  by  descent  if  the  particular  devise  to  him  was 
omitted  out  of  the  will.  The  title  by  descent  has,  in  that 
case,  precedence  to  the  title  by  devise.  The  test  of  the 
rule,  says  Mr.  Crosley,  is  to  strike  out  of  the  will  the 
particular  devise  to  the  heir,  and  then,  if  without  that  he 
would  take  by  descent  exactly  the  same  estate  which  the 
devise  purports  to  give  him,  he  is  in  by  descent  and  not 
by  purchase.  Even  if  the  lands  be  devised  to  the  heir 
charged  with  debts,  he  still  takes  by  descent;  for  the 
charge  does  not  operate    as  an  alteration  of  the  estate." 

In  the  case  of  Ellus  v.  P(if/c^  7  Cush.  161,  it  is  said, 
among  other  things :  '*  It  makes  no  difference  as  to  the 
operation  of  this  rule,  that  the  land  comes  to  the  heir 
charged  with  payment  of  annuities  or  legacies,  nor 
that  the  testator  devises  the  land  to  one  for  life,  remainder 
to  his  heir  at  law  in  fee,  in  which  latter  case  the  heir  is 
in,  on  the  termination  of  the  life-estate,  by  descent  and  not 
by  purchase." 

If  the  children  of  the  testator  be  regarded  as  having 
taken  under  the  will,  the  remainder  became  vested  in 
them  immediately  upon  the  death  of  the  testator,  though 
not  to  be  enjoyed  in  possession  until  the  termination  of 
the  estate  devised  to  Mary  Steely,  just  as  the  reversion 
would  vest  in  them  by  descent;  so  that,  in  this  respect, 
they  took  the  same  estate  by  descent  as  by  the  will.  And 
the  direction  in  the  will,  that  the  land  should  not  be 
divided  between  the  children  until  the  youngest  one  should 
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become  of  age,  did  not  change  the  tenure  of  the  property. 
Indeed,  it  is  said  in  a  note  to  the  case  of  Scott  v.  Scott,  1 
Eden,  458,  referring  to  authorities,  that  "  a  mere  altera- 
tion as  to  the  time  of  the  heir's  coming  to  the  estate 
does  not  create  such  a  diilerence  in  point  of  estate  as 
to  prevent  him  from  taking  by  descent." 

If  a  testator  should  provide  in  his  will,  that  his  lands 
should  not  be  parted  among  his  children  until  the  youngest 
should  become  of  age,  this,  doubtless,  would  be  eftectual 
to  prevent  partition  until  that  time  should  arise.  2  R. 
S.  1876,  p.  347,  sec.  10.  Yet  it  is  clear  that  such  a  pro- 
vision would  not  make  the  children  purchasers  rather 
than  heirs.  They  would  take  the  lands  as  heirs  and  not 
as  devisees. 

But  it  is  insisted  by  counsel  for  the  appellant,  as  we  un- 
derstand their  brief,  that  the  devisees  must  be  regarded  as 
taking  by  purchase  and  not  by  descent,  because  they  are 
named  in  the  will,  and  mentioned  as  "  children  "  and  not 
as  heirs  ;  and  the  rule  in  Shelley's  case  is  cited  as  illustra- 
tive of  the  point. 

It  may  be  conceded  that  under  the  rule  in  Shelley's  case, 
if  there  be  a  devise  to  A.  for  life,  with  remainder  over  in 
fee  to  his  heirs,  or  the  heirs  of  his  body,  the  fee  vests  in 
A.  and  the  heirs  take  by  descent  and  not  by  purchase. 
But  if  there  be  a  devise  to  A.  for  life,  with  remainder  over 
in  fee  to  his  "  children,"  the  children  take  by  purchase, 
and  not  by  descent.  Sorden  v.  Gritewood^  1  Ind.  107  ; 
Doe  V.  Jackman,  5  Ind.  283 ;  Siceloff  v.  Bedman's  Adrn'r, 
26  Ind.  251;  McCray  v.  Lipj),  35  Ind.  116;  Andrews  v. 
Spurlin,  35  Ind.  262  ;  Nelson  v.  Davis,  35  Ind.  474. 

But  we  do  not  see  that  the  rule  in  Shelley's  case  has  a!iy 
application  to,  or  throws  any  light  upon,  the  question  here 
involved.  The  rule  in  Shelley's  case,  where  it  arises  upon 
a  will,  raises  no  question  whether  there  is  a  valid  devise 
over  after  the  termination  of  the  life-estate,  but  always 
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goes  on  the  theory  that  there  is  a  valid  devise  over.  Oth- 
erwise, the  devisee  for  life  could  not  take  the  fee,  as  he 
does  where  the  property  is  devised  to  him  for  life  with 
remainder  in  fee  to  his  heirs.  Again,  under  the  rule  in 
Slieliey's  case,  the  heirs  of  the  devisee  for  life  take  by  vir- 
tue of  the  will  J  though  they  take  as  heirs  of  the  life-ten- 
ant, for  without  the  will  they  would  take  nothing. 

The  difterence  between  a  devise  to  A.  for  life,  with  re- 
mainder in  fee  to  his  children,  and  a  devise  to  A.  for  life, 
with  remainder  in  fee  to  the  children  of  the  testator,  is  an 
important  one.  In  the  former  case  the  children  of  A. 
might  take  by  purchase,  but  they  would  take  nothing 
without  the  will.  In  the  latter  case  the  children  of  the 
testator  might  take  the  reversion  without  any  devise  of  it 
to  them. 

Here  the  heirs  of  the  testator  take  by  descent  from  him^ 
and  not  from  one  to  whom  the  life-estate  is  devised,  with 
remainder  over  to  them ;  and  they  take  without  the  aid  of 
any  will.  And  we  see  no  reason  for  holding  that,  because 
the  heirs  of  the  testator  are  described  in  the  will  as  '^  chil- 
dren "  instead  of  heirs,  they  should  be  held  to  take  by  de- 
vise rather  than  by  descent. 

The  real  question  is,  whether  they  take  by  descent  the 
same  estate  that  was  attempted  to  be  conferred  upon  them 
by  devise,  whether  they  are  called  children,  or  heirs,  or 
however  else  they  may  be  designated  in  the  will.  And 
this  is  sustained  by  authority.  In  the  case  of  Hurst  v.  Hie 
Earl  of  Winchelsea,  1  W.  Bl.  187,  a  case  referred  to  by 
Chancellor  Kent  on  the  subject,  a  woman  devised  all  her 
estate,  charged  with  pecuniary  legacies,  to  her  son  Thomas 
Herbert,  designating  him  by  name,  and  not  as  heir;  and 
it  was  held,  after  two  arguments,  that  he  took  as  heir, 
and  that  the  devise  gave  him  no  estate  at  all. 

In  the  case  of  Medley  v.  Williams,  7  Gill  &  J.  61,  the  tes- 
tator, after  making  some  other  dispositions  in  his  will, 
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"  gives  and  bequeaths,  all  the  rest,  and  residue  of  his  estate, 
both  real  and  personal,  to  his  daughter  M.  J.  Williams,  to 
her,  and  her  heirs  forever,*'  with6ut  mentioning  her  as  his 
heir.  It  was  held  that  M.  J.  Williams  took  by  descent 
and  not  by  devise. 

So,  also,  in  the  ease  ot  Hoover*s  Lessee  v.  Gregory^  10 
Yerg.  444,  a  testator  had  bequeathed  certain  property  to 
his  daughter  by  name,  and  to  her  heira,  not  designating  her 
as  his  heir;  and  it  was  also  held  that  she  took  by  descent 
and  not  by  purchase. 

From  these  considerations,  we  are  clear  that  the  devise 
over  to  the  children  of  the  testator  is  void,  and  that  the  case 
presented  arises  between  the  heir  of  the  testator  as  such, 
and  the  devisee  Mary  Steely,  untrammelled  with  the  sup- 
posed rights  of  any  devise  over,  after  the  termination  of 
the  estate  devised  to  Mary  Steely,  and  freed  from  any  of 
the  circumstances  that  have  led  to  the  conversion  of  a 
condition  into  a  conditional  limitation. 

If  the  testator  had  devised  the  property  to  his  wife, 
"  during  her  widowhood,"  the  words  "  during  her  widow- 
hood "  would  have  been  words  of  limitation  and  not  of 
condition,  and  would  have  set  bounds  to  the  estate  devised,  /'^jJir*'"*'^'  ♦ 
not  cut  down  by  any  condition.  Hamion  v.  Brown.  58  Ind. 
207. 

But  such  is  not  the  language  of  the  will.  The  words 
of  the  will,  *'  to  be  hers  during  her  natural  life  or  widow- 
hood," clearly  import  a  condition  in  restraint  of  marriage, 
and  the  law  renders  that  condition  void,  leaving  the 
devise  for  life  valid.  The  words  "  to  be  hers  during  her 
natural  life"  precede  the  conditional  words,  and  limit  the 
estate  devised  to  the  life  of  the  devisee.  They  are  clearly 
words  of  limitation,  and  they  show  an  intent  on  the  part 
of  the  testator  that  the  devisee  should  hold  for  life  unless 
the  term  should  be  cut  down  by  what  followed.  Then 
follows  the   words  "  or  widowhood."     These  latter  words 
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signify  that  if  the  devisee  should  cease  to  be  a  widow  the 
life-estate  thus  devised  should  also  cease. 

The  word  "condition"  is  not  necessary  to  the  creation 
of  a  condition.  Any  words  that  convey  the  proper  mean- 
ing will  create  a  condition. 

The  testator,  to  be  sure,  did  not  say  "  to  be  hers  during 
her  natural  life,  on  condition  that  she  shall  continue  to  be 
a  widow,"  but  he  said  what  signifies  the  same  thing. 

A  condition  is  a  condition,  call  it  by  what  name  we  will. 
It  is  still  a  condition,  though  found  in  the  specious  and 
delusive  guise  of  a  limitation. 

The  faculty  of  speech,  it  may  be  assumed,  was  bestowed 
upon  man  to  enable  him  to  express,  not  to  conceal,  his 
ideas.  The  idea,  the  meaning  of  an  instrument,  is  to  be 
sought  after,  whatever  may  be  the  form  of  expression ; 
and,  when  found,  it  will  indicate  the  character  of  the 
instrument.  Say  that  the  language  of  the  will  creates, 
not  a  condition,  but  a  conditional  limitation,  or  a  limita- 
tion upon  a  limitation,  or  an  alternate  limitation,  or  other- 
wise disguise  its  import  as  plausibly  as  we  may,  still  the 
meaning  is  unmistakable;  and  that  meaning  is  that  the 
devisee,  Mary  Steely,  is  to  have  the  property  devised, 
"  during  her  natural  life,"  only  on  the  condition  subsequent, 
that  she  should  continue  to  be  a  widow.  This  subsequent 
condition  is  void,  as  before  observed,  and  the  devise 
for  life  valid,  though  the  devisee  has  since  married. 

The  view  which  we  have  taken  of  the  will,  in  construing 
tlio  words  "or  widowhood, "  as  importing  a  condition, 
rather  than  a  conditional  limitation,  is  not  supported  by 
al\  the  authorities ;  yet  it  is  sustained  by  authority  and, 
in  our  opinion,  is  correct  on  principle.  We  will  notice 
some  of  the  authorities  cited  upon  the  point. 

The  case  of  Marples  v.  Bairtbridgey  1  Madd.  817,  was 
this :  Thomas  Marples  bequeathed  to  his  wife,  Anne 
Marples,  "  should  she  survive  and  continue  unmarried,  all 


J 


MAY  TEKM,  1880.  571 

Stilwell  et  ux.  v.  Knapper. 

his  goods,  chattels,  estate,  and  effects  at  the  time  of  his 
death,  to-  use,  occupy,  and  possess  the  same  during  the 
term  of  her  natural  life,  and  from  and  immediately  after 
her  death," he  disposed  of  the  same.  Anne  Marples, 
having  survived  the  testator,  again  married,  and  the 
question  arose  whether  by  such  marriage,  she  had  not  for- 
feited her  right  to  the  property  thus  devised  to  her.  The 
Vice-Chaucellor,  after  stating  the  case,  said  :  "  The,cases  are 
numerous  on  this  subject.  When  there  is  a  bequest,  like 
the  present,  of  personal  property,  upon  a  condition  sub- 
sequent, and  no  bequest  over  on  breach  of  the  condition, 
the  condition  is  considered  only  in  ierrorem.  It  has  been 
argued,  that  this  is  not  a  condition,  but  a  bequest  lill  the 
second  marriage ;  but  that  is  too  refined  a  distinction  ; 
nor  will  the  court  feel  disposed  to  put  such  a  construction 
on  the  will,  as  will  occasion  a  forfeiture.  The  language 
imports  a  condition,  just  as  much  as  if  the  words  used, 
were,  if,  or  prodded,  she  continue  unmarried.  It  must  be 
considered  as  a  condition  subsequent.  The  testator's 
wife,  therefore,  is  entitled  to  this  property  during  her  life,'* 
etc. 

The  above  case  is  probably  not  now  regarded  as  law  in 
England,  for  the  reason  that  it  is  now  there  held,  as  we 
have  seen,  that  a  husband  may,  as  a  condition  to  the 
bounty  he  may  bestow  upon  his  wife  by  his  will,  impose 
restraint  upon  her  subsequent  marriage.  But,  with  such  a 
statute  as  ours,  the  decision  would  be  entirely  correct ; 
and  it  is  in  point  here  in  reference  to  the  conditional 
character  of  the  will. 

In  the  case  of  Bimierman  v.  Weacer,  8  Md.  517,  it  w^as 
held  that  a  devise  that  '*  my  wife  shall  keep  possessioii  of 
all  my  property  during  the  continuance  of  her  life,  pro- 
vided she  doth  stay  unmarried,"  without  any  bequest  over 
in  the  event  of  marriage,  gave  the  wife  the  property  for 
life,  the  condition  in  restraint  of  marriage  being  void  as 
against  the  policy  of  the  law. 
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It  mav  be  observed  that  the  condition  in  the  above  case, 
though  perhaps  more  apparent,  was  no  more  real  than  that 
in  the  case  under  consideration. 

In  the  case  of  Coppage  v.  Alexander's  Heirs  ^^'R,  Mon.313, 
the  testator  left  a  will,  saying  "  I  give  unto  my  beloved  wife, 
Mary  Alexander,  the  half  of  ray  land  I  now  own,  during  her 
widowhood  or  life^'*  etc.  The  court  said,  among  other 
things:  "  We  are  aware  that  it  has  been  sometimes  decided 
that  a  condition  in  the  bequest  or  devise  of  a  husband,  in 
restraint  of  the  second  marriage  of  his  widow,  is,  as  in 
other  cases  where  there  is  no  devise  over,  to  be  construed 
in  terrorem^  against  the  policy  of  the  law  and  void."  Some 
authorities  are  cited,  and  .the  court  proceeds:  "  Yet  it  has 
been  frequently  said,  and  we  incline  to  think  upon  good 
reason,  that  a  condition  that  a  widow  shall  not  marry,  is 
not  unlawful  or  void,"  etc.  After  discussing  the  point  at 
some  length,  the  court  finally  waives  it,  and  decides  that 
the  words  of  the  will  are  words  of  limitation  and  not 
words  of  condition,  and  that  the  estate  devised  to  the 
widow  terminated  at  her  subsequent  marriage.  The  case 
is  not  entirely  parallel  with  the  one  before  us,  for  the 
words  "  during  her  widowhood  "  precede-  the  words  "  or 
life." 

To  what  extent,  if  any,  the  difference  in  the  two 
cases  is  substantial,  we  deem   it  unnecessary  to  enquire. 

The  counsel  for  the  appellant  have  cited  some  cases 
from  Missouri,  which  we  will  briefly  notice.  They  are 
Walsh  V.  Matheics^  11  Mo.  181 ;  Williams  v.  Cotoden,  13 
Mo.  211 ;  and  Dumey  v.  Schoeffler,  24  Mo.  170. 

In  the  first  mentioned  of  these  cases,  one  Joseph  W, 
Walsh  had  made  a  will  devising  certain  property  to  his 
wife  for  and  during  her  natural  life  or  widowhood.  This 
language,  it  will  be  seen,  is  almost  identical  with  that  in 
the  will  under  consideration.  The  testator  having  died, 
and  his  widow  having  again  married,  the  question  arose 
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whether  her  estate  had  not  terminated,  and  the  court 
held  that  it  had.  In  the  opinion,  the  court  enter  into  a 
full  discussion  of  the  question  whether  a  condition  in  re- 
straint of  marriage,  annexed  to  a  devise  by  a  husband  to 
his  wife,  can  be  upheld,  and  decide  that  it  can.  Indeed, 
such  seems  to  be  the  general  current  of  the  decisions, 
where  the  matter  is  not  controlled  by  statute.  It  is 
upon  this  ground  that  the  case  seems  to  have  been  mainly 
decided.  But  the  court  gave  a  construction  to  the  words 
of  the  will,  holding  them  to  be  words  of  limitation.  In  the 
opinion,  it  is  said,  after  quoting  and  paraphrasing  the  lan- 
guageof  the  will :  *'  Ilere  then  is  a  limitation  ona  limitation. 
The  first  clause  of  the  sentence  limits  the  estate  to  the  natural 
life  of  the  wife.  The  latter  clause  imposes  a  limitation 
on  the  former,  and  determines  the  estate  upon  the  hap- 
pening of  a  contingency  which  the  testator  foresaw  might 
lake  place,  to  wit :  the  remarriage  of  his  wife.  If  she  did 
not  remarry,  then  she  was  to  enjoy  a  life-estate ;  if  she 
did,  her  remarriage  determined  her  estate  in  the  house 
and  farm.  During  her  widowhood  she  takes  and  holds 
under  the  first  clause,  the  second  being  inoperative ;  but, 
upon  her  second  marriage,  force  and  eflfect  is  imparted  to 
the  latter  clause  and  her  estate  is  determined  thereby." 

It  seems  to  us,  that  the  very  statement  of  the  court 
shows  that  the  words  of  the  latter  clause  import  a  con- 
dition rather  than  a  limitation.  '*If  she  did  not  remarry, 
then  she  was  to  enjoy  a  life-estate."  What  is  this 
but  saying  she  was  to  enjoy  a  life-estate,  if,  or  upon 
condition  that,  she  did  not  remarrv  ?  That  the  words 
were  regarded  by  the  same  court  as  words  of  condition, 
will  be  noticed  hereafter,  in  this  opinion. 

In  the  next  case,  that  o\'Willia7ns  v.  Cowden^  supra^  the  tes- 
tator had  devised  certain  real  estate  to  his  son  and  daughter, 
in  equal  moieties,  with  a  provision  that  if  the  daughter 
should  marry  or  die,   the   land  should  belong  to  the  son 
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exclusively.  The  daughter  having  married,  the  question 
arose  whether  the  moiety  devised  to  her  went  over  to  the 
son  or  remained  in  her ;  and  the  court  held  that  it  re- 
mained in  her,  the  condition  in  restraint  of  her  marriage 
beinor  void. 

In  Dameyv.  Schceffler,  supra^  the  last  of  the  Missouri  cases, 
one  Ilenneger  had  made  a  will  containing  the  following 
clause  :  "  I  give  and  bequeath  unto  my  wife  Sarah,  the 
whole  of  my  estate,  both  personal  and  real,  during  her  life 
or  widowhood ;  but  if  my  wife  should  again  marry,  so 
soon  as  the  same  takes  place,  my  whole  estate,  both  real 
and  personal,  I  give  and  bequeath  to  John  and  Sarah 
Dumey,  a  boy  and  girl  living  with  me,  to  be  equally 
divided  among  them." 

The  widow  of  the  testator  having  remarried,  the  ques- 
tion arose  whether  her  right  in  the  property  devised  had  not 
terminated.  The  opinion  of  the  court  commences  as 
follows : 

"  Wabh  V.  Mathews  and  Wife^  11  Mo.  134,  determined 
here  in  1847,  is  a  direct  authority  in  point,  and  must  con- 
trol our  present  judgment.  That  case  is  not  shaken  by  the 
subsequent  case  of  Williams  and  Williams  v.  Cowden,  13  Mo. 
211,  from  which  it  is  clearly  distinguishable.  The  first  is 
a  condition  annexed  by  a  husband  to  restrain  the  marriage 
of  his  widow,  and  the  second  by  a  father  in  restraint  of  the 
marriage  of  his  daughter.  Both  w^ere  annexed  to  testa- 
mentary dispositions  of  real  property;  and  the  first  was 
allowed,  and  the  second  declared  to  be  unlawful  as  being 
against  public  policy;  and  although  the  point  is  settled  by 
the  previous  judgment  of  this  court,  yet  as  the  matter  has 
been  argued  somewhat  at  large,  we  have  re-examined  the 
question  and  are  entirely  satisfied  with  the  first  decision.'* 

Here  is  a  clear  apd  definite  recognition  of  the  fact  that 
the  will  in  the  case  of  Walsh  v.  Mathews  contained  a  con- 
dition in  restraint  of  marriage.    The  court  then  proceed 
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to  re-examine  at  length  the  validity  of  such  condition  in 
respect  to  the  widow  of  the  testator,  and  reaffirm  its  valid- 
ity. 

On  the  w^hole,  the  Missouri  cases  tend  strongly  to  sup- 
port, rather  than  to  militate  against,  the  conclusion  at  which 
we  have  arrived  in  respect  to  the  conditional  character  of 
the  devise  in  question. 

The  cases  of  Heath  v.  Leiois^  3  De  6.  M.  &  G.  954,  and 
Evans  v.  RosseVy  2  Hem.  &  M.  190,  have  been  cited. 
In  the  last  mentioned  case,  a  devise  had  been  made  by 
which,  as  construed  by  the  court,  "the  plaintiff  is  to 
take  during  his  life  or  until  his  second  marriage."  The 
plaintift'  having  married  a  second  time,  it  was  held  that 
his  estate  terminated.  It  may  be  observed  that,  there  was 
a  valid  limitation  over,  upon  the  second  marriage  of  the 
plaintift*. 

The  Vice-Chancellor  said,  among  other  things:  "In 
Heath  v.  Lewis  the  gift  was  to  a  lady  for  life,  if  she  should 
so  long  continue  unmarried,  and  it  was  held  that  it  was  a 
limitation  until  marriage,  and  not  a  gift  defeasible  on  sub- 
sequent condition,  and  so  in  all  cases  where  you  do  not 
find  the  words  of  the  precise  kind  which  would  import  a 
strict  condition,  you  are  able  to  escape  the  difficulties  which 
have  sometimes  been  the  occasion  of  embarrassment.  The 
whole  difficulty,  of  course,  arises  from  the  refined  distinc- 
tion that  limitations  until  marriage  may  be  good,  where 
limitations  defeasible  on  marriage  would  be  bad. 

"  I  should  have  taken  more  time  to  consider  my  judg- 
ment if  on  the  point  of  contention,  I  had  held  this  to  be 
a  condition  subsequent  defeating  the  estate.  But  I  read  it 
as  a  gift  whose  duration  depends  on  two  alternatives, 
and  that  being  the  nature  of  the  limitation,  it  is  perfectly 
good,  and  in  the  event  that  has  happened  the  plaintiff^'s 
interest  is  determined." 

The  assumption  in  the  foregoing  extract,  that  "  words  of 
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the  precise  kind  which  would  import  a  strict  condition  "  are 
necessary  to  create  a  condition,  seems  to  us  to  be  contrary 
to  the  general  current  of  authority  in  this  State  and  else- 
where. Thus  in  Lindsey  v.  Lindsey,  45  Ind.  552,  561,  this 
court  said,  quoting  from  Williams  on  Executors :  "  No 
precise  form  of  words  is  necessary  in  order  to  create  con- 
ditions in  wills;  but  whenever  it  clearly  appears  that  it 
was  the  testators  intent  to  make  a  condition,  that  intent 
shall  be  carried  into  effect,"  and  a  number  of  additional 
authorities  are  added. 

When  the  condition  is  created  by  the  will,  the  question 
whether  it  is  valid  and  effectual  or  not  must  depend  upon 
the  law  applicable  to  the  case,  and  not  upon  the  intention 
or  purpose  of  the  testator. 

Other  authorities  are  cited  by  counsel  for  the  appel- 
lant, in  reference  to  the  construction  of  the  will,  which,  in 
view  of  the  length  to  which  this  opinion  has  already  ex- 

c 

tended,  we  deem  it  unnecessary  to  notice  herein.  We  are 
satisfied  that  the  will  embodies  a  clear  condition  in  restraint 
of  the  marriage  of  Mary  Steely,  though  clothed  in  the  form 
of  a  limitation  upon  a  limitation  or  an  alternate  limitation. 
To  hold  that  the  restraint  thus  imposed  upon  the  marriage  of 
the  devisee  is  valid,  and  that,  in  order  to  the  enjoyment  of  the 
estate  devised  to  her  for  life,  she  must  remain  a  widow, 
would  be  a  palpable  evasion  of  the  statute,  and  a  thwart- 
ing of  .the  purpose  of  the  Legislature  in  enacting  it. 

We  desire  to  say,  before  closing  this  opinion,  that  we 
do  not  decide  that  a  different  conclusion  would  have  been 
reached  had  there  been  a  devise  over  after  the  marriage 
of  Mary  Steely.  It  will  be  time  to  decide  such  question 
when  it  shall  arise.  We  have  found  the  case  to  be  one 
where  there  was  no  valid  devise  over,  and  have  considered 
it  accordingly. 

The  demurrer  to  the  complaint  was   properly  sustained. 

The  judgment  below  is  affirmed,  with  costs. 

Petition  for  a  rehearing  overruled. 
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The  State,  ex  kel.  Cartwright,  et  al.  v.  Holmes,    Ad- 
ministrator. 

Review  op  Judgment. — Complaint — Service  of  Summons* — Appearance. — 
In  an  action  by  an  administrator  <ie  bonie  non  to  review  a  judgment 
against  his  predecessors,  on  an  official  bond  alleged  to  have  been  executed 
by  one  of  such  predecessors  as  principal  and  by  the  decedent  as  his  surety, 
the  complaint  alleged  that  there  had  been  no  service  of  summons  upon 
any  of  such  predecessors  except  such  principal  in  the  bond;  but  the  record 
accompanying  the  complaint  showed  an  appearance,  by  attorney,  of  all 
the  defendants. 

Held,  on  demurrer,  that  the  appearance  of  record  controls  such  averment  of 
want  of  service. 

Sams. — Judgment  on  County  Treafturer^s  Bond. — Material  New  Matter. — 
Diligence. — The  bond  in  such  casu  being  the  bond  of  a  county  treasurer, 
duly  on  file  and  recorded  three  years  and  tan  months  prior  to  the  com- 
mencemen  of  the  suit  resulting  in  th^  judgment  sought  to  be  reviewed, 
and  four  years  and  three  months  prior  to  the  rendition  of  such  judgment, 
an  alleged  discovery,  a  year  and  four  months  after  the  rendition  of  such 
judgment  that  the  supposed  signature  of  the  decedent  to  the  bond  was  a 
forgery,  does  not  show  the  use  of  the  reasonable  diligence  necessary  to 
obtain  a  review  for  the  alleged  **  material  new  matter.'* 

Same. — Fraud  as  Ground  of  Review. — A  party  to  the  record  may  have  a 
judgment  reviewed  for  fraud  practised  in  obtaining  the  judgment,  but  he 
may  not,  though  a  stranger  to  the  record  may,  have  the  judgment  re- 
viewed for  fraud  in  the  cause  of  action. 

Same. — Fraud  Between  Co-Parties. — Fraud  practised  upon  a  defendant, 
by  a  codefendant,  in  allowing  judgment  to  go  against  both,  is  not  ground 
upon  which  the  former  may  have  the  judgment  reviewed. 

Same. — The  fact  that, — in  a  suit  by  the  State,  on  the  relation  of  the  county 
auditor,  on  the  official  ond  of  the  county  treasurer,  against  the  treasurer- 
and  the  representatives  of  his  deceased  sureties,  for  an  alleged  defalcation, — 
the  relator  promised  the  principal  leniency  in  a  criminal  prosecution  or 
the  latter  for  the  same  defalcation,  if  he  should  allow  judgment  to  go 
without  defence,  aiTords  no  ground  to  such  representatives  to  have  such 
judgment  reviewed,  even  though  such  principal  fraudulently  concealed^ 
from  them  an  effectual  defence  on  behalf  of  such  decedent's  estate. 

Prom  the  Miami  Circuit  Court. 

L.  E,  McReynoUs  and  J.  Applegate,  for  appellant., 
J,  A,  Sims  and  M.  Winfieldj  for  appellee. 
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BiDDLB,  J. — Complaint  by  the  appellee,  against  the  ap- 
pellants, in  three  paragraphs,  to  review  and  set  aside  a 
judgment. 

A  separate  demurrer  was  filed  to  each  paragraph,  and 
overruled.  One  ground  of  demurrer  alleged  was,  that 
neither  paragraph  contained  facts  sufficient  to  constitute 
a  cause  of  action. 

Answers  were  filed ;  issues  formed;  a  jury  trial  had; 
and  a  verdict  returned  for  the  appellee  in  the  following 
words :  '*  We,  the  jury,  find  for  the  plaintiff."  Upon 
this  verdict,  over  a  motion  for  a  new  trial,  the  court  de- 
creed that  the  judgment  sought  to  be  reviewed  "  be, 
and  is  hereby,  set  aside  and  declared  null  and  void  as  to 
this  plaintiff,  William  Holmes,  administrator,"  etc. 

The  complaint  is  as  follows : 

"  First  paragraph  of  the  complaint : 

"  For  amended  complaint,  the  plaintiff  says  he  is  the 
administrator  of  John  Farneman,  deceased  ;'that  February 
21st,  1873,  by  the  judgment  of  the  White  Circuit  Court, 
the  State  of  Indiana,  upon  the  relation  of  John  A.  Cart- 
wright,  Auditor  of  Carroll  County,  Indiana,  recovered  a 
judjBrment  of  jf43,000  against  Isaac  Farneman,  David  P. 
Nelson,  Benjamin  W.  Martin,  John  8.  Case,  Jacob  Farne- 
man, John  P.  Richardson,  Daniel  Small,  James  R. 
Finley,  Noah  Mullen,  William  R.  Mullen,  David  Kuhn, 
William  Bridge,  John  W.  Jackson,  Anthony  Garrett, 
William  Davidson,  executor  of  Samuel  Qilliford,  John  B. 
Kann,  John  Sidcnbender,  Joseph  Farneman,  and  Isaac 
Farneman,  executor  of  John  Farneman,  deceased,  a  com- 
plete record  of  which  judgment  is  herewith  filed  and  is 
made  a  part  of  this  complaint,  marked  'Exhibit  A.* 
And  the  plaintiff  charges  that  the  said  judgment  was 
procured  by  fraud,  in  this,  to  wit:  Isaac  Farneman  was 
the  principal  in  said  bond  and  the  acting  executor  of 
John  Farneman,    whom    this    plaintiff   now  represents; 


MAY  TERM,  1880. 


579 


The  State,  ex  rel.  Cartwright,  et  aL  v.  Holmes,  AdiAinistrator. 


the  said  decedent  never  signed  said  bond,  but  his  name 
was  fraudulently,  without  his  consent,  placed  upon  it  by 
said  Isaac ;  no  personal  service  was  ever  had,  of  process 
in  said  case,  upon  any  one  of  the  Farnemans  but  Isaac 
Farneman.  No  service  was  hud  upon  Isaac  Farneman, 
executor  of  John  Farneman,  deceased  ;  Isaac  Farneman 
had  been  indicted  for  embezzling  the  funds  of  Carroll 
county,  and,  at  the  time  of  said  judgment,  said  indictment 
was  pending  against  him,  upon  which  he  was  subse- 
quently sent  to  the  penitentiary  of  Indiana ;  the  actual 
defalcation,  for  which  the  bond  so  sued  was  liable  for,  was 
less  than  J16,000,  the  principal  defalcation  being  and  hav- 
ing occurred  during  another  term,  beginning  on  the  13th 
day  of  November,  18(56,  and  expiring  on  the  18th  day  of 
November,  1868,  and  for  which  said  bond  and  bondsmen 
were  in  no  way  liable;  the.  said  Isaac  Farneman,  being 
desirous  of  escaping  from  said  indictment,  and  Cartwright, 
being  anxious  to  obtain  judgment  with  the  least  trouble 
and  for  the  largest  sum  possible,  promised  said  Isaac 
leniency  and  mercy  in  said  prosecution;  and  the  said  Isaac, 
without  any  authority  so  to  do  from  his  co-executor,  Joseph 
Farneman,  who  had  not  been  seryed  with  process,  or,  if 
served,  who  knew  nothing  whatever  of  the  facts  concern- 
ing the  non-execution  of  said  bond  and  the  liability  ac- 
crued thereon,  the  knowledge  of  which  fact  was  solely 
confined  to  Isaac  Farneman,  fraudulently  combined  with 
said  Cartwright ;  both,  in  violation  of  the  rights  of  said 
estate,  agreed  upon  a  judgment  of  |43,000 — some  $3,000 
more  than  was  due  upon  the  defalcation  of  Isaac  Farne- 
man for  both  terms. 

"  And  the  plaintiff',  avers,  that  no  authority  was  ever 
given  to  any  one,  and  by  any  one  outside  of  Isaac  Farne- 
man, to  bind  the  estate  by  any  such  agreement.  The  at- 
torneys were  all  verbally  employed  by  Isaac  Farneman, 
the  defaulter.    And  plaintiff"  avers,  that,  by  reason  of  said 
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fraadulent  abuse  of  his  trust  and  the  suppression  of  said 
defences  by  said  Isaac  Farneman,  for  his  own  personal 
benefit  and  behalf,  as  aforesaid,said  judgment  was  obtained 
by  fraud  ;  that  none  of  the  foregoing  facts  were  discovered 
until  long  after  the  said  judgment  was  rendered.  Said 
discovery  was  made  in  June,  1874,  and  this  suit  was  com- 
menced as  soon  as  the  necessary  papers  could  be  prepared. 
And  the  plaintiff  further  avers,  that  the  board  of  refer- 
ees, appointed  by  the  White  Circuit  Court  to  make  en- 
quiry and  report  as  to  the  amount  due  upon  Fameman's 
bond,  reported  the  defalcation  for  both  terms,  and  not  the 
term  for  which  plaintiff*  and  said  bond  were  liable,  thereby 
increasing  the  liability  of  said  bond  $20,000. 

"  And  the  plaintiff  now  makes  all  the  parties  to  said 
judgment,  other  than  the  executor  of  Farneman,  defend- 
ants to  this  suit,  to  answer  why  said  judgment  should  not 
be  reviewed  and  set  aside  as  to  these  plaintiffs ;  that  this 
plaintiff  is  administrator  de  bonis  non  of  John  Farneman's 
estate,  having  succeeded  John  A.  Cartwright  in  said  trust. 

"  Second  paragraph : 

"And,  for  a  second  and  further  cause  of  action,  plaintiff 
Bays  that  February  21st,  1873,  by  the  consideration  and 
judgment  of  the  White  Circuit  Court,  the  State  of 
Indiana,  on  relation  of  John  A.  Cartwright,  Auditor  of 
Carroll  county,  Indiana,  recovered  a  judgment  for  $43,- 
000,  against  Isaac  and  Joseph  Farneman,  executors  of 
John  Farneman,  jointly  with  all  the  defendants  to  this 
suit,  except  Cartwright,  upon  an  official  bond  purporting 
to  have  been  given  November  13th,  1868,  by  the  defend- 
ants other  than  Cartwright;  that  Isaac  and  Joseph 
Farneman  have  ceased  to  be  executors  of  said  estate,  and 
this  plaintiff  has  succeeded  them  in  said  trust;  that  the 
only  service  ever  had  in  the  original  suit,  a  complete  record 
and  transcript  of  which  is  herewith  filed  and  is  made  apart 
of  this  complaint,  marked  '  Ex.  A,'  was  by  publication  and 
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summons  served  upon  Isaac  Farneman  iu  his  personal 
capacity.  No  summons  was  ever  served  upon  the  executors^ 
as  such  ;  that  Isaac  Farneman  was  the  principal  obligor, 
and  John  Farneman  his  father;  Joseph  Farneman  was  his 
brother ;  that  John  Farneman  never  executed  said  bond ; 
that  this  fact  was,  until  June,  1874,  wholly  unknown  to 
these  plaintiffs,  or  any  former  executor  or  administrator 
of  said  estate,  other  than  Isaac  Farneman ;  that  Isaac 
Farneman  was  indicted  for  embezzling  the  money  for 
which  said  judgment  was  recovered  in  said  suit  on  said 
bond;  that  under  the  promise  of  the  said  Cartwright  of  not 
pursuing  said  indictment  to  judgment,  and  in  the  hop^ 
and  belief  of  escaping  punishment  for  said  crime,  Isaac 
Farneman  wholly  and  fraudulently  suppressed  said  defence. 
He  alone  employed  counsel.  The  co-executors,  never 
having  been  served,  did  not  participate  in  said  defence ; 
that  Isaac  Farneman  was,  soon  after  said  judgment  was 
obtained,  sent  to  the  penitentiary,  and  so  said  fact  was 
concealed  and  unknown  to  the  executors  of  said  estate 
until  just  before  the  filing  of  this  bill ;  that  by  no  diligence 
not  exercised  could  said  fact  have  been  know^n  before  said 
judgment  was  rendered ;  that  this  new  matter  was  first 
discovered  by  the  estate  in  June,  1874,  and  this  bill  to 
review  said  judgment  was  filed  the  first  moment  after 
its  discovery  ;  that  the,y  make  parties  to  this  suit  all 
the  parties,  plaintiffs  and  defendants,  to  said  original 
judgment. 

"  They  further  say.  that,  as  npponr<i  by  the  terms  of  said 
judgment,  the  said  sum  of  $13,000  was  not  the  amount 
due;  that  it  was  accordingly  referred  to  the  eight  referees 
therein  named,  to  ascertain  what  was  due.  and  credit 
the  difference  upon  the  said  $43,000  ;  that  said 
referees  computed  and  included  in  their  finding  $22,8W 
for  which  said  bond  was  not  liable,  to  wit,  a  defalcatiott 
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of  Isaac  Farnemau,  that  occurred  before  the  bond  was 
given ;  that  Isaac  Farneman,  the  only  one  who  knew 
9aid  facts,  was  at  that  time  in  the  penitentiary,  and  did 
not  disclose  said  facts  to,  nor  could  the  plaintift*  have 
ascertained  said  facts, ^although  they  used  all  diligence  so 
to  do ;  that  the  first  knowledge  they  had  of  said  facts  was 
in  June,  1874.  They  commenced  proceedings  to  review 
aaid  judgment  forthwith. 

"They  make  all  the  parties  to  said  suit,  except  the 
estate,  parties  defendants  hereto,  to  answer  what,  if  any, 
reason  they  have,  that  such  judgment  should  not  be  re- 
viewed and  set  aside. 

''  Third  paragraph  :  The  plaintift*,  William  W.  Holmes, 
administrator  de  bonis  non,  with  the  will  annexed,  of  John 
Farneman,  deceased,  further  complains  of  said  defendants, 
and  says  that  the  said  defendant,  the  State  of  Indiana,  on 
the  relation  of  John  A.  Cartwright,  Auditor  of  Carroll 
county,  Indiana,  on  the  21st  day  of  February,  1873,  in  the 
White  Circuit  Court  of  White  county,  Indiana,  recovered 
a  judgment  against  the  said  defendant,  Isaac  Farneman 
as  principal,  and  the  rest  of  the  defendants  herein,  except 
liVilliam  B.  Givens,  Amanda  Gilliford  and  the  said  relator, 
Cartwright,  sureties,  upon  the  official  bond  of  the  said 
Isaac  Farneman,  as  Treasurer  of  Carroll  county,  Indiana, 
bearing  date  November  25th,  1868,  for  the  sum  of  ^43,000, 
a  copy  of  which  judgment,  together  with  all  the  proceed- 
ings therein,  are  herewith  filed  and  marked  '  Exhibit  A,' 
and  made  part  of  this  complaint,  upon  which  said  bond 
the  names  of  Daniel  Swall,  Samuel  W.  Gilliford,  and  John 
Farneman  (all  now  deceased),  appear  as  sureties  thereto ; 
that  the  said  Daniel  Swall  died  after  the  rendition  of  said 
judgment,  and  the  said  defendant  William  B.  Givens  is 
now  his  administnitor  (te  bonis  non  ;  that  the  said  Samuel 
W.  Gilliford  died  before  the  rendition  of  said  judgment, 
and  the  said  defendant  Amanda  Gilliford  is  now  his  ad- 
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nifniatratrix  de  bonis  nan ;  that  the  said  John  Farneman  died 
in  the  month  of  January,  1870,  before  suit  was  instituted 
upon  said  bond ;  that  at  the  time  of  the  rendition  of  said 
judgment  the  said  defendant  Isaac  Farneman  and  on^ 
Joseph  Farneman,  both  sons  of  the  said  John  Farneman, 
were  his  executors,  and  so  described  in  said  judgment  so 
rendered  upon  said  bond  as  aforesaid  ;  that  the  estate  of  thie 
said  John  Farneman  consisted  of  personal  and  real  estate 
situate  in  Carroll  and  Tippecanoe  counties ;  that  the  said 
executor,  Joseph  Farneman,  during  the  progress  of  the 
settlement  of  said  estate,  resided  in  St.  Joseph  county,  In- 
diana, and  took  no  active  part  in  the  execution  of  said  will-; 
that  the  whole  of  said  estate!,  in  about  the  sum  of  J10,000 
belonging  thereto,  came  into  the  hands  of  the  said  execu- 
tor, Isaac  Farneman,  who  resided  at  the  time  in  Carroll 
county,  Indiana ;  that  after  suit  was  instituted  on  said  bond 
of  the  said  Isaac  Farneman,  Treasurer  of  Carroll  county, 
Indiana,  the  said  executor,  Joseph  Farneman,  being  in- 
formed by  his  co-executor,  Isaac  Farneman,  that  there  was 
no  defence  in  favor  of  said  estate  to  said  suit  on  said  bond, 
and  not  knowing,  at  the  time  of  the  rendition  of  said  judg- 
ment of  $43,000,  that  the  signature  of  the  said  John  Far- 
neman, deceased,  so  appearing  as' one  of  the  sureties  upon 
said  bond,  was  not  genuine,  and  that  the  same  had  been 
fraudulently  written  thereto  without  his  knowledge  or 
consent — under  these  circumstances — the  said  executor,  Jo«- 
seph  Farneman,  did  not  appear  to  snid  action,  in  person  or 
by  attorney,  and  made  no  defence  thereto ;  that  the  said 
Isaac  Farneman  appeared  both  in  person  and  by  attorney 
to  said  suit  on  said  bond,  but  never  informed  his  said  at- 
torneys that  the  signature  of  the  said  John  Farneman  to 
said  bond  was  not  genuine,  but  wholly  concealed  the  fact 
from  them  and  his  co-executor,  and  no  defence  to  said  suit 
based  on  the  non-execution  of  said  bond  was  made,  in  favoi* 

•  

of  said  estate ;  that  the  said  Isaac  Farneman  fraudulently 
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and  in  violation  of  his  duties  as  one  of  the  executors  of 
said  estate,  and  wholly  without  the  knowledge  or  consent 
of  the  said  executor,  Joseph  Farneman,  well  knowing 
that  said  estate  was  not  liable  upon  said  bond,  did,  on  the 
19th  day  of  February,  1878,  enter  into  a  written  agree- 
ment with  said  defendant  John  A.  Oartwright,  relator  as 
aforesaid,  by  which  the  said  Isaac  Farneman  fraudulently 
agreed  that  judgment  should  be  entered  against  himself  and 
his  sureties  (the  above  named  defendants),  including  Isaac 
and  Joseph  Farneman,  executors  of  the  said  John  Far- 
neman, in  favor  of  the  said  defendant,  the  State  of  Indi- 
ana, on  relation  of  John  A.  Cartwright,  Auditor  of  Car- 
roll county,  for  the, said  sum  of  |48,000,  a  copy  of  which 
judgment,  together  with  all  the  proceedings  therein,  is 
herewith  filed,  marked  ^  Exhibit  A,'  and  made  part  of 
this  paragraph  ;  that  after  the  rendition  of  said  judgment, 

to  wit,  on  the day  of ,  187 — ,  the  said  executor, 

Isaac  Farneman,  having  embezzled  about  $9,000  of  money 
belonging  to  the  estate  of  his  father,  the  said  John  Farne- 
man, deceased,  was,  by  order  of  the  Carroll  Circuit  Court, 
removed  from  said  trust,  and  the  said  Joseph  Farneman 
voluntarily  resigned  his  office  as  such  executor,  and  the 
said  John  A.  Cartwright  was  appointed  administrator  de 
bonis  non  of  the  said  John  Farneman.  Plaintiff  further 
avers,,  that  after  the  rendition  of  said  judgment,  and  after 
the  appointment  of  the  said  Cartwright,  to  wit,  on  the 
15th  day  of  June,  1874,  the  said  Joseph  Farneman  for  the 
first  time  discovered  that  the  name  of  the  said  John  Farne- 
man, so  written  to  said  bond  as  aforesaid,  was  not  genuine, 
but  had  been  fraudulently  signed  to  said  bond,  wholly 
without  the  knowledge  and  consent  of  the  said  John  Farne- 
man ;  that  the  said  Joseph  Farneman  immediately  demanded 
of  the  said  John  A.  Cartwright,  who  was  the  acting  admin- 
istrator of  the  said  testator,  that  he  proceed  at  once,  in  be- 
half of  said  estate,  to  review  said  judgment,  which  the  said 
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Cartwright  wholly  retused  to  do ;  whereupon  the  said  Jo- 
seph Farneman,  without  delay,  in  his  own  behalf  and  in 
behalf  of  the  other  heirs  of  said  estate,  filed  a  complaint 
in  the  White  Circuit  Court,  demanding  a  review  of  said 
judgment,  in  behalf  of  said  estate. 

**  Plaintiff*  further  shows  that  the  said  John  A.  Cart- 
wright,  on  the  6th  day  of  November,  1874,  resigned  his 
said  trust  as  administrator  de  bonis  non  of  the  said  John 
Farnemau,  and  the  plaintifi*  was  in  due  form  of  law  ap- 
pointed administrator  de  bonis  non  with  the  will  annexed 
of  said  John  Farneman,  deceased;  that,  since  his  said  ap- 
pointment as  such  administrator,  he  has,  by  every  means 
at  his  own  command,  to  wit,  by  inquiring  of  David  P. 
Nelson,  the  person  who  certified  the  acknowledgment  of 
said  bond  as  to  said  John  Farneman,  and  such  other  persons 
as  would  be  likely  to  know,  as  to  whether  said  signature 
to  said  bond  was  in  fact  genuine;  that  he  did  not  discover 
for  himself,  pereonally,  that  the  signature  of  said  testator, 
John  Farneman,  to  said  bond  was  fraudulent  and  forged 
until  the  30th  day  of  March,  1875 ;  that  the  knowledge 
of  said  material  new  matter  was  wholly  within  the  knowl- 
edge of  two  persons,  to  wit,  Isaac  Farneman  and  David  P. 
Nelson.  The  former  was  confined  in  the  penitentiary,  and 
the  latter  refused  to  tell  until  the  said  30th  day  of  March, 
1875  ;  that  he  could  not,  by  any  reasonable  diligence,  have 
discovered,  and  did  not  discover,  that  the  signature  of  the 
said  decedent,  John  Farneman,  to  said  bond  was  forged, 
before  that  time  or  before  the  rendition  of  said  judgment 
And  plaintiff  avers  that  the  fact  that  said  bond  was 
not  executed  by  the  said  John  Farneman  was  not  dis- 
covered by  any  of  the  legal  representatives  or  heirs  of  aaid 
estate  (except  said  defendant,  Isaac  Farneman,  who  fraid- 
nlently  concealed  the  same)  until  the  said  month  of  June, 
1874;  that  this  plaintiff  avers  that  the  knowledge  of  said 
fact  of  the  non-execution  of  said  bond  was  concealed  by 
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and  in  violation  of  his  duties  as  one  of  the  executors  of 
said  estate,  and  wholly  without  the  knowledge  or  consent 
of  the  said  executor,  Joseph  Farneman,  well  knowing 
that  said  estate  was  not  liable  upon  said  bond,  did,  on  the 
19th  day  of  February,  1873,  enter  into  a  written  agree- 
ment with  said  defendant  John  A.  Cartwright,  relator  as 
aforesaid,  by  which  the  said  Isaac  Farneman  fraudulently 
agreed  that  judgment  should  be  entered  against  himself  and 
his  sureties  (the  above  named  defendants),  including  Isaac 
and  Joseph  Farneman,  executors  of  the  said  John  Far- 
neman, in  favor  of  the  said  defendant,  the  State  of  Indi- 
ana, on  relation  of  John  A.  Cartwright,  Auditor  of  Car- 
roll county,  for  the. said  sum  of  (48,000,  a  copy  of  which 
judgment,  together  with  all  the  proceedings  therein,  is 
herewith  filed,  marked  ^  Exhibit  A,'  and  made  part  of 
this  paragraph ;  that  after  the  rendition  of  said  judgment, 

to  wit,  on  the day  of ,  187 — ,  the  said  executor, 

Isaac  Farneman,  having  embezzled  about  $9,000  of  money 
belonging  to  the  estate  of  his  father,  the  said  John  Farne- 
man, deceased,  was,  by  order  of  the  Carroll  Circuit  Court, 
removed  from  said  trust,  and  the  said  Joseph  Farneman 
voluntarily  resigned  his  office  as  such  executor,  and  the 
said  John  A.  Cartwright  was  appointed  administrator  de 
bonis  non  of  the  said  John  Farneman.  Plaintiff  further 
avers,,  that  after  the  rendition  of  said  judgment,  and  after 
the  appointment  of  the  said  Cartwright,  to  wit,  on  the 
15th  day  of  June,  1874,  the  said  Joseph  Farneman  for  the 
first  time  discovered  that  the  name  of  the  said  John  Farne- 
man, so  written  to  said  bond  as  aforesaid,  was  not  genuine, 
but  had  been  fraudulently  signed  to  said  bond,  wholly 
without  the  knowledge  and  consent  of  the  said  John  Farne- 
man ;  that  the  said  Joseph  Farneman  immediately  demanded 
of  the  said  John  A.  Cartwright,  who  was  the  acting  admin- 
istrator of  the  said  testator,  that  he  proceed  at  once,  in  be- 
half of  said  estate,  to  review  said  judgment,  which  the  said 
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Cartwright  wholly  refused  to  do ;  whereupon  the  said  Jo- 
seph Fartieman,  without  delay,  in  his  own  behalf  and  in 
behalf  of  the  other  heirs  of  said  estate,  filed  a  complaint 
in  the  White  Circuit  Court,  demanding  a  review  of  said 
judgment,  in  behalf  of  said  estate. 

*'  Plaintiff'  further  shows  that  the  said  John  A.  Cart- 
wright,  on  the  6th  day  of  November,  1874,  resigned  his 
said  trust  as  administrator  de  bonis  non  of  the  said  John 
Parneman,  and  the  plaintiff"  was  in  due  form  of  law  ap- 
pointed administrator  de  bonis  non  with  the  will  annexed 
of  said  John  Farneman,  deceased ;  that,  since  his  said  ap- 
pointment as  such  administrator,  be  has,  by  every  means 
at  his  own  command,  to  wit,  by  inquiring  of  David  P. 
Nelson,  the  person  who  certified  the  acknowledgment  of 
said  bond  as  to  said  John  Farneman,  and  such  other  persons 
as  would  be  likely  to  know,  as  to  whether  said  signature 
to  said  bond  was  in  fact  genuine;  that  he  did  not  discover 
for  himself,  pereonally,  that  the  signature  of  said  testator, 
John  Farneman,  to  said  bond  was  fraudulent  and  forged 
until  the  30th  day  of  March,  1875 ;  that  the  knowledge 
of  said  material  new  matter  was  wholly  within  the  knowl- 
edge of  two  persons,  to  wit,  Isaac  Farneman  and  David  P. 
Nelson.  The  former  was  confined  in  the  penitentiary,  and 
the  latter  refused  to  tell  until  the  said  30th  day  of  March, 
1875  ;  that  he  could  not,  by  any  reasonable  diligence,  have 
discovered,  and  did  not  discover,  that  the  signature  of  the 
said  decedent,  John  Farneman,  to  said  bond  was  forged, 
before  that  time  or  before  the  rendition  of  said  judgment 
And  plaintiff'  avers  that  the  fact  that  said  bond  was 
not  executed  by  the  said  John  Farneman  was  not  dis- 
covered by  any  of  the  legal  representatives  or  heirs  of  said 
estate  (except  said  defendant,  Isaac  P'^arneman,  who  fra-id- 
tilently  concealed  the  same)  until  the  said  month  of  June, 
1874;  that  this  plaintiff*  avers  that  the  knowledge  of  said 
fact  of  the  non -execution  of  said  bond  was  concealed  by 
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all  pei-sons  cognizant  thereof  until  the  said  month  of  June, 
1874,  and  could  not  by  reasonable  diligence  herein  have 
been  discovered  before  that  time;  that  as  soon  as  this 
plaintiff'  succeeded  to  the  administratorship  of  said  estate, 
and  discovered  the  fact  of  the  non-execution  of  said  bond, 
he  filed  application,  and  was  substituted,  as  a  party  plain- 
tiff in  proceedings  to  review  said  judgment  before  that 
time  instituted  by  a  part  of  the  heirs  of  John  Farneman, 
by  reason  of  which  said  premises  he  says  that  said  estate 
is  not  liable  to  pay  said  judgment  or  any  part,  that  he 
prays  that  said  judgment  may  be  reviewed  and  wholly 
vacated  and  set  aside  as  to  said  estate,  and  makes  party  de- 
fendants hereto  all  the  parties  to  said  judgment  other  than 
the  estate  of  said  John  Farneman,  decedent,  and  he  prays 
judgment  for  costs." 

Each  paragraph  was  verified  by  the  aflidavit  of  the  ap- 
pellee. 

Neither  paragraph  of  the  complaint  is  sufiicient  to  au- 
thorize the  review  of  a  judgment  under  section  587  of 
the  code,  2  R.  S.  1876,  p.  249,  "  for  any  error  of  law  ap- 
pearing in  the  proceedings  and  judgment;"  nor  do  we 
understand  the  complaint  to  be  founded  on  that  clause  of 
the  section.  It  contains  no  averment  of  error  appearing 
upon  the  face  of  the  record.  But  we  understand  the 
complaint  to  be  brought  upon  the  second  clause  of 
section  587,  namely,  "  for  material  new  matter,  discovered 
since  the  rendition  "  of  the  judgment,  and  upon  the  gen- 
eral ground  that  the  judgment  was  obtained  by  fraud,  as 
against  the  decedent's  estate,  represented  by  the   appellee. 

The  proceedings  and  judgment  sought  to  be  review- 
ed, which  are  made  a  part  of  the  complaint,  show  that 
Isaac  Farneman  was  served  by  a  summons  individually, 
and  as  one  of  the  executors  of  the  will  of  John  Farne- 
man, deceased,  requiring  him  to  answer  to  the  action.-  A 
summons  was  issued  against  Joseph  Farneman  and  Jacob 


MAY  TERM,  1880.  587 


The  State,  ex  reL  Cartwright,  et  af.  v,  Holmee,  Administrator. 

Farneman,  as  executors,  etc.,  to  answer  to  the  same  action, 
but  it  does  not  appear  that  any  service  was  had  thereon. 
It  does  appear,  however,  throughout  the  entire  record, 
that  the  attorneys  for  the  defence  entered  their  appear- 
ance for  all  the  defendants,  including  Joseph  Farneman 
and  Jacob  Farneman,  executors  as  aforesaid,  demurred  to 
the  complaint,  and  answered  to  the  action  on  their  behalf, 
as  well  as  for  the  other  defendants ;  and  we  can  not  find 
any  averment  in  the  complaint  contradicting  such  ap- 
pearance, or  showing  that  it  was  without  the  knowledge 
and  approval  of  Joseph  and  Jacob  Farneman.  The  aver- 
ment in  the  first  paragraph  of  complaint,  as  to  sei  vice  and 
appearance,  is :  "  No  personal  service  was  ever  had  of 
process  in  said  case  upon  any  one  of  the  Farnemans  but 
Isaac  Farneman.  No  service  was  had  on  Isaac  Farneman, 
executor  of  John  Farneman,  deceased.  *  *  *  The 
attorneys  were  all  employed  by  Isaac  Farneman,  the  de- 
faulter." The  averment  in  the  second  paragraph  is :  "  No, 
summons  was  ever  served  upon  the  executors,  as  such ; 
that  Isaac  Farneman  was  the  principal  obligor.  *  *  *  Ha 
alone  employed  counsel.  The  co-executors,  never  having 
been  served,  did  not  participate  in  said  defence."  The 
averment  in  the  third  paragraph  is  as  follows :  "  That 
the  said  executor,  Joseph  Farneman,  during  the  progress 
of  the  settlement  of  said  estate,  resided  in  St.  Joseph 
county,  Indiana,  and  took  no  active  part  in  the  execution 
of  said  w^ill ;  *  *  that,  after  suit  was  instituted  on  said 
bond  of  the  said  Isaac  Farneman,  Treasurer  of  Carroll 
county,  Indiana,  the  said  executor,  Joseph  Farneman,  being 
informed  by  his  co-executor,  Isaac  Farneman,  that  there  was 
no  defence  in  favor  of  said  estate  to  said  suit  on  said  bond, 
«nd  not  knowing  at  the  time  of  the  rendition  of  the  judg- 
ment of  $43,000,  that  the  signature  of  the  said  John  Farn- 
eman, deceased,  so  appearing  as  one  of  the  sureties  on  said 
bond,  was  not  genuine,  and  that  the  same  had  been  written 
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fraudulently  thereto  without  his  knowledge  or  consent — un- 
der these  circumstances — the  said  executor,  Joseph  Farne- 
man,  di<l  not  appear  to  said  action  in  person  or  by  attorney, 
and  made  no  defence  thereto." 

The  averment  in  the  firet  paragraph  of  the  complaint,  that 
no  service  was  had  on  Isaac  Farneman,  as  executor,  and 
the  averment  in  the  third  paragraph,  that  Joseph  Farneman 
did  not  appear  to  the  action  by  attorney,  are  contradicted 
by  the  record;  and  there  is  nothing  in  the  averment  in 
either  paragraph  inconsistent  with  the  fact  that  Joseph 
Farneman  knew  of  the  pendency  of  the  suit,  and  knew 
that  attorneys  were  appearing  to  the  action  and  defending 
it  on  behalf  of  all  the  executors.  Indeed,  the  third  para- 
graph shows  that  Joseph  Farneman  did  have  knowledge 
of  the  suit,  and  that  he  attempted  to  excuse  himself  for 
not  actively  defending  it  upon  another  ground.  As  against 
any  thing  averred  in  the  complaint,  we  must  hold  that 
the  executors  of  the  will  of  John  Farneman,  deceased,  are 
bound  by  the  appearance  of  their  attorneys  of  record  to  the 
action  they  are  now  controverting.  The  law  governing 
this  question  will  be  found  in  the  following  authorities : 
Hall  V.  Palmer^  18  Ind.  5  ;  The  Floyd  County  Agricultural 
and  Mechanical  Association  v.  Tompkins^  23  Ind.  848; 
Wiley  V.  Pratt,  23  Ind.  628 ;  Bush  v.  Bush,  46  Ind.  70 ;  Collins 
V.  Bose^  fi9  Ind.  33.  Perhaps  the  employment  of  the 
attorneys  by  Isaac  Farneman,  as  executor,  bound  the  other 
executors.  The  decision  of  this  question  does  not  seem 
necessary  in  this  case  ;  but  see  Herald  v.  Harper,  8  Blackf. 
170 ;  The  People  v.  Keyser,  28  N.  Y.  226 ;  The  People  v. 
Miner,  23  How.  Pr.  223. 

Is  either  paragraph  of  the  complaint  sufficient  to  review 
the  proceedings  and  judgment  '*  for  material  new  matter, 
discovered  since  the  rendition  thereof?" 

The  material  new  matter,  alleged  as  the  ground  of 
review,  in  each  paragraph  of  the  complaint,  is  the  discovery 
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on  the  15th  day  of  June,  1874,  of  the  fact  that  the  signa- 
ture of  John  Farneman  to  the  bond  sued  on,  which  was 
executed  on  the  25th  day  of  November,  1868,  was  not 
genuine.  No  fact  is  alleged  as  to  how  the  discovery  was 
made,  nor  why  it  was  not  made  sooner.  It  was  a  public 
bond,  open  to  the  inspection  of  any  person  interested 
therein,  during  more  than  five  years  before  the  discovery 
was  made,  and  open  to  inspection  in  court  from  the  14th 
day  of  September,  1872,  the  time  the  suit  was  commenced, 
until  the  21st  day  of  February,  1873,  the  time  the  judg- 
ment upon  it  was  rendered,  a  period  of  five  months;  and 
from  that  date  until  June,  1874,  another  year  and  four 
months,  before  the  alleged  discovery. 

It  seems  to  us  that  a  very  low  degree  of  diligence  would 
have  discovered  so  important  a  fact,  especially  after  liti- 
gation had  been  commenced  upon  it,  long  before  so  much 
time  had  elapsed.  In  an  action  to  review  a  judgment,  on 
the  ground  of  material  new  matter,  alleged  to  have  been 
discovered  since  the  rendition  of  the  judgment,  the  com- 
plaint must  show  by  the  allegation  of  facts,  and  not  by  a 
general  averment,  that  such  new  matter  could  not  have 
been  discovered  by  due  diligence,  before  such  judgment 
was  rendered,  and  that  the  complaint  was  filed  without 
delay  after  the  discovery  was  made.  The  following 
authorities  support  us  in  this  view :  Simpkiv^  v.  Wilsoyi,  11 
Ind.  541 ;  Hall  v.  Palmer^  19  Ind.  5 ;  Nelson  v.  Johnson^ 
18  Ind.  329  ;  Comer  v.  HimeSy  49  Ind.  482 ;  Davidson  v.  King^ 
51  Ind  224 ;  Gregg  v.  Louden^  51  Ind.  585 ;  Barnes  v.  Dewey ^ 
58  Ind.  418 ;  Collins  v.  Rose^  59  Ind.  S3 ;  Harlen  v.  Watson, 
63  Ind.  143. 

Are  the  fixcts  averred  m  either  paragraph  of  the  con)- 
plaint  suflicient  to  constitute  a  cause  of  action  for  setting 
aside  a  judgment  for  fraud  in  obtaining  it? 

A  party  to  the  record  may  have  a  judgment  set  aside 
for  fraud  in  obtaining  it,  but  not  for  fraud  in  the  cause  of 
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action  upon  which  it  is  founded,  because  he  should  have 
pleaded  the  fraud  to  the  cause  of  action  before  the  judg- 
ment was  rendered. 

A  stranger  to  the  record  may,  upon  case  made,  when  he 
has  been  injured  thereby,  have  a  judgment  set  aside  for 
fraud  in  the  cause  of  action  upon  which  it  is  founded, 
because  he  has  not  had  his  "  day  in  court"  to  plead  it 
sooner.  But,  as  we  have  held  that  the  parties  complain- 
ing in  this  case  were  parties  to  the  record,  the  latter  prop- 
osition is  not  before  us. 

Fraud,  to  set  aside  a  judgment  obtained  by  it,  must  have 
been  practised  upon  the  opposite  party.  Fraud  between 
codefendauts  will  not  affect  the  plaintiff,  however  gross  it 
may  be.  Such  a  rule  would  be  subversive  of  the  rights  of  the 
plaintiff  without  his  fault,  and  could  easily  be  practised 
by  the  defendants  for  their  own  benefit.  To  apply  the 
rule  to  this  case  :  Fraud  practised  by  Isaac  Farneman  upon 
his  co-executors  can  not  affect  the  rights  of  the  State  in 
a  suit  on  his  official  bond.  The  only  allegation  having 
any  appearance  of  chargiiig  fraud  on  the  relator  of  the 
State  is  in  the  first  paragraph  of  the  complaint,  and  is 
in  these  words :  "  The  said  Isaac  Farneman  being  desir- 
ous of  escaping  from  said  indictment"  (for  embezzlement), 
"  and  Cartwright "  (the  relator),  "  being  anxious  to  obtain 
judgment  with  the  least  trouble  and  for  the  largest  sum 
possible,  promised  said  Isaac  leniency  and  mercy  in  said 
prosecution  ;  and  the  said  Isaac,  without  any  authority  so 
to  do  from  his  co-executor,  Joseph  Farneman,  who  had  not 
been  served  with  process,  or,  if  served,  who  knew  nothing 
Avhatever  of  the  fact«  concerning  the  non-execution  of  said 
bond,  and  the  liability  accrued  thereon,  the  knowledge  of 
which  fact  was  solely  confined  to  Isaac  Farneman,  fraudu- 
lently combined  with  Cartwright.  Both,  in  violation  of 
the  rights  of  said  estate,  agreed  upon  a  judgment  of 
$43,000,  some  $3,000  more  than  was  due  upon  the  defalca- 
tion of  Isaac  Farneman  for  both  terms." 
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Fraud  must  be  specially  pleaded.  We  can  perceive  no 
facts  in  this  averment  which  constitute  a  fraud.  It  was 
not  in  the  power  of  Cartwright  to  grant  leniency  or  mercy 
to  Isaac  Farneman,  in  the  prosecution  for  embezzlement, 
and  Farneman  must  have  known  this ;  besides,  what  those 
words  mean  is  not  a  fact  alleged — they  certainly  did  not 
mean  acquittal — and  represented  no  existing  fact.  It  does 
not  show  that  the  promise  of  Cartwright  was  the  cause  of 
the  agreement  to  enter  the  judgment  complained  of;  nor 
that  Cartwright  knew  any  thing  about  the  alleged  invalid- 
ity of  the  bond  upon  which  it  was  founded — indeed,  the 
implication  is  that  he  did  not  know — or  that  the  judg- 
ment was  for  too  much,  or  wrong  in  any  way ;  it  simply 
alleges,  that  Isaac  Farneman  fraudulently  co  nbiiied  with 
Cartwright,  and  that  both  agreed  to  the  judgment  ot  $43,000. 
A  combination  with  Cartwright,  fraudulent  on  the  part 
of  Isaac  Farneman,  when  Cartwright  knew  nothing  of  the 
fraud,  forms  no  ground  for  disturbing  a  judgment  in  favor 
of  the  State,  simply  because  Cartwright  was  the  relator. 
A  fraud  that  is  all  on  one  side  can  not  injure  the  other  side ; 
and  a  fraud  that  eftects  no  injury  affords  no  ground  for  relief. 
Cline  V.  Crump,  11  Ind.  125 ;  Swope  v.  Fair,  18  Ind.  800 ; 
Jenkins  v.  Lonffj  19  Ind.  28;  Quick  v.  Goodwin,  19  Ind.  438; 
Fankboner  v.  Fankboner,  20  Ind.  62 ;  Stateler's  AdmW  v.  Sam- 
ple's  Adm'r,  29  Ind.  815 ;  Curry  v.  Keyser,  80  Ind.  214 ;  Dar- 
nell v.  Rowland,  80  Ind.  342 ;  Meyer  v.  Yesser,  32  Ind.  294 ; 
Fouty  V.  Fouiy,  34  Ind.  433 ;  The  President  and  Trustees  of 
Hartsville  University  v.  HamiUony  34  Ind.  506 ;  Webster  v. 
Maiden,  41  Ind.  124 ;  Branham  v.  Record,  42  Ind.  181 ;  Joest 
V.  Williams,  42  [nd.  565 ;  The  State  v.  Prather,  44  Ind.  287 : 
Adkins  v.  Adkins,  48  Ind.  12 ;  Roush  v.  Layton,  51  Ind.  106  ; 
Steele  v.  Moore,  54  Ind.  52 ;  Markle  v. Board  of  CommWs,etc,, 
65  Ind.  185 ;  Moon  v.  Baum,  58  Ind.  194 ;  Harlen  v.  Wat- 
son,  63  Ind.  143 ;  Lepper  v.  Nuttman,  85  Ind  884. 

We  have  examined  the  authorities  cited  by  the  counsel, 
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in  their  brief  for  the  appellee.  They  seem  to  ns  to  go  to 
the  question  between  a  trustee  and  his  cestui  que  use;  as 
if  the  appellee  was  contesting  the  ease  with  Isaac  Farne- 
man.  But  that,  as  it  appears  to  us,  is  not  the  question  in 
this  case,  it  is  between  the  appellee  and  a  third  person, 
who  claims  a  right  superior  to  that  of  the  appellee,  and 
also  to  the  heirs  and  distributees  of  the  estate  he  repre- 
sents. 

Having  arrived  at  the  conclusion  that  neither  paragraph 
of  the  complaint  contains  facts  sufficient  to  authorize  the 
relief  prayed  for,  it  becomes  unnecessary  to  examine  any 
other  question  in  the  case. 

The  judgment  is  reversed,  at  the  costs  of  the  appellee, 
to  be  levied  of  the  assets  yet  to  be  administered  :  cause  re- 
manded, with  instructions  to  sustain  the  demurrers  to 
each  paragraph  of  complaint,  and  grant  leave  to  amend, 
and  for  further  proceedings. 

Opinion  filed  at  November  term,  1879. 

Petition  for  a  rehearing  overruled  at  May  term,  1880. 
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69    502 

^^i—  ^  Decedents'  Estates.—^ c/ion  by  Heir  (ni  Contract  to  Obtain  Thile  to  I^nd 
oj  Ancestor. —  Witness. — In  a  suit^by  an  heir,  against  his  co-heirs  of  a  com- 
mon ancestor,  who  had  died  intestate,  founded  upon  an  alleged  contract 
with  the  ancestor,  the  object  of  which  suit  was  to  obtain  title  to  land 
of  such  ancestor,  an  adverse  party  who  had,  previous  to  the 
bringing  of  the  suit,  assigned  to  the  plaintiff  a  part  of  the  cause  of  action 
stated  in  the  complaint,  may  be  required  by  the  plaintiff,  under  the  last 
proviso  of  section  2  of  the ''  act  defining  who  shall  be  competent  wit- 
nesses,' etc ,  2  R.  S.  1876,  p.  1B6,  to  testify  aa  a  witness  regarding  the 
matcriul  facts  stnted  in  such  complaint. 
'EyiiyE^c^. Statements. — hnplied  Admissions. — Acquiescence. — To  affect  a 
party  with  the  statements  of  others,  on  the  ground  of  his  implied  admis- 
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sion  of  their  truth  by  silence,  it  is  not  enough  that  they  were  made  in  his 
presence,  though  they  were  given  in  evidence,  in  a  judicial  proceeding, 
where,  though  a  party,  he  was  not  at  liberty  to  interpose  a  denial  of  them. 
The  circumstances  must  be  not  only  such  as  afforded  him  an  opportunity 
to  act  or  speak,  but  such  also  as  would  properly  and  naturally  call  for 
some  action  or  reply  from  parties  similarly  situated. 

From  the  Sullivan  Circuit  Court. 

S.  Covlson^  for  appellant. 

J.  1\  Gunn  and  D.  W.  Voorhees^  for  appellees. 

HowK,  J. — In  this  action,  the  appellant  sued  the  ap- 
pellees, to  enforce  the  speqitic  performance  of  an  alleged 
contract  or  agreement  between  the  appellant  and  one 
Jones  Howard,  in  his  lifetime,  who  had  died  intestate 
before  the  suit  was  commenced.  The  appellant  and  the 
appellees,  except  James  M.  Douthitt,  were  the  only  heirs 
at  law  of  said  Jonos  Howard,  deceased,  and  the  said 
Douthitt  was  the  administrator  of  said  decedent's- estate. 
The  appellant  alleged,  in  substance,  that  in  1854  he  arrived 
at  the  age  of  21  years,  and  commenced  working  for  him- 
self in  the  spring  of  1855,  and  in  the  winter  of  that  year 
he  returned  to  the  house  of  his  father,  the  said  Jones 
Howard,  on  a  visit,  intending  to  C3mmence  working  for 
himself  again  in  the  spring  gf  1856.  His  father,  Jones 
Howard,  was  then  and  before  that  time,  and  from  that 
time  until  his  death,  seized  in  fee-simple  of  certain  real 
estate,  particularly  described,  in  Sullivan  county,  Indiana. 
In  the  winter  of  1855  and  1856,  the  said  Jones  Howard 
was  becoming  old  and  infirm,  and  had  a  severe  and  pro- 
tracted illness,  which  entirely  disabled  him  from  labor,  and 
from  the  effects  of  which  he  never  recovered ;  and,  by 
reason  of  his  sickness  and  disability,  he  contracted  debts, 
which  he  was  unable  to  pay,  without  selling  or  encumber-, 
ing  his  said  real  estate.  These  debts  amounted  to  five- 
hundred  dollars,  and  the  said  Jones  Howard,  being  em- 
barrassed thereby,  then  proposed  to  the  appellant  and.hia^ 
Vol.  LXIX.— 38 
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brother,  Thomas  Howard,  one  of  the  defendants  in  this 
case,  who  was  then  a  miiior  and  residing  and  working  at 
home  for  his  father,  that  if  they,  the  appellant  and  said 
Thomas,  would  remain  at  home  with  him,  the  said  Jones 
Howard,  and  work  and  manage  his  farm,  consisting  of 
said  real  estate,  and  pay  his  debts  out  of  the  proceeds  of 
his  stock  and  personal  property  and  the  proceeds  of  said 
farm  or  otherwise,  and  furnish  to  said  Jones  and  his  wife, 
Susan  Howard,  maintenance  and  support  during  their 
natural  lives,  then  the  said  Jones  would  convev  or  make  the 
title  in  and  to  said  real  estate  over  to  the  appellant  and  said 
Thomas,  in  fee-simple,  together  with  all  the  personal 
property  had  or  held  by  him  at  the  time  of  his  death.  The 
appellant  and  said  Thomas  Howard  accepted  the  said  propo- 
sition, and,  at  the  special  instance  and  request  of  said  Jones 
Howard,  took  possession  of  said  real  estate  and  personal  prop- 
erty, under  and  in  pursuance  of  said  contract,  and  paid  oft* 
and  satisfied  all  the  debts  of  j^aid  Jones  Howard  of  which  they 
bad  any  knowledge,  of  which  about  the  sum  of  $150.00 
was  paid  with  the  appellant's  individual  means.  The  ap- 
pellant and  said  Thomas  Howard  worked  and  managed 
said  farm,  from  the  date  of  said  contract  until  1863,  when, 
by  a  mutual  agreement  made  between  the  said  Jones, 
Thomas  and  the  appellant,  the  said  Thomas,  in  considera- 
tion of  the  appellant's  agreement  to  carry  out  and  fulfil, 
from  thenceforward,  the  aforesaid  contract,  agreed  to  and 
did  surrender  to  the  appellant  all  his,  said  Thomas',  rights, 
claims,  interests  and  demands  in,  to  and  under  the  said 
first  named  contract,  to  which  agreement  the  said  Jones 
Howard  then  and  there  assented  and  agreed,  and  the  said 
Thomas,  in  pursuance  of  said  last  named  agreement,  moved 
off  of  said  farm,  and  delivered  full  possession  thereof  to 
the  appellant.  The  said  contracts  were  not  reduced  to 
writing.  The  appellant  and  said  Thomas  cleared  up  twelve 
acres  of  the  land,  with  the  consent  of  said  Jones  Howard, 
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which  was  worth  $60.00.  In  pursuance  of  said  last  named 
contract,  the  appellant  continued  to  woi'k,  manasre  and  im- 
prove said  farm,  from  the  date  thereof  until  the  commence- 
ment of  this  suit.  He  furnished  a  support  to  said  Jones 
and  Susan  Howard,  up  to  April,  1873,  when  said  Susan 
died.  During  all  said  time,  the  said  Jones  and  Susan  were 
both  in  delicate  health,  and  were  unable  to  perform  any 
labor,  and  the  said  Susan,  during  a  great  portion  of  the 
time,  in  consequence  of  her  ill  health,  required  great  care 
and  attention  ;  and,  during  all  said  time,  they  lived  together 
in  the  same  house,  and  were  provided  for,  nursed  and 
taken  care  of  by  the  appellant  and  his  family.  After  the 
death  of  said  Susan,  the  said  Jones  Howard  continued  to  live 
with  the  appellant  until  April,  1874,  when,  without  cause 
on  the  part  of  the  appellant  or  of  any  of  his  family,  he  left, 
and  from  that  time  until  his  death  resided  with  the  de- 
fendant Agga  Wilson,  his  daughter,  and  her  husband, 
William  P.  Wilson.  The  said  Jones  Howard  died  on  the 
27th  day  of  January,  1875,  without  having  executed  or 
made  any  title  to  the  appellant  for  said  real  estate. 

The  appellant  then  stated  in  detail  the  improvements 
made  by  him  on  said  farm  with  the  consent  of  said  Jones 
Howard,  under  said  last  named  contract,  and  the  value 
thereof,  in  the  aggregate  amounting  to  the  sum  of  $405.00. 

It  was  then  alleged  that  the  appellant  fully  complied 
with  his  said  contract,  and  requested  the  said  Jones  How- 
ard to  convey  or  otherwise  secure  to  him  the  title  to  said 
real  estate,  which  the  said  Jones  promised  he  would  do. 
After  the  said  Jones  left  the  appellant's  house,  in  April, 
1874,  he  absolutely  refused  to  comply  with  his  contract,  and 
served  notice  on  the  appellant  to  quit  the  possession  of 
said  farm.  The  appellant  had  expended  in  improving 
said  farm,  in  paying  the  debts  of  said  Jones  Howard,  and 
in  furnishing  a  support  to  said  Jones  and  said  Susan,  the 
sum  of  $5,965.00,  none  of  which  had  been  repaid.    The 
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appellee  Douthitt,  as  administrator  of  said  Jones  Howard, 
deceased,  had  taken  possession  of  all  the  personal  property 
of  said  decedent,  which,  by  said  contract,  belonged  to  the 
appellant;  and  that  the  said  Jones  was  only  indebted  in  a 
small  sum  for  funeral  expenses,  which  the  appellant  was 
ready  and  willing  to  pay. 

The  prayer  of  the  complaint  was  for  a  specific  perform- 
ance of  the  contract,  and  the  conveyance  to  the  appel- 
lant of  the  real  estate  described  therein,  or,  if  the  court 
should  find  that  the  itppellant  was  not  entitled  to  such 
relief,  that  the  said  sum  of  five  thousand  nine  hundred 
and  sixty-five  dollars  should  be  allowed  in  his  favor, 
against  the  estate  of  said  Jones  Howard,  deceased. 

All  the  appellees,  except  said  Douthitt  and  Thomas 
Howard,  jointly  answered  in  two  paragraphs : 

1.  A  general  denial ;  and, 

2.  As  to  so  much  of  the  complaint  as  sought  for  an 
allowance  against  the  decedent's  estate,  that  the  cause  of 
action  did  not  accrue  within  six  years. 

Douthitt  answered  in  three  paragraphs : 

1.  A  general  denial ; 

2.  Setting  up  his  appointment  as  administrator,  and 
giving  a  list  of  the  decedent's  property  in  his  hands  to  be 
administered ;  and, 

3.  Six  years'  statute  of  limitations.  ' 
Thomas  Howard  answered  by  a  general  denial. 

To  the  affirmative  paragraphs  of  answer,  the  appellant 
replied,  putting  the  case  at  issue.  A  trial  of  the  cause 
by  a  jury  resulted  in  a  verdict  for  the  defendants,  the 
appellees  in  this  court.  The  appellant's  motion  for  a  new 
trial  having  been  oveiTuled,  and  his  exception  entered  to 
this  ruling,  the  court  rendered  judgment  on  the  verdict. 

The  only  error  assigned  by  the  appellant,  in  this  court, 
is  the  decision  of  the  circuit  court  in  overruling  his  mo- 
tion for  a  new  trial.     The  causes  for  such  new  trial,  relied 
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upon  by  the  appellant's  counsel  for  the  reveraal  of  the 
judgment,  consiBted  chiefly  of  alleged  errors  of  law 
occurring  at  the  trial,  in  the  exclusion  and  admission  of 
evidence,  and  in  giving  and  refusing  to  give  the  jury 
instructions.  We  need  not  and  will  not,  in  this  opinion, 
set  out  all  the  causes  assigned  by  the  appellant  for  such 
new  trial ;  but  we  will  proceed  at  once  to  the  consideration 
and  decision  of  what  we  regard  as  the  important  and  con- 
trolling questions  in  this  ease. 

At  the  proper  time,  on  the  trial  of  this  cause,  to  main- 
tain his  cause  of  action  as  stated  in  his  complaint,  the  ap- 
pellant called  as  a  witness  in  his  behalf  the  appellee 
Thomas  Howard,  one  of  the  heirs  at  law  of  Jones  Howard, 
deceased,  and  one  of  the  defendants  below  to  the  appel- 
lant's action. 

By  this  witness,  as  shown  by  a  bill  of  exceptions  prop- 
erly in  the  record,  the  appellant  offered  to  prove  every 
material  fact  alleged  in  his  complaint,  setting  them  out  in 
his  offer,  in  detail.  We  need  not  set  out  the  facts  which 
the  appellant  thus  offered  to  prove,  because  they  would  be 
merely  a  repetition  of  the  allegations  of  the  complaint, 
of  which  we  have  already  given  a  full  summary,  in  this 
opinion.  The  record  states  the  ruling  of  the  court,  in 
regard  to  tlie  evidence  thus  offered  by  the  appellant,  as 
follows : 

"  To  the  introduction  of  which  said  evidence,  and 
every  part  thereof,  the  defendants  objected  for  the  reason 
that  the  said  Thomas,  although  a  party  defendant  to  the 
record  in  this  suit,  is  an  incompetent  person  to  prove  said 
facts,  he  being  the  plaintiff'  's  assis^nor  of  his  interest  in 
said  original  contract,  which  objections  the  court  sustained, 
and  refused  to  allow  said  witness  to  give  in  evidence  to 
the  jury  said  facts,  f  which  ruling  and  decision  of  the 
court,  in  sustaining  said  objection  and  in  excluding  said 
evidence  from  the  jury,  the  plaintiff*  excepted, "etc. 
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In  section  1  of  *'  An  act  defining  who  shall  he  compe- 
tent witnesses,"  etc.,  approved  March  11th,  1867,  it  is 
provided,  inter  aliUy  that  "  any  one  person  or  party  in  a  suit 
may  compel  any  other  person  or  party  therein  to  testify 
under  the  same  regulations  as  other  witnesses  may  be 
compelled,  and  the  interest  in  the  suit  of  any  witness  shall 
be  regarded  only  as  to  his  or  her  credibility,  and  shall  not 
affect  his  or  her  competency."  Acts  1867,  p.  225 ;  2  R.  S. 
1876,  p.  132. 

The  last  proviso  in  section  2  of  the  same  act  reads  as 
follows : 

"  And  provided  further^  That  in  all  suits  by  or  against 
heirs,  founded  on  a  contract  with  or  demand  against 
the  ancestor,  the  object  of  which  is  to  obtain  title  to 
.or  possession  of  land  or  other  property  of  such  ances- 
tor, or  to  reach  or  affect  the  same  in  any  other  way, 
neither  party  shall  be  allowed  to  testify  as  a  witness  as 
to  any  matter  which  occurred  prior  to  the  death  of  such 
ancestor,  unless  required  by  the  opposite  party  or  by  the 
court  trying  the  cause,  and  the  assignor  of  the  plaintiff  in 
any  such  suit,  where  there  has  been  an  assignment  of  the 
cause  of  action,  shall  be  deemed  and  held  to  be  a  party 
within  this  provision."     2  K.  S.  1876,  p.  135. 

These  were  the  statutory  provisions  defining  who  shall  be 
competent  witnesses,  which  were  in  force  at  the  time  of 
the  trial  of  this  cause,  and  are  still  in  force,  under 
which,  as  we  suppose,  the  court  excluded  from  the  jury 
the  evidence  of  the  appellee  Thomas  Howard,  when 
offered  by  the  appellant.  VNTe  have  no  brief  of  this  cause, 
in  this  court,  from  the  appellees  or  their  counsel,  in  sup- 
port of  this  decision  of  the  court  below.  It  is  evident, 
however,  that  the  court  made  this  deoision  upon  the  hy- 
{•othcsis,  that  it  was  apparent  that  the  witness,  Thomas 
Howard,  had  assigned  to  the  appellant  the  cause  of  action, 
or  some  part  thereof,  stated  in  his  complaint ;  and  that, 
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as  such  assignor  of  the  appellant,  the  witness,  Thomas, 
was  utterly  incompetent  to  testify  to  any  facts  in  relation 
to  the  appellant's  cause  of  action,  under  the  last  proviso, 
above  quoted,  of  said  section  2  of  the  statute. 

Conceding,  without  deciding,  that  under  the  facts  of 
this  case,  as  they  appear  in  the  record,  the  witness,  Thomas 
Howard,  was  an  assignor  to  the  appellant  of  his  cause 
of  action,  as  stated  in  his  complaint,  or  of  some  part 
thereof,  we  are  clearly  of  the  opinion  that,  notwithstand- 
ing the  fact  thus  conceded,  the  appellant  had  the  right,  or 
ought  to  have  had  such  right,  under  a  fair  construction 
of  the  last  proviso,  above  quoted,  of  said  section  2  of  the 
statute,  to  require  the  witness,  Thomas,  to  testify  to  all 
the  facts  within  his  knowledge,  which  the  appellant  otter- 
ed to  prove  by  him.  This  was  a  suit  by  the  appellant, 
an  heir,  against  the  appellees,  his  co-heirs  of  Jones  How- 
ard, deceased,  who  had  died  intestate,  founded  upon  an 
alleged  contract  with  the  deceased  ancestor,  the  object  of 
which  suit  was  to  obtain  title  to  land  of  such  deceased  an- 
cestor. It  will  be  seen,  therefore,  that  this  suit  comes 
fairly  within  the  exact  letter  of  the  above  quoted  proviso. 

Upon  the  assumption  that  the  witness,  Thomas  Howard, 
was  the  assignor  of  the  appellant,  the  plaintiff  below,  of 
his  cause  of  action,  or  some  part  thereof,  as  stated  in  hia 
complaint,  this  proviso  declares  that  such  an  assignor 
"  shall  be  deemed  and  held  to  be  a  party  within  this 
provision."  In  this  case,  however,  it  was  not  necessary 
that  the  witness,  Thomas  Howard,  should  be  merely 
"deemed  and  held  to  be  a  party,"  for  he  was  an  actual 
party.  Not  only  so,  but  he  was  a  necessary  party,  oppo- 
site and  adverse,  in  the  full  meaning  of  those  words, 
to  the  appellant  in  this  suit.  As  one  of  the  heire  at  law 
of  Jones  Howard,  deceased,  the  interest  of  the  vvitness, 
Thomas  Howard,  in  the  result  of  this  suit,  was  apparently 
as  adverse  and  opposed  to  the  claim  of  the  appellant  as 
that  of  any  of  the  other  appellees  or  defendants.    The 
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witness  had  answered,  by  a  general  denial,  "each  and  every 
material  allegation  in  plaintift^'s  complaint;"  so  that,  un- 
der the  issues  in  this  case,  he  and  the  appellant  were 
clearly  opposite  parties.  Martin  v.  Asher's  AdraW^  25 
Ind.  237;  Upton  v.  Adams'  ExWs,  27  Ind.  432;  and 
Pea  V.  Pea,  35  Ind.  387. 

We  are  clearly  of  the  opinion,  that,  under  the  last  pro- 
viso, above  quoted,  of  section  2  of  the  statute  defining 
who  shall  be  competent  witnesses,  the  appellant  had  the 
right  to  require  the  witness,  Thomas  Howard,  to  testify 
to  the  facts  which  he  oftered  to  prove  by  such  witness,  if 
within  his  knowledge;  and  that  the  court  erred  in 
excluding  such  evidence  and  facts  from  the  jury  trying 
the  cause. 

On  the  trial  of  the  cause,  three  witnesses  x>n  behalf  of 
the  appellees,  over  the  objections  and  exceptions  of  the 
appellant,  were  allowed  by  the  court  to  give  in  evidence 
to  the  jury  a  statement  made  by  said  Jones  Howard,  de- 
ceased, in  his  lifetime,  to  the  effect  that  there  was  no  con- 
tract between  him  and  the  appellant.  It  appeared,  that 
this  statement  had  been  made  by  said  Jones  Howard, 
while  he  was  testifying  as  a  witness,  in  a  suit  besfore  a 
justice  of  the  peace,  between  the  appellant  and  a  third 
person,  and  in  the  appellant's  presence. 

It  seems  to  us,  that  the  dourt  erred  in  allowing  the  ap- 
pellees' witnesses  to  give  in  evidence  to  the  jury  this 
statement,  so  made  by  said  Jones  Howard,  as  a  witness ; 
for,  although  it  appeared  that  the  statement  was  made  in 
the  presence  of  the  appellant  and  was  not  denied  by  him, 
yet  it  could  not  be  said  that  he  had  acquiesced  in,  or  was 
concluded  by,  the  statement  so  made.  The  rule  on  this 
subject  is  thus  stated,  in  note  1  to  sec.  197  of  1  Qreenleaf  on 
Evidence:  "To  affect  a  party  with  the  statements  of 
others,  on  the  ground  of  his  implied  admission  of  their 
truth  by  silent  acquiescence,  it  is  not  enough  that  they  were 
made  in  his  presence;  for,  if  they  were  given  in  evidence 
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in  a  judicial  proceeding,  he  is  not  at  liberty  to  interpose 
when  and  how  he  pleases,  though  a  party ;  and  therefore 
IS  not  concluded."  In  reference  to  admissions,  as  implied 
from  the  acquiescence  of  a  party,  Mr.  Greenleaf  says,  in 
said  section  197 :  "  The  circumstances,  too,  must  be  not 
only  such  as  afforded  him  an  opportunity  to  act  or  to 
speak,  but  such  also  as  would  properly  and  naturally  call 
for  some  action  or  reply,  from  men  similarly  situated." 
This  rule  of  evidence  has  been  fully  approved  and  adopted 
by  this  court,  in  the  cases  of  Pierce  v.  Goldsberry,  35  Ind. 
817,  and  of  Broyles  v.  The  State^  ex  rel.  DeLong^  47  Ind. 
251.  Under  this  rule  of  evidence,  it  seems  to  us  that  the 
court  erred  in  permitting  the  appellees  to  prove  on  the  trial 
the  statement  of  Jones  Howard,  deceased,  in  his  lifetime, 
as  evidence  in  this  case. 

We  have  now  considered  and  decided  what  we  regard 
as  the  controlling  questions  presented  for  our  decision  by 
the  record  of  this  cause ;  and  we  are  led  to  the  conclusion 
that  the  court  below  erred  in  overruling  the  appellant's 
motion  for  a  new  trial.  In  this  ntDtion,  the  appellant  also 
assigned,  as  causes  for  such  new  trial,  a  number  of  other 
alleged  errors  of  law  occurring  at  the  trial,  which  we 
have  not  considered,  and  do  not  deem  it  necessary  for  us 
to  consider,  in  this  opinion.  Upon  another  trial,  the  case 
will  probably  be  presented  to  the  triors  of  the  facts,  upon 
very  difterent  evidence  from  that  which  appears  in  the 
present  record ;  and  the  other  alleged  errors  of  law,  if 
they  exist,  will  probably  not  occur  again.  In  view  of 
these  probabilities,  we  will  not  extend  further  this  already 
lengthy  opinion. 

The  judgment  is  reversed,  at  the  appellees'  costs,  and  the 
cause  is  remanded,  with  instructions  to  sustain  the  motion 
for  a  new  trial,  and  for  further  proceedings  in  accordance 
with  this  opinion. 

Opinion  filed  at  November  term,  1879. 

Petition  for  a  rehearing  overruled  at  May  term,  1880. 
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resident  either  of  the  county  or  State  in  which  the  proceedings  are  com- 
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Trusts. 
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BOUNTY. 

Order  by  Count y  Commvisionefs, — Ck>mpiaini. — During  tbe  War  of  the  Re- 
bellion und  subsequent  to  a  certain  call  by  the  President  for  volunteers, 
the  board  of  comuiissionera  of  a  certain  county  in  this  State  made  an 
order  "  that  there  be  paid,  out  of  tbe  county  treasury,  to  each  volunteer 
beins;  a  resident  of  the  county,"  who  might  enlifit  therefrom,'Mn  the 
military  service  of  the  United  States,"  under  such  call,  while  the 
quota  of  the  county  remained  unfilled,  a  certain  sum  of  money,  less 
bums  advanced  to  his  family,  on  his  producing  a  certificate  that  he  had 
been  duly  mustered  in.  The  board  subsequt-ntly  passed  an  order  re- 
scinding the  previous  order,  to  take  effect  at  a  future  day  specified,  but 
providing  that  the  rc!^ci6sion  should  not  apply  to  persons  who  had,  or 
before  such  day  should  have,  subscribed  "  a  contract  for  enlistment, 
whether  they'  hud  " been  mustered  "  in  at  that  date  or  not.  A  com- 
plaint was  filed  before  the  board,  alleging  that  the  plaintiff,  while  a 
resident  of  that  county  and  before  its  quota  had  been  filled,  had  en- 
listed under  such  call  and  been  credited  to  tbat  county. 

Held,  on  demurrer,  tbat  the  complaint  was  sufiicicnt. 

Board  of  CommWa,  etc.,  v.  Woods,  356 

BRIEF. 
See  Supreme  Court,  8,  21. 

BURDEN  OP  PROOF. 
See  GovEKAMT,  8;  Guardian  and  Ward,  1;  Instruction,  3. 

What  Plaintiff  is  Bound  to  Prove. — It  is  not  true,  as  a  general  rule,  that  a 
plaintiff  is  bound  to  prove  all  tbe  allegations  in  his  complaint ;  and, 
when  his  complaint  is  denied,  he  is  only  bound  to  prove  all  tbe  aver, 
ments  therein  which  are  necessary  to  his  recovery. 

Morgan  v.  Wattles,  260 

BURGLARY. 
See  Criminal  Law,  18. 

CARRYING  CONCEALED  WEAPON. 
See  t/RiMiNAL  Law,  18. 

CASES  DISTINGUISHED  AND  OVERRULED. 

1,  Richardson  v.  The  State,  exreL  Crow.  65  Ind.  381,  as  to  measure  of 
damages  in  an  action  on  a  guardian's  bond,  overruled. 

Baldridffe  v.  State,  ex  ret.,  166 

2.  Reid  v.  The  State,  ex  rel..  etc,,  58  Ind.  406,  as  to  measure  of  damages  in 
an  action  on  a  township  trustee's  bond,  distinguished. 

Goldsberry  v.  State,  ex  reL,  480 

CERTIORARI. 
See  Supreme  Court,  8,  22,  28. 

CHALLENGE  TO  ARRAY. 
See  Grand  Jury. 

CHECK. 

1.  Action  on  Dishonor  of.— Notice  of  Non-Payment.— Delay  in  Presenting 
for  Payment. — Where  a  party  draws  a  check  on  a  bank  to  pay  a 
debt,  having  no  funds  in  such  bank  with  which  to  pay  the  check,  or, 
havine  funds  at  the  time,  withdraws  the  same  before  the  check  is  pre- 
sented for  payment,  he  can  not,  in  an  action  thereon,  avoid  his  liability 
either  for  want  of  notice  of  the  non-payment  of  the  check,  when  pre- 
sented, or  because  the  holder  did  not  promptly  present  the  same  for 
payment.  Fletcher  v.  Piersmi,  281 

2.  Complaint  by  Payee  Agaifist  Drawee — Acceptance. — A  complaint  by 
the  payee,  against  the  drawee,  upon  a  bank  check,  which  docs  not 
allege  an  a(jceptance  thereof,  by  the  drawee,  is  insufiRcient. 

National  Bk.  v.  Second  Ncfl  Bk,,  479 
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8.  Words  Control  Marginal  Figures, —  Uncertainty. — The  body  of  a  check 
was  for  **twentv-one  and  thirty-six  in  exchange  dollars,"  while  the 
margin  contained  the  figures  '*  $2,186.00.'' 

Held^  that  the  figures  w^re  controlled  and  contradicted  by  the  words*in  the 
body  of  the  check.  Ih, 

4.  Acceptance. — The  fact  that  the  cashier  of  a  bank,  upon  which  a  check 
is  drawn,  takes  the  check  and  places  it  upon  the  "  cancelling  fork," 
does  not  constitute  such  an  acceptance  as  will  prevent  him  from 
declining  to  pay,  and  returning,  the  same,  upon  learning  that  the 
drawer  has  not  sufficient  fund«>,  or  if  the  check  is  not  in  proper  form.  Jb, 

CHURCH. 
See  Criminal  Law,  23  to  26. 

CITIES  AND  TOWNS. 
See  Common  Schools,  1;  Neoliokstce,  1,  2. 

1.  City. — Opening  Street — Iiyunetion, — Pleading. —In.  a  suit  to  enjoin  a  city 
from  opening  a  street  through  the  plaintiff's  land,  until  the  assessment 
of  damages  is  paid,  an  answer  alleging  that  the  land  described  in  the 
complaint  was,  at  the  time  the  proceedings  to  .appropriate  the  same 
were  commenced  and  for  many  years  prior  thereto,  an  open  and  public 
street  and  highway  of  said  city;  that  the  only  interest  the  plaintiff  had 
in  said  land  was  the  ownership  of  the  fee,  subject  to  a  perpetual  ease- 
ment of  a  street  and  highway  over  said  land;  that  the  proceedings  to 
appropriate  said  land  were  taken  on  behalf  of  the  city  by  mistake  and 
in  ignorance  of  the  fact  that  said  land  was  already  a  part  of  said  street; 
but  not  alleging  facts  showing  that  the  ground  appropriated  was  a  street 
by  user,  by  grant,  by  dedication  or  appropriation,  or  that  it  was  estab- 
lished in  any  manner  known  to  the  law,  is  insufficient. 

Citv  of  Elkhart  v.  SimontoUj  196 

2.  City. — Trusteee  of  Water  Works. — Election  of. — Statute  Construed, — 
Under  the  act  of  March  25th,  1879,  Acts  1879,  p.  88,  "to  authorize 
cities  and  incorporated  towns  to  construct,  maintain  and  operate  water 
works,''  ftc,  and  providing  for  the  establishment,  by  the  common  coun- 
cil, of  a  board  of  three  trustees,  and  for  the  election  of  such  trustees 
by  the  qualified  voters  of  such  city  or  town,  and  proscribing  their 
powers  and  d'lties,  the  establishment  of  such  board  of  trustees  is  not  a 
necessary  prerequisite  to  the  election  of  those  officers  by  the  voters  of  a 
city.  City  of  Lafayette  v.  State,  ex  rel,.,  218 

8.  Same. — Notice  of  Election, --Ignorance  of  Law. — If  the  election  for  such 
trustees  is  otherwise  regular,  the  want  of  any  previous  notice  thereof, 
will  not  invalidate  it.  Nor  will  the  ignorance  gf  the  people,  as 
to  the  existence  of  the  law  providing  for  the  election  of  such  trustees, 
affect  the  validity  of  the  election,  as  they  are  bound  to  take  notice  of 
the  existence  of  such  law  and  of  the  election  thereunder.  lb. 

4.  Same.  Trust ee^s  Bond — Duty  of  Common  Co^ineil. — iWawda^c— Under 
the  act  of  1879.  .«upra,  it  is  the  duty  of  the  common  council  to  deter- 
mine, by  an  order,  the  sum  in  which  the  trustees  shall  give  bond,  and 
this  duty  may  be  enforced  by  mandate.  lb. 

5.  Same. — Establishment  of  Board  of  Trustees.— Notice. — No  notice  of  a 
proceeding  by  the  common  council  to  establish  the  board  of  trustees 
of  the  water  works,  as  provided  for  m  said  act,  is  necessary  to  give  it 
validity.  lb. 

6.  City, — Presumption  as  to  Incorporation  ujid^r  General  Law  — Where  a 
city  is  a  party  to  a  suit,  it  will  be  presumed,  nothing  appearing  to  the 
contrary,  that  such  city  is  incorporated  under  the  general  law  of  this 
State  for  the  incorporation  of  cities.         City  of  Brazil  v.  McBride^  244 

7.  Same. — Marshal  Entitled  to  No  Fees. — The  marshal   of  a  city   incorpo- 
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rated  under  the  general  law  is  not  entitled  to  any  fees  in  city  or  otber 
cases  ;  and.  where  fees  have  been  taxed  and  collected  in  his  favor,  he  has 
no  right  to  the  money  thus  collected,  and  no  indebtedness  will  accrue  to 
Mm  from  the  city  on  account  of  such  fees,  or  on  account  of  the  collec- 
tion and  appropriation  thereof  by  the  police  officers  of  such  city,  with 
its  consent.  lb. 

8.  Same  — Official  Duties  of. — Salary  — Contract  with  City  for  Special  Ser- 
vices Void. — If  it  is  any  part  of  the  duties  of  the  marshal  of  a  city  to 
**  board  and  furnish  meals  to  the  prisoners  of  the  city/'  etc.,  ana  to 
'  kill  dogs  and  bury  the  carcasses  oi  dead  animals  found  within  such 
cit3%''  it  will  be  presumed  that  he  is  fully  compeni^ated  therefor  hv  his 
annual  salary,  as  fixed  by  the  common  council.  If,  however,  such  things 
are  outside  of  his  official  duties,  and  are  performed  by  him  **  by  order 
of  the  mayor  and  authorities''  of  the  city,  and  upon  a  contract,  express 
or  implied,  with  such  city,  that  he  shall  be  compensated  therefor,  with- 
out regnra  or  in  addition  to  his  salary,  then  such  contract,  under  sec- 
tion 52  of  the  general  law  for  the  incorporation  of  cities,  is  void.        lb. 

9.  Same  — Action  by  Marshal  for  Salary. — Ck>mplatnt  must  Set  Out  Ordi- 
nance Fixing  5amtf.— Under  section  51  of  the  general  law  for  the  incor- 
poration of  cities,  the  salaries  of  all  city  officers  must  be  fixed  by  ordi- 
nance by  the  common  council ;  and,  in  an  action  by  a  city  marshal  to 
recover  a  balance  alleged  to  be  due  on  salary,  a  copy  of  the  ordinance 
fixing  such  salary  must  be  filed  with  or  set  out  in  the  complaint.  He 
can  not  sue  in  indebitatus  assumpsit^  as  upon  an  implied  contract,  as 
there  is  no  such  contract.  lb. 

10.  Same. — Power  of  Common  Council  over  Salaries  of  City  Officers. — Re- 
duciion  of  Marshal's  Salary. — Under  the  general  law  of  this  State,  now 
in  force,  for  the  incorporation  of  cities,  the  common  council  of  a  city 
has  full  power  over  the  salaries  of  city  officers,  with  no  restrictions  or 
limitations  on  the  exercise  of  such  power,  except  such  as  are  specifically 
mentioned  in  the  statute.  Therefore,  such  common  council,  in  the  ex- 
ercise of  their  discretion,  has  the  power  to  reduce  the  salary  of  the  city 
marshal  at  any  time  during  his  period  of  service.  »  lb 

11.  Taxes. — Exemption  of  Lands  from  Taxation. — Common  School  Tax. — 
Statute  Construed. — A.  tax  levied  by  the  school  trustees  of  a  town  or 
city,  for  school  purposes,  is  not  a  tax  for  **  general  city  or  town  pur- 
poses," within  tne  meaning  of  section  1  of  the  act*  of  March  13th. 
1877,  Acts  1877,  Spec  Sess,  p.  74,  "exempting  certain  lands  *  from 
taxation  for  general  city  or  town  purposes  "  ^ 

City  qf  South  Bend  v    Umverstiy,  etc  ,344 

12.  Same — Injunction — Payment. — Tender. —If  part  of  a  tax  assessed  in 
such  case  oe  legal,  that  part  must  be  duly  paid  or  tendered  before  an 
action  enjoining  the  residue  can  be  maintained  lb. 

COMMON  CARRIER. 

Contract. — Title  to  Goods  Shipped, — Presumption — Delivery. — Acceptance, — 
Damages. — Pleading. — The  legal  presumption  is,  that,  upon  the  delivery 
of  goods  by  the  consignor  to  a  common  carrier,  the  title  thereto  vests  in 
the  consignee;  and  this  presumption  the  carrier  has  a  right  to  rely  and 
act  upon,  in  the  absence  of  express  notice  from  the  consignor  that  he 
retains  the  title;  and  in  an  action  by  the  consignors,  against  such 
common  carrier,  for  damages  for  the  non  delivery  of  the  goods  to 
the  consignee  at  the  place  stipulated  in  the  contract^  the  complaint  will 
be  bad  on  demurrer  if  it  does  not  allege  that  the  plaintiff"  was  the  owner 
of  such  goods,  or  that  such  goods  were  not  delivered  to  and  accepted 
by  the  consignee  elsewhere  than  at  the  place  named  in  the  contract. 

Pennsylvania  Co  v.  Holderman,  18 

COMMON  LAW 
See  Criminal  Law,  6;  Contract,  6. 
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COMMON  SCHOOLS. 
See  CiTiKS  AND  Towns,  11;  Teacher  and  Pupil;  Township;  Township 

Trustee. 

1.  School  Law. — Section  28. — diies  and  Towns. — All  of  section  28  of  the 
school  law  of  this  State,  1  R.S.  1876,  p.  788,  except  the  latter  part  thereof, 
relating  to  the  power  of  the  maiority  of  the  voters  of  a  school  district  over 
the  employment  and  dismissal  of  teachers,  applies  to  the  school  trustees 
of  cities  and  incorporated  towns,  as  well  as  to  the  trustees  of  school 
townships.  Putnam  v.  IrvingfoHj  80 

2.  Contract  iHth  Unlicensed  Teacher  Void. —  Raiificaiion.^Staiuie  (Jon- 
simed. — Under  said  section  28,  a  contract  for  the  employment  of  «n  un- 
licensed teacher  in  a  common  school  is  void  by  reason  of  the  statutory 
inhibition  against  it,  and  is  not  ratified  by  the  "subsequent  issuance  of  a 
license  to  the  teacher.  lb. 

COMMON  SENSE. 
See  Criminal  Law,  21. 

CONDITION. 
•  See  Will,  6. 

CONSIDERATION. 
See  Contract;  Mortoaob;  Pleading,  5;  Promissory  Note,  2. 

CONSTABLE. 

I-»  Removal  from  County — Official  Bond, — Liahility  of  Sureties. — Although 
a  constable  ceases  to  be  a  resident  of  the  county  in  which  he  holds  his 
office,  yet  he  is  still  a  constable  de  factOj  under  color  of  office,  and  his 
official  acts  are  valid;  and,  for  a  breach  of  his  official  duty  occurring 
afterward,  his  sureties  are  liable.  Case  v.  StatCj  ex  rel.^  46 

2.  Same. — Constable's  liight  to  Office  can  not  be  Questioned  Collaterally  — 
Ouster  — The  right  of  a  constable  to  his  office  can  not  be  questioned  col- 
laterally, but  only  in  direct  proceedings  for  that  purpose;  and  until 
sueh  proceedings  are  had,  and  he  is  ousted  from,  his  office,  or  bis  term 
expires,  his  sureties  will  remuin  liable  for  his  misfeasance  in  office.      lb. 

8.  New  Trial. — Caiufie  for. — Official  Bond— Evidence. — In  an  action  upon 
the  official  bond  of  a  constable,  conditioned  that  such  constable  would 
faithfully  discharge  the  duties  of  his  office,  the  failure  of  the  plaintiff  to 
offer  the  bond  in  evidence  affords  the  defendant  a  sufficient  ground  for  a 
new  trial,  as  such  bond  is  an  iudispensa^>le  part  of  the  plaintiff 's  evi* 
dcnco.  Bowers  v.  Staie^  ex  rel.^  60 

CONSTITUTIONAL  LAW. 
See  Criminal  Law.  82;  Judgment,  2;  Liquor  Law,  5;  Taxes,  2. 

1.  No  Amendment  of  Constitution  by  a  Plurality. — Suffrage. — Judicial 
Notice.— An  amendment  of  section  2  of  article  2  of  the  constitution 
of  this  State,  adopted  in  1851,  was  submitted  by  the  Legislature,  to 
the  electors  thereof,  for  ratification,  at  the  spring  election  of  1880  for 
township  officers,  by  which  amendment  a  voter  would  be  required,  in 
addition  to  the  residence  qualification  already  existing,  to  have  resided 
within  the  township  sixty  days,  and  within  the  precinct  thirty  day.s  im- 
mediately preceding  any  election  at  which  he  might  offer  to  vote.  After- 
ward an  indictment  was  returned  against  an  inspector  of  an  elec- 
tion held  subsequent  to  such  election,  for  refusing  to  receive  a  ballot 
offered  thereat,  to  which  the  defendant  pleaded  specially,  that,  at  such 
spring  election,  169,483  votes  bad  been  cast  for  such  amendment,  and 
only  152,251  votes  against  it,  and  that  such  elector  had  not  resided 
witnin  his  precinct  for  thirty  days,  at  the  time  he  offered  to  vote,  as 
required  by  such  amendment.  To  this  plea  the  State  specially  re- 
plied, alleging  that,  at  such  spring  election,  380,471  votes  had  been 
cast,  and  that,  therefore,  such  amendment  had  received  less  than  a 
majority  of  the  whole  number  of  votes  so  cast,  and  had  failed. 
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Held,  on  demurrer  to  such  reply,  that  the  Supreme  Court  takes  judicial 
notice  of  the  number  of  votes  cast  at  a  general  State  election  upon  all 
questions  of  public  affairs  affecting  the  State,  and,  therefore,  roust  know 
all  the  facts  necessary  to  the  decision  of  the  question  whether  or  not 
such  amendment  was  ratified. 

Held,  also,  that,  as  section  1  of  article  16  of  the  constitution  of  1B51  declares, 
that  "it  shall  be  the  duty  of  the  General  Assembly  lo  submit  '  any  pro- 
posed amendment  of  the  constitution  "  to  the  electors  uf  the  State,  and 
if  a  majority  of  said  electors  shall  ratify  the  sume,"  it  **  shall  become  a 
part  ofthisconstitution,*'  and  as  the  amendment  had  received  the  votes 
of  less  than  a  majority  of  all  the  electors  who  had  voted  at  such  elec- 
tion, though  receiving  a  majority  of  the  votes  cast  for  and  against  itself, 
it  was  neither  ratiflM  nor  rejected,  and,  under  a  valid  statute,  may 
again  be  submitted.  State  v.  Swifts  505 

2.  Same, — A  proposed  amendment  of  the  constitution  mast^  to  become  a 
part  of  that  constitution,  be  ratified  by  the  votes  of  a  majority  of  the 
electors  of  the  State;  but  the  General  Assembly  may  provide  that  the 
whole  number  of  votes  cast  at  the  election  at  which  &uch  amendment 
is  submitted  may  be  taken  as  the  whole  number  of  electors  of  the  State 
at  that  time.  lb. 

8.  Same. — The  act  of  March  10th,  1879,  providing  for  the  submission  of 
such  amendments,  was  defective  in  not  providing  for  the  count  of  the 
aggregHte  number  of  votes  cast  at  such  election,  or  in  failing  to  provide 
^ome  means  to  ascertain  the  whole  number  of  voies  then  cast.  fb. 

4.  Sam^, —  Wabash  and  Erie  Canal  Bonds, — Rea  Adjudicator —SwiSon  7  of 
article  10  of  the  State  constitution,  ratified  at  the  election  authorized  by 
the  act  of  January  28th,  1878,  Acts  1873,  p.  83,  is  a  valid  amendment, 
as  the  matters  connected  with  its  submission  -  and  ratification  are  r«f 
adjudicaias.  lb, 

CONTRACT. 

See  Cities    and  Towns,  8;   Common  Carrikb;   Common  Schools,  2; 

County    Commissioneks  ;     Evidence,  1  ;   Insanity,  2  ;  Mabried 

"Woman  ;  Mortoaob,  1  ;  Partition,  1  ;  Pleading,  6 ;    Promissory 

Note,  7  ;  Specific  Performance  ;  Statute  of  Frauds  ;  Witness. 

1.  Reaciasion, — Money  paid,  or  personal  property  delivered,  or  real  estate 
cooveyed,  under  a  void  contract,  or  a  contract  which  can  not  be  enforc- 
ed, may  be  recovered  back  or  compensation  bad  therefor,  and  t?ie  con- 
tract  reacinded  ,  even  against  the  representatives  of  one  of  the  parties 
thereto,  when  the  rights  of  othe'-s  have  not  intervened. 

Burt  V.  BowUs,  1 

2.  Demand. — Pleading. — In  an  action  upon  the  balance  of  an  account 
stated,  with  an  agreement  that  8aid  balance  should  be  paid  in  work  to 
be  ordered  after  a  certain  date,  the  complaint  is  bad  on  demurrer  if  it 
does  not  aver  a  demand  for  the  work  stipulated.    Davia  v.  Doherty,    11 

8.  Same. — Failure  of  Consideration  — Forged  Notes. — In  an  action  upon  a 
written  agreement  to  pay  a  balance  of  an  account  stated  in  work  if  or- 
dered afl^r  a  certain  date,  upon  which  account  there  are  credits,  an 
answer  showing  that  a  part  of  the  credits  were  given  for  promissory 
notes  purporting  to  have  been  executed  by  good  parties,  out  whic& 
notes  proved  to  be  forgeries,  is  good  as  showiner  a  failure  of  consid- 
eration of  the  agreement  to  the  extent  of  the  amount  of  the  notes*,  and 
in  such  case  it  would  not  be  necessary  to  bring  suit  on  the  notes  against 
the  parties  purporting  to  have  executed  them ,  before  setting  up  the 
above  defence,  as  the  question  of  the  genuineness  of  such  notes  could  be 
determined  as  well  under  the  above  answer  as  in  an  original  suit  there- 
on, lb, 

4.     Same,— Foundation  of  Defence, — In  such  a  case  it  was  not  necessary  to 
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make  copies  of  the  alleged  invalid  notes  part  of  the  answer,  as  such 
answer  was  not  founded  upon  them,  but  upon  the  alleged  partial  failure 
of  the  consideration  of  the  instrument  sued  upon.  lb, 

6.  Same. —  VarUaice, — Amendmeiit. — Supreme  Court, — If  there  was  any  >a- 
riance  between  the  notes  mentioned  m  the  answer  in  such  case  and  those 
offered  in  evidence,  as  to  amount,  it  might  have  been  obviated  by  an 
amendment,  and  in  the  SupruQiC  Court  the  amendment  will  be  deemed 
to  have  been  made,  lb, 

6.  Nudum  Pactum. —  Husband  afid  Wife. — CV*wmo?i  Law  Rule  as  to  Wife's 
Personal  Estate — Vested  Right — PleoA-ling. — Complaint  against  B.,  us 
the  administrator  of  the  estate  of  S.,  to  recover  money.  In  the  first 
paragraph  it  was  alleged,  in  substance,  ihat  in  1844  U.,  the  plaintiff's 
mother,  intermarried  with  S. ;  that  at  the  time  of  said  marriage  C  had  in 
her  possession,  of  her  own  separate  estate,  a  certain  sum  of  money;  that, 
by  an  agreement  thfn  and  there  made  between  them, S., the  husband,  le- 
ceived  said  money  under  a  promise  and  coutmct  to  pay  the  same,  with 
intertst,  to  the  plaintifi  at  the  death  of  her  said  mother;  that  afterward 
said  mother  died,  and,  after  her  death,  in  1870,  said  S.  also  died,  leaving 
said  sum  of  money  and  interest  due  to  the  plaintiff  and  unpaid.  A  sec- 
ond paragraph  of  complaint  differed  from  ihe  first  in  this,  that  it  alleged 
that  said  tj.  received  said  money  from  his  wife,  the  plaintifi^s  mother, 
upon  his  promise  to  pay  the  same  to  the  plaintifi*  upon  her  arrival  at  the 
ageof  twenty-one  years,  but  that  the  money  was  not  paid  at  said  time  nor 
since. 

Held,  that  the  complaint  is  insufficient. 

Heldj  also,  that  by  the  common  law,  which  was  the  law  of  this  State  on 
the  subject  in  1844,  the  personal  estate  and  money,  owned  and  possessed 
by  a  feme  sole  at  the  time  of  her  mtirriage,  at  once  became  the  absolute 
property  of  th'^  husband,  and  for  this  reason  the  agreement  counted 
upon  in  the  complaint  was  a  nudum  pactum. 

Held,  also,  that  section  5  of  \.\\^  ace  of  1853,  1  K.  S.  1876,  p.  412,  n.  2, 
changing  the  common  law  rule  in  the  above  respecs  did  not  in  any  man- 
ner impair  the  vestt  d  right  of  S.,  in  the  money  sued  ror. 

Buchanan  v.  Lee,  117 

7.  Wager  on  Residt  of  Election. — Acquiescence. — Where  A.  sells  and  de- 
livers to  B.  an  article  of  pergonal  property,  at  an  agreed  price,  the 
payment  of  which  is  to  be  contingent  upon  the  election  of  a  certain 
candidate  at  a  pending  election,  the  money  to  be  placed  in  bank  to 
await  the  result  of  such  election,  and  B.,  instead  of  depositing  the  money 
in  bank,  as  agreed,  mak^  s  an  arrangement  with  the  assistant  cashier  of 
the  bank,  but  without  the  knowledge  of  said  bank,  to  pay  A.  the 
agreed  sum  upon  the  election  of  such  candidate,  a  promissory  note 
being  taken  by  such  cashier  as  collateral  security,  and  A.  acquiesces  in 
this  arrangement  until  the  result  of  the  election  has  been  publicly  an- 
nounced, it  is  then  too  late  for  him  to  repudiate  his  contract,  upon  the 
ground  that  the  original  agreement  has  not  been  complied  with  by  B. 

Davis  V.  Leonardy  213 

8.  Same. — Public  Policy, — Such  an  agreement  is  a  wager  upon  the  result  of 
an  election,  and  as  such  is  void,  as  being  in  contravention  of  the  statute 
and  against  public  policy.  Ibt 

9.  '  Some. — Executed  Wager. — By  the  delivery  of  the  property  to  B.,  and  A.'s^ 

subsequent  acquiescence  in  the  mode  of  payment  for   it,  the  wager  be-- 
comes  an  executed   one    on  the  part  of  A.,  and  in  such  case  the   law 
affords  no  relief.     It  leaves  the  parties  where  it  finds  them.  lb, 

.10.  Same.  ^Agreement  to  Pay  Certain  Sum  in  Any  Event.  —An  arrange- 
ment by  which  A.  was  to  receive  in  any  event    as  much  as  a  certaio. 

Vol.  LXIX.— 89 
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sum  ifl  merely  colorable  and  does  not  change  the  real  natoie  of  the 
transaction  with  reference  to  its  character  ts  a  wager.  lb. 

11.  Copartnership  Contract — Action  for  Breach  of .— Pleading. — Damages. 
A  complaint  upon  a  wriiun  ountract  of  copartnenbip  between 
the  plaintiif  and  the  defendant,  alle^in^^  full  performance  on  the 
plaintiff's  part,  and  facts  showing  that  tne  aefendant  has  grossly  violat- 
ed his  duties  under  said  contract  and  wholly  failed  to  perform  his  part 
thereof,  and  further  alleging  that,  by  reason  of  such  failure  of  the  de- 
fendant to  perform  his  purb  of  said  contract,  tbe  plaintiff  has  sustained 
damages  in  a  certain  sum,  fur  the  recovery  of  which  judgment  is  de- 
manded, is  sufficient  to  show  a  breach  by  the  defendant  of  his  part  of 
said  contract,  and  that  by  reason  of  such  breach  the  plaintiff  has  sus- 
tained damages  at  least  to  the  extent  of  the  sum  paid  by  him  to  the 
defendant  as  an  inducement  to  the  formation  of  said  copartnership. 

Child  V.  Swaifiy  203 

CONVERSION. 
See  Will,  4. 

CONVEYANCE. 
See  Pabtition,   1,    6;    Railroad,  8  toll;    Rkal  Estate,  Actiok  to 

Recover,  3. 

1.  Fersotial  Property  on  Land  Conveyed. — Personal  property  on  land  does 
not  pass  to  a  purchaser  of  the  land  by  virtue  of  the  deed. 

HinkU  V.  HinkU,  134 

2.  Same — Reservation  of  Personal  Property. —  Queaiion  for  Jury. — In  such 

ca  c,  whether  there  was  a  reservation  of  the  per«onal  property,  or 
whether  it  was  a  part  of  the  con-ideration  for  the  t^ade,  are  questions 
for  the  jury  on  the  evidt'nce.  lb. 

COPY. 
See  Contract,  4 ;    Pleading,    6  ;    Proceedings    Supplementary,   1  ; 
Promissory  Note,  9  ;  Staiutb  ov  Frauds. 
^  Statute  op  Frauds. 

CORPORATION. 
See  Criminal  Law,  23  to  26. 

COSTS 

Taxation  of — Counter-Ctnim — Set-Off — iJnder  section  400  of  the  practice 
act,2R.  S.  1876.  p.  196,  where  there  are  several  issues,  each  party  is  en- 
titled to  recover  costs  only  upon  the  issues  determined  in  his  favor,  and 
where,  in  an  action  on  a  promissory  note,  on  the  issues  tendered  by 
a  counterclaim  or  set-off,  based  on  an  alleged  breach  of  warranty,  the 
plaintiff  recovers  judgment,  he  is  entitled  to  recover  costs. 

DiU  V.  O'FerreU,  500 

COUNTER-CLAIM. 
See  Costs;  Partition,  6;  Pleading,  6  to  8. 

COUNTY  AUDITOR. 

See  Railroad,  2. 

COUNTY  COMMISSIONERS. 
See  Bounty  ;  Highway  ;  Railroad.  7. 

Can  not  Employ  Attorney  to  Prosecute  Criminal. — Contract. — Ultra  T'trea. — 
A  board  of  county  commissioners  has  no  power  to  employ  an  attorney 
to  assist  in  the  prosecution  of  a  defendant  indicted  for  embezzling 
county  funds.  Board,  etc  ,  of  Ripley  Co.  v.  Ward,  441 

COUNTY  TREASURER. 
See  Review  of  Judgment,  8. 

COVENANT. 

1.    Breach. — Complaint — Demurrer,-^Ptactice, — In    an    action  to  recover 
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damages  for  the  breach  of  two  or  more  of  the  covenants  contained  in 
a  deed,  it  is  not  necessary  that  the  breach  of  each  of  such  cove- 
Dants  should  be  stated  in  a  separate  paragraph  of  complaint;  and, 
where  several  breaches  haVe  been  stated  in  a  single  paragraph  of 
complaint,  the  sufficiency  of  each  breach  may  be  separately  tested  by 
a  demurrer  thereto,  in  the  same  manner  and  to  the  same  extent  as  if 
such  breach  had  been  pleaded  in  a  separate  paragraph. 

Sheetx  v.  Longloia,  491 

2.  Incumbrance. — Eoidence. — Where,  in  alleging  a  breach  of  the  cove- 
nant against  incumbrances,  the  facts  alleged  show  an  actual  incum- 
brance on  the  property  at  the  date  of  the  deed,  such  breach  is  suffi- 
cient to  withstand  a  demurrer.  lb. 

8.  Paramount  Title. — Where,  in  an  action  by  the  grantee  to  recover 
damages  for  the  breach  of  the  covenants  contained  in  a  deed,  the  plain- 
tiff claitns  to  have  yielded  p^^ssession  to  a  paramount  title,  it  is  incum- 
bent on  him  to  show,  by  sufficient  evidence,  not  only  that  he  had  yielded 
the  possession  of  the  property  to  what  he  supposed  to  be  a  paramount 
title,  but  that  such  title  was  in  fact  paramount  to  the  title  of  any  one 
else  to  such  property.  lb, 

CRIMINAL  LAW. 

See    CoKSTiTUTiONAL  Law. 

1.  Indictment—  Unlaw/tUly  Pulling  of  Corn,  etcSection  7^,211  S.  1876, 

p.  481,  makes  it  an  offence  to  unlawfully  eo  upon  the  lands  of  another, 
and  to  '^unlawfully  pull  off,  or  pull  off  and  carry  away  any  corn  grow- 
ing on  the  stalk,  or  any  fruit  on  the  tree,  bush,  or  plant,  pumpkin  or 
melon  on  the  vine."  And,  in  charging  a  violation  of  the  statuie  in  rebpect 
to  thesd  specifications,  it  is  sufficient  to  follow  the  language  of  the  statute. 
It  is  not  necessary  to  allege  that  any  of  the  articles  specified  are  ''an- 
nual products  attached  to  the  realty.''  State  v.  AUiabach^  60 

2.  Same. — When,  however,  there  is  a  pulling  off,  etc.,  of  any  article  not 
enumerated  and  which  comes  within  the  words  '*or  other  annflal  prod- 
uct attached  to  the  raalty,  or  growing  in  the  soil,"  as  used  in  section 
76,  eupra,  the  indictment  must  show  that  such  article  was  an  annual 
product,  etc.,  in  order  to  charge  an  offence  under  the  statute.  lb. 

8.  Sunday  Law.  — ('ommon  Labor — Indictment. — An  indictment  under  sec- 
tion 1  of  the  act  providing  penalties  for  the  desecration  of  the  Sabbath, 
2  R.  S  1876,  p.  483,  which  charged  that  the  defendant,  being  over 
fourteen  yoars  of  age,  on  a  certam  day,  which  was  the  first  day  of 
the  week,  commonly  called  Sunday,  at  and  in  a  certain  county  in  this 
State,  did  then  and  there  unlawfully  engage  in  common  labor  and  his 
usual  avocation,  in  this,  to  wit,  that  he  did  then  and  there  unlaw- 
fully sell  and  deliver  to  a  named  person  two  cigars,  and  receive  from 
him  the  sum  often  cents  in  payment  for  the  same,  the  said  act  of  com- 
mon labor  not  being,  etc.,  averring  properly  the  negatives  in  the  sec- 
tion, is  sufficient  under  the  statute.  Carver  v.  The  State^  61 

4.  Same, —  Work  of  Necessity.— Selling  Cigars  at  Hotel. — Labor  performed 
on  Sunday,  which  is  necessary  under  any  particular  state  of  circumstan- 
ces, for  the  accomplishment  of  a  lawful  purpose,  is  not  a  violation  of  the 
Sunday  law.  Kiteping  a  hotel  in  this  State  on  Sunday  in  the  same  way 
that  it  is  usually  kept  on  a  weekday  is  not  unlawful;  and  if  a  hotel  keeps 
a  cigar  stand,  which  is  apart  of  its  establishment,  from  which  it  sells 
cigars  to  its  guests,  boarders  and  customers  on  a  week  day,  the  selling 
of  cigars  from  the  same  stand,  in  the  same  way,  on  Sunday,  is  not 
unlawful.  lb. 

5.  Fornication  and  Adultery  must  be  Open  and  Notorious  —Under  section 
21  of  the  misdemeanor  act  as  amended  by  the  act  of  March  9th,  1867, 
2  R.  S.  1876,  p.  466,  adultery  or  fornication,  to  constitute  a  public 
offence,  most  be  open  and  notorious.  State  v.  Johnson,  85 
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6.  Same. — Indictment  — Common  Law. — As  there  are  no  oommon  law 
offences  in  this  State,  it  is  not  a  public  offence  for  any  person  to  live  in 
adultery  or  fornication;  and  an  indictment  which  charges  that  the  de- 
fendant lived  in  fornication  with  a  named  person,  but  does  not  charge 
that  such  fornication  was  open  and  notorious,  is  insufficient.  Jb. 

7.  Riot. — Indictment — An  indictment  for  a  riot,  after  describing  the  time 

and  place  of  the  offence,  charged  thut  B ,  L.  and  S.  and  four  other  de- 
fendant*:,  "  together  with  other  persons  whoee  names  are  to  the  crand 
jurors  unknown,  did  then  and  there  unlawfully,  riotously  ana  in  a 
violent  and  tumultuous  manner,  usi^emble  and  gather  themselves  to- 
gether,  with  force  and  arniB,  to  wit,  clubs,  bells,  trumpets,  tin  pnns 
and  cannon,  and  other  wcap  ms.  and  then  and  there  unlawfully  and 
riotously,  and  in  a  violent  and  tumultuous  manner,  made  a  great  noise, 
tumult  and  disturbance,  and  then  and  there  continued  the  same  for 
half  an  hour  or  more." 
Held,  that,  under  section  4  of  the  misdemeanor  act,  2  R.  S.  1876,  p.  458,  the 
indictment  was  sufficient.  State  v.  Browne  95 

8.  Profesfiional  Oambler.— Indictment. — An  indictment  under  section  3  of 
the  act  <»f  March  15th,  1877,  Acts  1877,  Spec.  Sess.,  p.  81,  after  stating 
the  time  and  place,  alleged  that  the  defendant  "  did  unlawfully  fre- 
quent a  house  where  gambling;  is  permitted,  at  said  county  and  State, 
contrarv  to  the  form  "  etc. 

Held,  that  the  indictment  was  defective  in  not  charging  the  purpose  of  the 
defendant  in  frequenting  the  bouse  where,  etc.,  and  that  a  motion  to 
quash  was  properly  sustained.  State  v.  Allen^  123 

8.  Appeal  to  Supreme  Ck>urt,  How  Taken, — Notice  — An  appeal  in  a  crimi- 
nal cause,  during  term  tinte,  is  not  authorized  by  statute,  and.  though 
prayed  for  and  granted  in  open  court,  t-uch  appeal  will  not  dispense 
with  the  notices  required  by  section  152  of  the  criminal  code,  which 
notices  constitute  the  appeal.  Buell  v.  State^  125 

10.  Same. —  When  Transcript  Must  be  Filed. — Under  section  161  of  the 
criminal  code,  upon  appeal  to  the  Supreme  Court,  the  transcript  must 
be  filed  therein  within  thirty  days  after  such  appeal  is  taken.  76. 

11.  Felonies. — Affidavit  and  Information. — Statute  Gcmstrued. — Under  the 
first  clause  of  section  1  of  the  act  of  March  29ih,  1879,  Acts  1879,  p. 
143,  felonies  maybe  prosecuted  by  affidavit  and  information  *' when 
any  person  is  in  custoay  on  a  charge  of  felony,  and  no  grand  jury  is  in 
session.^'  In  such  case  the  affidavit  and  information,  in  order  to  justify 
the  prosecution  in  that  mode,  mu«t  show  that  the  party  accused  is  in 
custody  for  the  particular  felony  charged  against  him  in  such  affidavit 
and  information.  Dams  v.  Siate^  130 

12.  Same.  — Motion  to  Quas?i. — I^racticer^An  information  founded  on  a  bad 
affidavit  is  bad  on  a  motion  to  quash.  So,  also,  where  there  is  a  good 
affidavit  but  the  information  is  bad.  the  latter  will  be  quashed.  The 
motion  to  quash  need  not  point  out  specifically  the  objections  to  the 
affidavit  nna  information.  lb. 

13.  Carrying  Concealed  Weapons — In  a  prosecution  for  carrying  concealed 
wenpons,  the  evidence  showed  that  the  defendant  was  watching  a 
watermelon  patch,  which  had  been  previously  diipredated,  until  her 
father  and  brother  should  return  from  a  school  meeting  to  which  they 
had  gone;  that  she  took  a  revolver  from  the  house  with  her,  carrying  it 
in  her  hand,  in  the  box  in  which  it  had  been  purchased  that,  while  at 
the  melon  patch,  she  heard  her  father  and  brother  coming  home  and 
some  men  following  them,  threatening  to  beat  her  brother;  that  she 
took  the  revolver  from  the  cjround  where  it  had  been  lyinc,  and,  carry- 
ing it  in  her  hand,  went  to  her  brother's  rescue  and  succeeded  in  getting 
him  awav  from  the  men;  and  that  the  revolver  was  at  no  time  concealed. 
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unless  it  was  wheo  the  defendant  folded  lier  arms  at  the  scene  of  the 
disturbance. 
Held,  that  the  evidence  does  not  make  a  case  against  the  defendant  for  car- 
rying concealed  weapons.  Smiih  v.  State,  140 

14.  Inmffieiency  of  Evidence  to  Sustain  fndict?nent, — Discretion  of  Court. — 
Where  ibere  is  no  evidence  fairly  tending  t »  subtain  the  charge  in  an 
indictment,  the  trial  court  will  not  be  guiky  of  any  abuse  of  discretion, 
either  in  refusing  to  allow  the  argument  to  proceed  or  in  instructing 
ihe  jury  to  return  a  verdict  of  not  guilty.  State  v.  Ovei^holsery  144 

16.  Appeal  by  State.— Supreme  Court — Where  the  Supreme  Court  can  not 
render  a  decision  upon  a  question  of  law  reserved  in  a  criminal 
cause,  without  first  passing  upon  the  facts  of  the  case,  no  appeal  can  be 
taken  by  the  State.  lb. 

16.  Definition  of  Crime  or  Misdemeanor. — Liqiuyr  Law  of  1875. — Neither 
the  adjective  **un  lawful"  nor  the  adverb  "unlawfully"  is  indispensable  in 
the  definition  of  a  crime  or  misdemeanor,  in  this  State.  When  the 
commission  of  certtiin  acts  is  declared  to  be  a  misdemeanor,  it  is  thereby 
declared  to  be  unla^^  ful,  for  no  misdemeanor  can  be  lawful.  In  thfs 
view,  section  13  of  the  liquor  law  of  1876,  1  R.  S  1876,  p  872,  is  com- 
plete iu  itself  and  valid.  State  v.  Mulkisen,  145 

17.  Injury  to  ToU-Gate.— Indictment. — In  a  prosecution  for  injuring  a 
toll-gate,  founded  upon  section  66,  2  R.  S.  1876,  p.  479,  the  indictment, 
after  stating  the  time  and  place,  charged  that  the  defendant  did,  etc., 
unlawfully  injure  a  certain  toll-gate  "erected  on  the  Jonesboro  and 
Kokomo  division  of  the  "Marion  tnd  Liberty  Qravel  Road  Company, 
by  then  und  there  breaking  down  and  pulling  around  a  portion  of  said 
gale,  thereby  injuring  SMid  gnte  in  the  eum  of  one  dollar,  and  that  said 
gate  vas  then  and  there  the  property  of  the  Marion  and  Liberty  Gravel 
Road  Company,  and  the  injury  w»«8 to  the  damage  of  said  *  *  *  » 
Company  m  the  sum  of  one  dollar.'* 

Held  thai  the  charge  of  the  offence  is  sufiiciently  made.        Jay  v.  State,  158 

18.  Burglary. — Ownership, — Tefiant'  -Ituitci7ne?it. —  Variance. — A  tenant, 
who  is  in  the  exclusive  possession  of  property  under  a  written  lease,  ii», 
during  the  continuance  of  his  term,  whether  it  be  for  a  long  or  short 
time,  as  absolutely  the  owner  as  if  he  liad  the  fee  in  the  property  ;  and, 
where  an  indictment  charged  the  defendant  with  having  burglariously 
entered  the  storehouse  of  D.  arid  the  evidence  upon  the  trial  shoe's  that, 
while  D  is  owner  of  the  fee  of  the  storehouse  fo  entered,  yet  the  same, 
at  the  time  of  the  entry,  was  in  the  exclusive  possession  and  occupancy 
of  W.  as  the  lessee  and  tenant  of  D.  under  a  written  lease,  he  paying  a 
stipulated  rent  therefor  and  using  the  same  to  carry  on  his  business  as  a 
men-hant,  the  variance  between  the  name  of  the  owner  alleged  and 
that  proved  is  fa^al.  McCrillis  v.  Siate^  159 

19.  Same  — General  Tenancies. — The  rule  that,  where  the  property  burgla- 

riously broken  into  is  occupied  by  a  tenant  having  a  definite  term,  it  must 
be  alleged  lobe  his  pnperty  and  not  that  of  his  landlord,  applies  in 
this  State  to  property  held  by  a  general  tenancy,  the  duration  of  which 
is  not  fixed  by  contract,  as  the  statute  converts  such  tenancies  into  ten- 
ancies from  year  to  year.  Ih. 

20.  InMritciion  — Reasonable  Dovbt. — A  n  instruction  to  the  jury  in  a  criminal 
case,  which  limits  a  reasonable  doubt  to  something  which  is  suggested 
by,  or  nri'ses  from,  or  springs  out  '"f  the  evidence  adduced,  give^  too 
narrow  H  definition  of  a  reason  %bh»di'ubt.  Sucti  a  doubt  may  arise  from 
want  of  evidence  as  to  some  fact  having  a  Tintural  connection  with  the 
c*iu«e.  It  has  reference  to  that  uncertain  cr  nditiou  of  the  mind  which 
may  remain  after  considering  what  has  not  been  proved  as  well  as 
that  which  has.  Wright  v.  State,  163 
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21.  Same, — Common  tS!e7iM.«^ After  a  Jury  has  been  instructed  that  they  are 
the  judges  of  the  law  as  well  as  of  the  factp,  it  U  error  to  then  instruct 
them  that  *' common  sense  "is  their  be»t  gnido,  without  limiting  this 
commendation  to  so  much  of  the  case  as  h  a  refoience  to  the  Value  and 
weight  of  the  evidence.  lb. 

22.  indictment. —  Variaftee, — The  variance  between  the  word  **  prudcstant," 
as  UBtd  in  an  indictment^  and  the  word  **  protestant/'  appearing  in  the 
eyideim,ii  immaterial.  fVhlie  v.  State^27Z 

28.  Oorporation,»^Election  of  Churrh  TruBttes. — Harol  Kridenee. —  In  the 
absence  of  any  statutory  provision  that  the  election  of  the  trustees  of  a 
church  can  only  be  proved  by  written  evidence,  the  fact  of  such  elec- 
tion riiay  be  proved  by  parol  evidence  lb. 

24.  Savie. — Tres/xiss. — In  a  prosecution  for  a  trepass,  alleged  in 
the  indictment  to  have  been  committed  upon  property  of  a 
church  corporation,  parol  evidence  is  admissible  to  show  who 
were  the  acting  trustees  of  the  church,  both  at  the  time  of  the  commission 
of  the  trespHj>s  and  at  the  lime  of  the  trial  of  the  cause.  lb. 

25.  Same  — l*reaumption  of  Corj>oraie  Existence. —  When  Corporate  Exintenee 
can  not  be  Attacked  Collaterally.  —  Where  an  association  of  person -«,  under 
the  corporate  name  of  the  **  Tru.«tce8  of,"  etc ,  have  for  nearly  twenty- 
five  years  assnmiid  to  act  and  have  acted  as  a  corporation,  no  person  but 
the  State  can  be  heard  to  call  in  question  the  le^al  corporate  existence  of 
such  trustees,  or  their  rights,  powers  and  franchises  as  such  corporation. 
As  between  such  trustees  and  third  persons  other  than  the  State,  it  will 
be  presumed  that  the  trustees  are  a  corporation ;  and  their  want  of  exi^t- 
enoe  as  such  can  not  be  shown  collaterally,  in  a  prosecution  for  a  trespass 
committed  on  land^  held  in  the  corporate  name,  and  be  made  an  available 
defence.  lb. 

26.  Satne. — '*  Person '  -  Such  a  corporation  falls  within  the  statutory  definition 
of  the  term  *'  person,"  a4  <^iven  in  section  170  of  the  criminal  code,  2  R. 
S.  187t$,  p.  413,  and,  therefore,  within  the  meaning  of  the  same  term, as 
used  in  the  amended  section  14  of  the  misdemeanor  act,  2  K.  S.  1876.  p. 
463.  lb. 

27.  Practice. — Supreme  Court. — Evidence. — Where,  in  a  larceny  case,  the 
evideuce  is  not  in  the  record,  the  Supreme  Court  can  not  say  that 
certain  evidence  as  to  a  conversation  with  and  admissions  by  the  defend- 
ant was  inadmissible.  Miller  w  State,  284 

28.  Same.- Indictment  -  Variance.-yfXieva  an  indictment  churgcs  the  stealing 
of  property  belonging  to  Orange  Brookshire.  and  the  proof  shows  the 
name  of  the  owner  to  be  Orange  S  Brookshire,  or  Orange  Scott  Brook- 
shire, the  variance  is  nob  maleriul.  lb. 

29.  Arreet  of  Judgment^  Caiiees  for. — Grand  Jury.-^Challenffe  to  Array. 
— Abatement. — A  motion  was  made  to  arrest  the  jtidgment  in  a  criminal 
ca$o  because  (1)  the  record  did  not  show  that  the  grand  jury  was  drawn 
in  the  mode  prescrib<'d  by  law,  or  that  the  grand  jurors  were  n^putable 
freeholders  and  residents  of  the  proper  county,  and  because  (2)  the  judge 
in  vacation  bad  no  power  to  convene  the  grand  jury. 

Held,  that  these  objections  to  the  cfrand  jury  might  have  been  properly 
raised  by  challenging  thi3  urniv,  or  by  pleading  theiu  in  abatement,  but 
they  were  not  cau«c^  for  nrvii^iinvj^  the  judgment.  lb. 

80.  Ornnd  Juror. — Qualifications  of. — Under  the  act  of  March  13th, 
1875,  2  R.  S.  1876  p.  417.  n.  1,  "regulating  the  number  of 
grand  jurors,"  etc.,  ana  providing  *  That  a  grand  jury  »ihall  be  composed 
of  six  reputable  freeholders  and  resident*  of  the  county.''  and  repealing 
all  conflicting  laws,  a  reputHbio  householder  as  such,  wh«>  is  not  al<'o  a 
reputable  freeholder  of  the  proper  oountv,  is  not  a  i-ompeient  gnind  juror, 
either  as  a  member  of  the  regular  panel  or  as  a  talesman  ;  and  the  fact 
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that  tuch  householder  is  the  owner  in  fee-simple  of  real  estate  in  another 
State  does  not  make  him  competent  to  serve  as  a  member  of  the  grand 
jury.  Wills  v.  State,  286 

81.  ABHavlt    and    Battery, — Teacher. — Punishment  of  PupU.—A   teacher, 
'    standing    in   loco   parentis    to    his    pupils,  has    the    right    to    exact 

from  such  pupils  obedience  to  his  lawful  and  reasonable  commands,  and 
to  punish  disobedience  with  kindness,  prudence  and  propriety ;  and, 
where  the  punishment  is  not  administered  with  unreasonable  severity,  a 
proceeding  for  assault  and  battery  can  not  be  maintained  against  the 
teacher.  Danenhoffer  v.  :itate,  29d 

82.  Compelling  Witness  to  Criminate  himself. — CunstitultonalLaw. — I'respass 
on  Lands — That  part  of  section  14  of  the  act  defining  mis- 
demeanors, 2  R.  S.  1876,  p.  463,  providing  that  "  any  person  concerned 
in  such  trespass  "  on  lands  '*  may  be  compelled  to  testify  against  an  v 
other  person  therein  concerned  "  is  in  conflict  with  section  14  of  the  Bill 
of  Rights  of  the  constitution  ot   this  State,  and  is  therefore  void. 

State  V.  Efiochft^  314 

38.  Recognizance     Bond     Taken     on     Sunday     not      Void. Justice     of 

the  Peace. — Pleading. — In  an  action  by  the  State,  upon  a  forfeited  re- 
cognizance bond,  entered  into  before  a  justice  of  the  peace  for  the  ap- 
pearance of  the  principal  in  the  circuit  court  to  answer  a  charge  of 
grand  larceny,  tne  sureties  answered  that  all  the  pniceedings  upon 
which  the  bond  sued  on  was  founded,  and  the  execution  and  ap- 
proval of  said  bond,  took  place  on  the  firet  day  of  the  week,  com- 
monly called  Sunday,  and  that  the  said  bond  was  therefore  void. 

Heldj  that  the  answer  is  insuflScient.  State  v.  Douglass^  544 

CURATIVE  STATUTE 
See  Guardian  And  Ward.  6;  Judomrnt,  2. 

DAMAGES. 
See  Common  Carrier;    Contract,  11;  Guardian  and  Ward,  2,  8,  7; 
Landlord  and  Tknant,  5,  6;  NsaLiQENCR,  8-  Seduction,  8;  Supreme 
Court.  24;  Township  Trustee. 

DAY. 
See  Promissobt  I^ote,  4;  Time. 

DECEDENTS'  ESTATES. 
See  Partition,  4,  6;  Review  of  Judgment,  11 ;  Witness. 

1.  Substitution  of  Administrator  as  Plaintiff. — Statute  of  Limitations.  -The 
substitution  of  the  administrator  as  plaintiff  in  an  action,  upon  the  death 
of  the  original  pla'ntiif,  and  the  filing  of  an  amended  complaint  by  him, 
are  but  steps  in  continuation  of  the  original  action,  ana  not  the  com- 
mencement of  a  new  one;  and  where  such  amended  complaint  does  not 
set  up  any  new  ri^ht  not  asserted  in  the  original  one.  an  answer  plead- 
ing the  statute  of  liniitations  is  bad  (»n  demurrer,  if  such  original  com- 
plaint was  filed  before  the  cause  of  action  was  haired. 

RrauR  V.  Ncalis^  148 

2.  Pleading.— Intent  of  Pleader. —  A  complaint  by  an  administrator,  to  set 
aside  a  conveyance  as  fraudulent  against  his  decedent,  which  alleges 
that  such  conveyance  was  made  with -intent  to  defntud  the  plaintiff,  in- 
stead of  the  plaintiff's  decedent,  will  be  upheld  by  a  liberal  construc- 
tion,— the  intent  uf  the  pleader  being  plain.  Jb. 

8.  Administrator's  Sale  of  Land  of  Decedent  to  Himself — Acoidance  of, 
by  Heirs. — If  an  administrator,  by  order  of  court,  sell  the  lands 
of  the  deceased,  to  himself  individually,  either  directly,  or  in- 
directly through  a  third  person,  he  can  not  hold  the  title 
thereto  accainst  the  heirs  of  the  deceased,  if  they  take  the 
proper  steps  to  avoid  it.  Morgan  v.  Wattles^  260 
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4.  Same, — Such  Sale  Con^imetive  Fraud, — The  question  m  such  case  is  not 
one  of  fraud  in  fuct,  or  actual  fraud  ;  such  a  sale  being  itself  a  fraud  in 
law,  or  constructive  fraud,  which  the  law  will  not  uphold,  whatever 
may  have  been  the  motive  in  nuikin^  it.  lb. 

5.  Same, — Lapse  of  Time. — Statute  of  Limitations, — When  lapse  of  time 

is  relied  upon  as  a  defence  in  an  action  of  this  kind,  it  must  generally, 
under  our  code  of  procedure,  be  pleaded  and  based  upon  some  statute  of 
limitations.  Upon  general  principles,  the  time  elapsed  is  not  material 
to  the  case.  lb, 

DEFAULT. 

Se^  RSVIEW  OF  JUDGMXNT,  8. 

DELAY. 
See  Check,  1;  Dbcedsnts'  Estates,  6;  Review  of  Judomint,  i. 

DELINQUENT  TAX. 
See  Taxes,  1. 

DELIVERY. 
See  Common  Ca brier. 

DEMAND. 

See  Contract,  2;  Guardian  and  Ward,  1;  Refleyin,  2. 

DEMURRER. 
See  CoYENANTi  1;  Judgment,  8;    Pleading,  8;  Practice,  6,  9;  Supsemk 

Court,   11. 

DEMURRER  TO  EVIDENCE. 

1.  Practice. — A  demurrer  to  evidence,selting  out  in  full  the  oral  testimony 
of  witnesses,  and  making  the  written  portions  of  the  evidence  parts  of 
the  demurrer  by  identifying  them  as  in  a  bill  of  exceptions,  without 
writing  them  out  in  full,  U  sufficient.  Baker  v.  Baker,  899 

2.  Same  — Bill  of  Exceptions. — It  is  not  necessary  to  the  demurrer  to  pre- 
sent the  evidence  by  a  bill  of  exceptions,  but  it  is  not  erroneous  to 
do  BO.  lb. 

3.  Sams. — Supreme  Court— Presumption. — Where,  upon' appeal  to  the  Su- 
preme Court,  the  transcript  does  not  contain  all  the  evidence  stated  in 
the  demurrer  thereto,  it  will  be  presumed  that  the  ruling  of  the  court 
below  upon  such  demurrer  was  correct.  lb. 

DESCRIFTION. 
See  Mortgage,  6;  Railroad,  8. 

DILIGENCE. 
See  Delay;  New  Trial,  6;  Review  of  Judgment,  4,  8. 

DISMISSAL. 
See  Bill  of  Exceptions,  2;  Practice,  16. 

DITCHES  AND  DRAINS. 

Evidence.^ Report  of  Appraisers  — The  report  of  the  appraisers  of  benefits  to 
result  from  the  c()n>trm  tion  of  a  ditch  is  not  competent  evidence  on  the 
trial  of  such  proceeding  in  the  circuit  court.  Beck  v.  Pavey^  804 

DIVORCE. 
See  Mortgage,  7. 

DOMICILE. 
See  Bastardy,  1,  2. 

DUPLICITY. 
See  Coyenant,  1;  Pleading,  2;  Railroad.  4. 

ELECTIONS. 
See  Cities  and  Towns,  2   to  5;    Constitutional    Law;    Railroad, 

4  to  6. 
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BSTOPPEL. 
See  Bill  of  Exckptions,  1. 

EVICTION. 
See  CovEif  ANT  8. 

EVIDENCE. 

See  Bill  op  Exceptions  2,  8  ;  Burdkn  op  Proof  ;  Constable,  3  ;  Cove- 
nant, 2,  8  ;  Criminal  Law,  13,  14, 18,  '20, 22,28. 27,  28  ;  Demurrer  to 
EviDE.vnR;  Ditch Ks  axd  Drains;  Highway,  2  ;  Insanity,  1;  Land- 
lord and  Tbnant,  4,  5 ;  Liquor  Law,  8;  Newly-Discovered  Evi- 
DENCK  ;  Practice,  4,  7;  Promissory  Note,   10;  Real   Estate,  Action 

.  to  Kkcovkr,  3;  Replevin,  1;  Seduction,  2,  8  :  Supreme  Court,  9, 
13  27:   Vauianck;  Will,  8 

1,  Coniiact — Upon  the  trial  of  an  action  to  recover  for  work  done 
nnd  material  furnished  in  building  a  house,  the  defendant  offered  in 
evidwni'e  a  writincj  purporting  to  be  a  contract,  which  wasshown  to  have 
been  drawn  up  at  the  request  of  the  plaintiff,  but  which  was  not  signed 
by  either  party. 

Heldf  that  the  paper  was  not  admissible.  Lewis  v.  Ootr,  484 

2.  Statements  — Implied  Admissious.-^ Acquiescence — To     afFei't    a      party 

with  the  statemonts  of  others,  on  the  ground  of  his  implied  ad- 
mission of  their  truth  by  silence,  it  is  not  enough  that  they  were  made 
in  his  presence,  though   th^n' were    given    in  evidence,   in    a    judical 

Sroceeding,  where,  though  aparty,  he  was  not  at  liberty  tointerp-  se  a 
onial  of  them.  The  circumtttances  must  be  n(»t  only  such  as  afforded 
him  an  opportunity  to  act  or  sp^ak  but  such  also  as  would  i>roperly 
and  naturally  call  for  some  action  or  reply  from  parties  similarly 
situated.  Jioward  v.  Howard,  692 

EXCEPTION. 
See  Instruction,  1,  2  ;  Practice,  11 ;  Supreme  Court,  6, 18,  26. 

EXCESSIVE  DAMAGES. 
See  Landlord  and  Tenant,  6  ;  Review  of  Judgment,  6. 

EXECUTION. 
See  Exemption;  Levy  ;  Partition,  8  ;   Proceedings  Supplementary  . 

EXECUTOR. 
See  Married  Woman;  Will  4. 

EXEMPTION  FROM  EXECUTION. 

1.  Voluntary  Assignmetit. — Debtor's  Exempiion. — Enlargement  of  by  Impli- 
cation —Statute  ConsirtiecL— The  act  of  March  29th,  1879,  Acts  1879, 
p.  127,  increasing  the  amount  of  property  exempted  from  sale  on  exe- 
cution for  d(!bt  from  three  hundred  dollars  to  six  hundred  doU»«rj?, 
equally  enlarges,  by  implication,  the  amount  to  be  reserved  to  the 
dftbt(»r  making  an  assignment  under  the  act  of  1859  providing  for  vol- 
untary assignments.  &Neil  v.  Beck,  289 

2.  Same— Act  of  1879. — The  act  of  1879,  S7£prc^  is,  by  its  terms,  only  ap- 
plicable to  debts  contracted  after  the  taking  etlect  thereof ;  and  it  can 
not  therefore  exempt  property  under  the  assignment  law  beyond  the 
amount  mentioned  therein,  as  against  creditors  whose  debts  were  con- 
tracted before  the  act  t<K)k  effect.  lb. 

• 

3.  Same — Exempiion  where  there  are  Debts  Cofttrarfed  Before  and  After 
Act  of  1879  Took  Effect. — Where,  upon  an  assignment  being  made, 
there  are  debts  contracted  before  and  after  the  taking  effect  of  the  act 
of  1879,  the  law  can  be  ju^^tly  and  practically  appUed  by  setting  apart 
the  additional  three  hundred  dollar.**  worth  of  property  fnmi  the  bulk 
of  the  at»8etP,  and  allowing  to  the  debtor  such  a  proportion  thereof, 
or  of  the  proceeds,  as  his  sulnequent  debts  bear  to  the  whole  of  his 
debt?,  and  distributing  the  residue  thereof,  or  of  the  proceeds,  ratably 
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to  the  prior  creditors,  in  addition  to  what  they  may  receive  in  common 
with  the  sabsequent  creditors.  i&, 

EXHIBIT. 

See  Copy. 

EXPERT. 
See  Insanity,  1. 

FEES  AND  SALARIES. 
See  MAR8I1AL. 

FORECLOSURE. 
See  MoKTOAQB. 

FOREIGN  INSURANCE  COMPANY. 
See  Promissory  Note,  6. 

FORGERY 
See  Contract,  8  to  6. 

FORNICATION. 
See  Criminal  Law,  5,  6. 

FRAUD. 
See   Dbcedekts'    Estates,  8   to   5 ;  Mortgage,   7  ;  Review  of   Jttdo^ 

MBNT,  9  to  11. 

1.  Fraudulent  Representations — Promise  to  be  Performed  in  future, — Rop- 
resentatiooB,  to  be  fraudulent,  must  be  made  concerning  existing  facts  ; 
and  promises,  made  to  be  performed  in  the  future,  although  fraudulently 
made  and  afterward  broken,  do  not  constitute  fraud.     Burt  ▼.  Bowles,  1 

2.  False  Representations  of  Law  wd  Fraud, — Fraud  can  not  be  pred- 
icated upon  representations  of  the  law,  however  false  they  may  be,  and 
whether  they  are  suppressions  of  truth  or  representations  of  falsehood. 
Every  person  is  bound  to  know  the  law,  and  not  to  be  deceived  by  its 
suppression  or  false  representation.  76. 

8.  Pleading. — An  averment  of  fraud,  to  have  force,  must  state  the  facts 
constituting  the  fraud.  lies  v.  Martin,  114 

FRAUDULENT  CONVEYANCE. 
Decedents*  Estates,  2 ;  Married  Woman. 

Husband  and  Wife — Notice — Where  the  grantee  of  real  estate,  who  is 
a  purchaser  for  a  valuable  consideration  and  in  good  faith,  conveys  such 
real  estate  to  the  wife  of  the  grantor,such  wife  takes  the  title  thereto,  freed 
from  the  demands  of  her  husband's  creditors,  though  she  may  have  bad 
notice  of  the  fraud  imputed  to  her  husband,  no  money  of  the  husband 
being  put  into  the  purchase.  Evans  v.  Nealis,  148 

FUGITIVE  FROM  JUSTICE. 

1.  Governor^ s  Requisition. — Arrest  and.  Surrender. — The  requisition  of  the 
Governor  of  another  State,  accompanied  by  a  copy  of  an  affidavit 
charging  a  party  with  the  commission  of  a  certain  act,  and 
with  the  authenticated  certificate  of  such  Governor  that  snid  act  consti-' 
tutes  a  crime  under  the  laws  of  j'aid  Stste,  makes  a  prima  facie  showing 
that  such  party  is  charged  with  a  crime  in  said  Stu  c.  and  authorizes  his 
arrest  in  tnis  State.  TuUis  v.  Fleming^  15 

2.  Warrnvt. — Affidavit. — Indictment — Tt  is  not  necessary  that  a  warrant 
shall  be  issued  for  a  fugitive,  upon  the  chare;e  against  him,  before  his 
return  can  bedemand«>d  from  the  Sf  ate  or  Territory  to  which  he  may  have 
fled.  Tt  is  the  indictment  or  affidavit,  and  not  the  issuing  of  u  warrant, 
which  constitutes  the  charge  against  a  fugitive,  upon  which  bis  return 
can  be  required.  Jb 

8.  HaJbeas  Corpus. — Sufficiency  of  Affidavit  under  Laws  of  Another  State  — 
Circuit  Jwfge, — Where  a  fugitive  fmm  another  State  has  been  arrested 
by  a  sheriff  of  a  county  in  this  State,  upon  a  warrant  from  the  Gov 
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ernor  of  this  State,  and  sues  out  a  writ  of  haheqs  corpus  before  a  cir* 
cuit  judge  of  this  State»  such  judge  has  no  authority  to  pass  upon  the 
sufficiency  of  the  affidavit  charging  the  crime  under  the  laws  of  the  state 
where  it  was  filed,  if  such  laws  are  not  before  such  judge  at  tke 
hearing.  /J. 

GAMBLER. 
See  Ckiminal  Law,  8. 

GARNISHMENT. 
See  Promissory  Notk,  1. 

GOVERNOR. 
See  Fugitive  from  Justicb. 

GRACE.  • 

See  Promissory  Note,  8,  4. 

GRAND  JURY. 

See  Criminal  Law,  29,  80. 

GUARANTY. 

1.  Direct  and  CoUateraL — Notice  of  Acceptance  and  VefauU, —  When 
Necessary  to  Bind  Otiarantor — When  a  G:varanty  is  direct,  and  the 
thing  guaranteed  definite  in  its  amount  and  Known  to  the  guarantor  at 
the  time  be  gives  bis  guaranty,  neither  notice  of  the  acceptance  of  the 
guurunty,nor  of  the  default  of  his  principal,  need  be  given  to  the  guarantor. 
Bat  when  the  guaranty  is  collateral,  and  the  debt  guaranteed  yet  to  be 
created,  the  amount  of  which  is  uncertain  and  may  be  variable,  and  can 
not  be  known  to  the  guarantor  at  the  time  he  mukestheguaran*y,notice, 
within  a  reasonable  time,  to  the  guariintori>y  the  iruaranU^e,  of  his  accept- 
ance of  the  guaranty  and  ofthedefoult  of  the  principal,  is  necessary  to 
charge  the  guarantor.  Milroy  v.  Qui7in,  406 

2.  Same, — Collateral  Guaranty. —The  following  guaranty,  omitting  date  and 
signature,  falls  within  the  class  where  notice  of  acceptance  and  default 
is  necessary  :  "  Gents:  Allow  me  to  say  to  you  that  any  cigars  that  0. 
Conover,  of  Logansport,  Ind ,  may  order  from  you  for  the  next  six 
months,  if  he  fails  to  pay  you  for  them,  I  will  stand  responsible  to  vou 
for  them."  "lb, 

GUARDIAN  AND  WARD. 
See  Insanity,  2. 

1.  Action  on  Guardian^ s  Bond  by  Successor. —  Removal  of  Guardian. — 
FaU**re  to  Pay  Over. — Payment. — Burden  of  Proof. — Detnand. — At  the 
trial  of  an  action  upon  the  bond  of  B.,  a  former  guardian,  by  his  suc- 
cessor in  the  trust,  for  failing  to  pay  over  to  such  successor  the  money  in 
his  hands  belonging  to  the  ward,  it  was  phown  by  the  evidence,  that  on 
Feb.  6th,  1878,  said  B.,  as  guardian,  pres'-nted  to  the  proper  court  his 
account  current,  duly  verified,  wherein  he  showed  that  ne  whs  justly 
chargeable  with  a  certain  balance,  belongine:  to  said  ward,  and  that  he, 
said  B.,  was  then  insolvent  and  had  been  adjudged  a  bankrupt  the  pre- 
vious month,  and  had  no  money  wherewith  to  pay  his  attorneys  a  reason- 
able fee  for  preparing  said  account  current,  it  was  further  shown  that, 
upon  the  presentation  of  said  account  current,  the  rourt  charged  said  B. 
with  said  balance,  with  interest  thereon  at  ten  per  cent.,  and  forthwith 
removed  him  from  his  trust,  and  reouired  him  to  pay  over  to  the 
relator,  his  successor  in  said  trust,  the  said  balance  with  interest. 
This  action  was  commenced  in  less  than  two  weeks  after  the  removal 
of  B.  from  said  guardianship,  and  within  a  month  thereafter  trial  was  had. 

Held,  that,  from  the  evidence,  and  in  the  absence  of  any  proof  in  hupport  of 
pleasof  payment  filed  by  the  defendants,  the  jury  were  justified  in  finding 
that  B.  had  failed  to  pay  over  to  hissucca«8or  the  balance  in  his  hands,  or 
any  part  thereof,  belonging  to  the  estate  of  the  ward. 

Held,  also,  that,  upon  their  pleas  of  payment,  the  defendants  had  the  burden 
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of  tho  issues;  and  it  was  not  incumbent  on  the  relator  to  negative  these 
pleus  by  evidence,  nor  was  it  necessary  that  be  should  prove  either  the  de- 
mand or  refusa-l  of  payment.  Baldridge  v.  Staia,  ex  rel.^  166 

2.  Sanie, — Measure  of  Damages, — Case  Overruled. — The  rule  of  damages  pre- 
scribed in  the  3d  clause  of  section  9  of  the  act  of  1862  touching  the  re- 
lation of  guardian  and  ward,  2  R.  S.  1876,  p.  690,  is  applicable,  in  a  suit 
upon  a  guardian's  bond,  only  to  a  breach  of  the  particular  duty  of  a  guar- 
dian mentioned  in  said  clause  ;  but,  in  such  a  suit  for  any  breach  of  any 
other  duty  of  a  guardian,  tho  measure  of  the  relator's  damages  is,  under 
and  by  force  of  section  13  of  said  act,  governed  by  the  law  regulating 
suits  on  the  bonds  of  executors  and  administrators,  as  the  same  iii  declared 
and  set  f.»rth  in  section  163  of  the  act  providing  for  the  settlement  of  de- 
ccdcr^*  estates,  2  R.  S.  1876,  p.  661  ;  hence,  in  a  suit  upon  a  guardian's 
bond,  alleging  as  a  breach  the  failure  of  such  guardian  to  pay  over  to 
his  successor  in  the  trust  the  money  in  his  hands  belonging  to  the  estate 
of  the  ward,  it  is  not  error  to  instruct  the  jury  to  add  ten  per  cent,  in  dam- 
ages to  the  whole  amount  found  due.  So  far  as  the  case  of  Richardson  v. 
The  State,  ex  rel.  Crwo,  65  Ind.  381,  is  in  conflict  with  this  decision,  it  is 
ovCi  ruled.  P). 

8.  Same. — Interest. — RemiitUur. — Supretne  Court — In  such  case,  however,  it 
is  error  to  instruct  the  jury  to  allow  interest  at  ten  per  cent,  on  the  amount 
found  to  be  due,  the  evidence  not  showing  a  written  contract  for  the  pay- 
ment of  interest;  but  the  judgment  of  the  court  below  will  be  affirmed  by 
the  Supreme  Court,  if  tho  relator  will  enter  a  remiitittir  for  the  excess  over 
tho  legal  rate  of  interest.  /6_ 

4.  Applieaiio7i  to  Sell  Real  Estate. — Additional  Bond. — A  bond 
given  by  a  guardian  upon  his  application  to  sell  real  estate  of  bis  ward 
will  bo  good,  whatever  maybe  the  terms  of  sale  afterward  legally  provid- 
ed for  by  the  order  of  the  court,  as  such  terms  constitute  no  part  of  the 
contract  evidenced  by  the  bond.  Stevenson  v.  Siate^  exreL^  267 

6.  Same.-Changing  Terms  of  Sale, — The  court  may,  in  its  discretion,  alter  the 
terms  of  tho  sale,  after  having  tlxsd  them,  without  impairing  the  obliga- 
tion of  the  bond.  •  Jb. 

6.     Sam^  -^Defect  in  Condition  of  Bond  Cured  by  Statute.-Where  such  bond  is 
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696,  it  is  not  void,  but  it  is  given  the  same  effect,  by  section  6  of  said  stat- 
ute, as  if  it  contained  the  proper  condition.  /J. 

7.  Aetion  on  Bond. — Measure  of  Damages  —  When  Uncollected  Assets  can  not 
be  charged  against  Guardian. — In  an  action  on  a  guardian's  bond,  for 
an  alleged  failure  of  the  guardian  to  account  for,  and  pay  over  to  the 
ward,  assets  belonging  to  the  ward,  alleged  to  have  come  into  the  hands 
of  the  guardian,  the  evidence  showed  that  the  assets  consisted  of  certain 
promissory  notes  executed  to  the  guardian  by  the  surety  of  the  ward's 
former  guardian,  in  settlement  of  the  ward's  estate  in  his  hands  on 
settlement  of  his  trust,  one  of  which  notes  had  not  yet  become  due, 
whilst  the  others  had  been  duly  collected. 

Held,  that  the  amount  of  such  unmatured  note  should  not  be  included  in  the 
damages  assessed.  Hipes  v  Stai^,  ex  rel.,  408 

HABEAS  CORPUS 

See  Fugitive,  8. 

HARMLESS  RULING. 
See  Practice,  6,  6, 10. 

HEIR. 
See  Decedknts' Estates.  8;  Will,  6;  Witness. 
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HIGHWAY. 

1.  Proceeding  to  Deacrihe  and  Enter  of  Record. — Peiition\ — Board  of  Com- 
missionera. — Proceedings  by  the  board  of  commissioners  of  a  county,  to 
ascertain,  describe  and  enter  of  record  a  public  highway,  alleged  to 
have  been  used  for  twenty  years  but  not  recorded,  (1  R.  S  187G,  p. 
634,  sec.  46,)  need  not  be  commenced  by  petition,  as  the  board  may 
proceed  upon  its  own  motion;  but,  if  moved  f(>r  by  any  person  other 
than  the  board  of  commissioner.^,  a  petition  is  proper,  but  unnecessary. 

Hiffham  v.  IFinni*?*,  649 

2.  Same. — SufficUney  of  Etndenee. — Where  the  evidence  on  the  trial  of 
such  cause  shows  that  the.  road  has  been  used  for  more  than  twentv 
years,  and  regularly  worked  as  a  public  highway,  and  the  survey  shows 
the  termini  exactly,  and  ihe  line  of  the  road  between  them,  by  dis- 
tances and  directions  from  point  to  point,  so  that  any  practical  surveyor 
may  easily  ascertain  and  aesctibe  the  road  as  surveyed,  it  is  sufficient 
to  sustain  a  verdict  in  favor  of  the  plaintiff.  Tb. 

8.  Same. — J uriadici ion.— The  board  of  commissioners  and,  on  appeal,  t>>c 
circuit  court,  have  jurisdiction  of  such  proceedings.  lb. 

4.  Same. — Interrogaioriea  io  Jui^. — Special  Finding  — In  such  a  proceeding, 
interrogatorifs  to  the  jury,  as  a  busis  for  a  special  finding,  which  are 
directly  important  to  tbe'case,  are  proper.  lb. 

HUSBAND  AND  WIFE. 

See  Contract,  6  ;  Fraudulent  Conveyance  ;  Landlord  and  Tenant, 

1 ;  Married  Woman  ;  Mortgage,  4,  7  ;  Partition,  3. 

IMPEACHMENT. 

See  Seduction. 

INDEMNITY. 

See  Promi<*sory  Note,  7. 

INDICTMENT. 
See  Criminal  Law,  1  to  3,  6  to  8,  11,  12,   17,  J8,  22,  28  ;  Fugitive,  L'  ; 

Liquor  Law,  1,2.* 

INFORMATION. 
See  Criminal  Law,  11,  12.   • 

INJUNCTION. 
See  Cities  and  Towns,  1,  12  ;  Principal  and  Surety;    Railroad,  4. 

INSANITY. 
See  Review  of  Judgment,  4. 

1.  Endenee.—Non  Expert  WHneaaes. — The  opinions  of  non-expert  wit* 
nesses,  as  to  a  person's  uns'>undnes8  of  mind,  are  competent  evidence, 
they  having  stated  the  grounds  of  such  opinions. 

State, ex  rel.v.  Nemin.lOS 

2.  /  quett. — Attorney's  Fees.— Guardian. — Contract. — In  a  proceeding  to 
have  a  person  adjudo^ed  to  be  of  unsound  mind  and  to  secure  the  ap- 
pointment of  a  guardian  for  such  person,  it  is  the  duty  of  the  guardian, 
under  section  5.  2  R.  S.  1876,  p.  600,  to  pay,  out  of  the  assets  or  prop- 
erty of  the  ward,  reasonable  attorney's  fees  to  the  attorney  employed  to 
conduct  the  inquest;  but  no  specific  contract  in  relation  thereto*  made 
before  the  determination  of  the  inquest,  can  bind  the  estate?  of  the  ward 
beyond  the  reH.sonable  value  of  the  services  thus  rendered;  and,  in  an 
actiim  therefor,  by  the  attorney,  ai^ainst  the  guardian,  where  t be  com- 
plaint is  so  framed  as  to  permit  a  recovery  for  what  the  services  were 
worth,  it  is  not  necessary  to  prove  an  alleged  agreement  to  pay  a  partic- 
ular sum.  "  -        -  j^ 

INSOLVENCY. 
See  Principal  and  Surety, 2. 
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INSTRUCTION. 
See  Criminal  Law,  M,  20,  *21;  Murtoaok,  7;  Nkglige}icb,2;  New  Trial, 

1,  3,  0,  7  :  Ukplevin  2. 

1.  Exception  to  lustrucivm, —  When  Taken,— An  exception  may  be  taken  to 
un  instruction  ut  any  time  before,  but  not  after,  the  verdict  is  returned; 
and  wh^n  so  taken  will  be  deemed  to  have  been  reserved  at  the  time 
the  instruction  was  given.  Havaley  v.  Siate^  exrel.,  98 

2.  What  Ea'crpiion  not  Sufficient. — Where,  however,  after  the  jury  has  re- 
tired, but  before  they  return  their  verdict,  the  court  being  still  m  session, 
the  attorneys  for  the  defendant  take  the  instructionb  from  the  judges 
desk,  ond  without  the  knowledge  of  the  a>urt  write  on  the  margin  of  an 
instruction,  "Qiven  and  excepted  to  by  the  defendant,''  to  which  they 
sign  their  name?,  and  return  the  instructions  to  the  judge's  desk,  and 
next  morning,  after  the  minutes  of  the  preceding  day  have  been  read, 
and  after  the  jury  have  returned  their  verdict  and  been  discharged,  and 
after  notice  ot  a  motiim  for  a  new  trial  has  been  given,  call  the  atten- 
tion of  the  court  to  the  memorandum  made  on  said  instruction,  such 
acts  do  not  amount  to  a  legal  exception.  lb. 

8.  Burden  of  Proof. — Where,  on  the  pleadings  in  a  ca'ise,  the  burden  of  an 
issue  Ik  upon  the  defendant,  it  is  error  for  the  court,  in  its  instructions 
to  the  jury,  to  cast  the  burden  of  such  issue  upon  the  plaintiff. 

State,  exrA,^  v.  CrosaUy^  20S 

4.  Assumption  of  Fact  — An  instruction  beginning,  "  If.  at  or  befo^-e  the 

administrator's  sale  of  the  land.s  in  question,"  etc.,  is  hypothetical,  and 
not  open  to  the  objection  that  it  assumes  the  administrator's  sale  as  a 
fact  proved.  Morgan  v.  Wattles,   260 

5.  Same. —  A.  defendant  can  not  complain  of  an  instruction  upon  the  ground 
that  it  assumes  a  certain  thing  as  a  fact  proved,  when  his  case  depends 
upon  the  existence  of  such  fact. 

INTEREST. 
See  Guardian  and  Ward,  8  ;  Will,  2,  4. 

INTERROGATORIES  TO  JURY. 
SeeHiOHWAT,  4;  Nkw  Trial,  7;  Practicb,  1,  8. 

IRREGULARITY. 
I  See  Railroad,  6. 

I  JUDGMENT. 

See  Bastardy,  3;  Meroer:  Mortgaok.  5,  7;  Practice,  1,  8;  Review  of 
Judgment;  Skt-Off.  1,2;  Supreme  Court,  2,26. 

1.  Mistake  —Correction  at  Subsequent  Term — A  mistake  in  computing  the 
amount  due  upon  a  note,  curried  thence  into  the  judgment,  may  be 
corrected  at  a  subsequent  tprm  of  court  on  motion,  when  the  correction 
depends  merely  upon  a  calculation  u(  the  amount  duo,  as  shown  by  the 
record.  Hughes  v.  Hinds^  98 

2.  Confititutional  Law. — Curative  Statute  of  1879. — Jjocal  arid  Special  IjCffis- 
lation.— The  curative  statute  of  March  2lst,  1879,  AcU  1879.  p.  il6, 
•*  legalizing  the  practice  of  circuit  courts  in  calling  causef)  for  issues,  and 
in  entering  judgments  on  thcflrst  (1st)  day  of  th«  term,"  etc.,  is  special, 
becau*^  it  does  not  apply  to  all  ** judgments,  orders,  or  decrees''  taken 
on  the  first  day  of  the  term;  and  it  is  local  becnuso  it  does  not  in  terms 
legalize  and  validate  all  the  judgment*,  orders  or  decrees  of  all  the  cir- 
cuit courts  of  the  Stale,  taken  on  the  first  day  of  the  term,  but  only  of 
such  of  said  courts  as  had  *•  adopted  rales  «»f  practice  ninking  the  sum- 
mons in  civil  causes  returnable  to  tl»e  first  day  of  the  term.**  This 
curative  statute  is,  therefore,  within  the  inhibition  of  sections  22  and  23 
of  article  4  of  the  constitution  of  this  State,  and  wholly  void. 

Mitchdl  V.  McCorkU,  184 
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3.  Wairer  of  Tried. — Demurrer. — Where  Jadgnient  is  rendered  without 
objection  or  exception,  on  the  sustaining  of  a  demurrer  to  a  reply,  trial 
is  waived.  Coon  v.  Bean^  474 

JUDICIAL  NOTICE. 
See  Constitutional  Law,  1. 

JURISDICTION. 
See  Babta&dy,   1,  2 ;  Highway,  8;  Mortqaob,  6;   Paktition,  6;   Keal 

Estate,  Action  to  Recover,  2. 

JUSTICE   OP  THE  PEACE, 
See  Real  Estate,  Action  to  Recover,  2. 

B  L andIhORD  and  tenant. 

See  Criminal  Lirw,  18,  19. 

1.  Tnxes. — Right  of  Tenant  io  recover  from  Owner. — Husband  and  Wife. — 
Lease.— Statute  Construed. — Und^r  the  provisions  of  section  244  of  the 
act  providing  for  tbe  assessment  and  collection  oftaxts,  I  R.  S.  1876,  p. 
126,  the  tenant  or  occupant  of  real  estate,  from  vthoni  the  taxes  thereon 
shall  have  been  collt^cted,  may  recover,  by  action  against  the  owner  of 
such  real  estate,  the  amount  which  sucb  owner  ought  to  have  paid, 
whether  such  occupant  or  tenant  has  possession  of  the  real  estate  under 
a  contract  made  with  euch  owner  or  with  some  third  person.  Hence, 
insuchcas>*,  where  S.  is  in  possession  of  real  estate  as  the  tenant  ofH.. 
under  a  written  lease,  he  has  a  good  cause  of  action  against  the  real 
estate  and  the  wife  of  H.,  the  Utter  being  the  owner  thereof,  to  recover 
the  amount  of  taxes  collected  from  him  as  tenant. 

Hammon  v.  Sexton,  87 

2.  Same.— Tenancy  may  be  proved  by  Parol  Evidence.— The  fact  of  the  ten- 
ancy or  occupancy  of  real  estate  is  a  fact  which  exists  independently 
of  any  written  lease  which  the  tenant  may  hold,  and,  as  such,  may  be 
shown  by  parul  evidence.  lb, 

3.  Pleading. — Complaint  upon  Lease  — A  complaint  by  the  lessee,  upon  a 

writtf^n  lease  for  certain  land,  which  avers  the  lease  made  between  the 
parties,  alleges  that  it  is  lost  or  destroyed,  describes  the  land,  states  how 
the  rent  i^  to  be  paid,  and  alleges,  as  a  breach,  that  the  defendant  refuses 
to  give  possession  of  the  land  to  the  plaintiff,  is  sufficient  upon  demur- 
er for  wa'»t  of  facts.  Avanv.  Frey,  91 

4.  Same.'" Desiroyid  Lease, — Parol  Evidence  to  Prove  Contents. — Where  the 
evidence  in  such  case  shows  that  th*=i  lease  was  deposited  with  a  third 
person  to  hold  for  the  parties,  and  that  the  defendant  obtained  posses- 
sion  thereof  from  the  depositary,  destroyed  it,  and  rented  the  land  to 
another  tenant,  t>:e  admission  or  parol  evidence  to  prove  the  contents  of 
the  lease  is  not  erroneous.  Tb. 

5.  Same. — Damages.— Evidence, — Evidence  tending  to  prove   the  amount 

and  value  of  the  crops  which  could  have  been  raised  on  the  land  in 
ea<'h  o(  the  years  covered  by  the  lease,  with  a  view  of  laying  ground  for 
r'amages.  U  proper  to  go  to  the  court  trying  the  case.  lb, 

6.  Excessive  Damage.^. — For  damages  held  not  to  be  excessive,  see  opinion. 

lb. 
LEASE. 
See  Landlord  and  Tenant,  1  to  4. 

LEGAL  DISABILITY. 
See  Review  of  Judgment,  3. 

LEVY. 
See  Principal  and  Surety;  Railroad,  7. 

LIEN. 
See  Married  Woman;  Mortqagk  ;  Partition, 8;  Replkvin,  8;  TAjfES^l. 
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LIFE-ESTATE. 
See  Partition,  7;  Will,  5,  6. 

LIMITATION,  CONDITIONAL. 

See  Will,  6. 

LIMITATION,  WORDS  OF. 

SHeAViLL,6. 

LIQUOR    LAW. 
See  Criminal  Law,  16 

1.  Sale  tmihoui  License. — Indictment — In  an  indictmrnt  under  the  act  of 

March  17th,  1875,  1  R.  S.  1876,  p  8G9,  for  selling  liquor  without  a 
license,  to  be  drank  or  suffered  to  be  drank  on  the  premises,  it  is^uffi- 
cient  to  allege  that  the  liquor  sold  was  "intoxicaMi  g  liquor,''  as  this 
phrase,  under  section  2  of  ihe  abo\e  act,  includes  spiriiou?,  vinous, 
malt  and  ail  other  intoxicaiing  liquors  used  as  u  beverage. 

Piunkett  V.  State,  68 

2.  Same — Quantity. — It  is  not  necessary  to  stnte  in  the  ii.dictment  the 
quantity  sold,  for  the  selling  of  intoxicating  liquor  iu  such  manner  con- 
stitutes  an  indictable  offence,  without  reference  to  the  quantity  which 
may  bo  sold  at  any  one  time.  lb, 

8.  Same. — Evidence. — Intoxicating  QiuUitie». — Under  section  2,  supra,  it  is 
not  sufficient  that  the  evidence  merely  shows  that  ihe  liqu«>r  sold  was 
beer,  but  it  must  also  show  that  it  was  of  the  kind  possessing  intoxicat- 
ing qualities.  lb, 

4.  Same.— '  When  Sold — Poaseaaion  by  Third  Person. — Where,  in  such  case 
the  evidence  shows  the  house  where  the  liquor  was  drank  to  have  been 
at  the  time  in  the  actual  possession  and  occupancy,  and  under  the  im- 
mediate control,  of  a  person  other  than  the  defendant,  with  whom  the 
latter  lived  as  a  member  of  his  family,  without  any  independent  au- 
thority over  the  house,  it  is  not  the  house  of  the  defendant,  within  the 
meaning  of  the  statute.  lb, 

6.  Constitutional  Law  —  Act  of  1875.— Section  17  of  the  liquor  law 
of  March  17th,  1875, 1  R.  S.  1876,  p.  872,  providing  that  where  the  house 
where  spiritous  liquors  are  sold  is  kept  in  a^isorderly  manner,  it  shall 
be  deemed  a  nuisance  and  work  a  forfeiture  of  license,  etc.,  is  constitu- 
tional. G'Kane  v.  State,  188 

6.  Sale  to  Person  in  Habit  of  Becoming  Intoxicated.-  Quantity. — In  a 
prosecution  under  section  10.  1  R.  S.  1876,  p.  871,  for  selling  intoxicating 
liquor  in  a  less  quantity  than  a  quart,  to  a  person  in  the  habit  of  be- 
coming intoxicated,  after  notice  not  to  do  so,  the  evidence  showed  that 
the  defendant,  at  the  time  charged,  sold  to  such  person  four  glasses  of 
lager  beer  for  twenty  cents;  that  one  of  these  glasses  was  for  the  pur- 
chaser's own  use,  and  its  contents  were  drank  by  him.  and  that  the 
other  three  glasses  were  purchased  as  a  treat  for  three  friends  who  ac- 
companied him  to  the  saloon,  and  were  drank  by  them  at  the  same  time; 
that  these  glasses  held  less  than  a  pint  each,  three  of  them  together 
holding  about  a  quart. 

Heldf  that  the  evidence  shows  a  sale  in  a  less  quantity  than  a  quart,  within 
the  meaning  of  the  statute.  Wciretrr  v.  Staie^  269 

7.  Retailing  without  License. — Indictment  — Kind  of  Liquor. — An  indictment 

char^ring  the  defendant  with  having  sold  '* intoxicating  liquor"  in  a  less 
qu>iii  ity  than  a  quart,  not  havini;  a  license  so  to  do,  but  not  specifying 
bv  mnue  the  particular  kind  of  intoxicating  liquor  sold,  is  sufficient. 

Wills  V.  State,  286 

8.  Sale  on  Sunday.^ I ndictm er i. — An  indictment  lor  selling  intoxicating 
liquor  on  Sunday  must,  to  be  sufficient,  allege  that  it  was  sold  to  be 
drank  as  a  beverage.  AUman  v.  State,  387 
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LIS  PENDENS 
See  Paetnership,  2;  Real  Estate,  Action  to  Recover,  2. 

LOST  OR  DESTROYED  INSTRUMENT. 
See  Landlord  and  Tenant,  4;   Real  Estate,  Action  to  Recover,  3. 

MANDATE. 
See  Cities  and  Towns,  4  ;  Township. 

1.  Pleading, — Prcuitice — Suprttne  Court — Record. — The  alternative  writ  of 
mandate,  when  issued,  beoomfsand  constitutes  the  plaintiff's  complaint 
or  cause  of  action.  Upon  it  issues  of  law  or  fact  may  be  joined,  ns 
upon  the  complaint  in  other  cases;  and  when  an  appeal  is  tak^n  to  the 
Supreme  Court,  it  ought  to  be  set  out  in  the  record.    Smith  v.  Johnson,  &5 

2.  Same. — Trial  without  Issue. —  Waiver. — Presumption. — When  the  rec  rd 

fails  to  show  that  any  action  was  had  or  asked  for  below,  upon  the 
omission  to  reply  or  demur. to  the  special  paragraphs  of  the  return  to  a 
writ  of  mandate,  and  the  parties  go  to  trial  without  issue  joined  on  such 
paragraphs,  the  Supreme  Court  will  presume  that  a  reply  was  waived.  Ih, 

MARRIAGE. 
See  Will,  6. 

MARRIED  WOMAN. 
See  Contract,  6  ;  Mortgage,  4,  7;  Partition,  8. 

Promissory  Note,  — Contract.- — Executor. — In  a  complaint  by  A.,  against  B. 
and  others,  ic  was  alleged  substantially,  that  in  1865  the  plaintiff  loaned  to 
B.,  u  married  woman,  a  ctriainsum  of  money,  for  which  she,  jointlv 
with  her  husband,  executed  a  promissory  note;  that  B.  agreed  with 
the  plaintiff,  that,  if  she  should  be  unable  to  pay  the  money  before 
the  death  of  her  father,  the  loan  should  be  satisfied  out  of  her  share  of 
his  estate;  that  her  father  died  testate,  making  the  plaintiff  and  another 
his  executors,  and  devising  to  them  his  real  estate,  which  he  chaiged 
with  the  payment  of  a  legacy  to  B.  in  annual  instalments;  that  said  B., 
for  the  purpose  of  defrauding  the  plaintiff,  had  assigned  her  interest  in 
the  estate,  to  her  children,  who  were  made  defendants,  for  the  sole  con- 
sideration of  love  and  affection ;  that  the  first  instalment  of  said  le^acv 
was  due.  Prayer  that  the  claim  of  B.,  and  the  lien  created  by  the  will, 
on  the  plaintiff's  lands,  be  satisfied,  to  the  amount  of  the  plaintiff's  cluim 
against  B.,  and  that  B.,  and  said  children,  as  assignees  of  her  claim,  be 
enjoined  from  suing  the  plaintiff  or  his  co-executor*  on  said  claim,  etc. 

Held,  that  the  contract  of  B..  being  thut  of  a  married  woman  and  entered 
into  prior  to  the  act  of  March  25th,  1879,  Acts  1879,  p.  160,  was  void  and 
can  not  be  enforced. 

i?«^  also,  that  the  appointment  of  A.,  as  executor,  gave  him  no  greater  legal 
or  equitable  rights  in  the  premises  than  he  would  have  had  without  such 
appointment.  Wooden  v.  Wamplery  88 

MARSHAL. 

See  Cities  and  Towns,  7  to  10. 

MEASURE  OF  DAMAGES. 
See  Guardian  and  Ward,  2,  8,  7;  Replevin,  2;  Township  Trustee. 

MERGER. 
See  Mortgage,  8. 

MISTAKE. 
See  Judgment,  1. 

MORTGAGE. 
See  Partition,  3;  Real  Estate,  Action  to  Recover,  2. 

1.     Agreement  by  Grantee  to  Pay  Debt  Secured  by. — Subrogation. — Foreclo^- 
sure. — Pleadiitg. — A  complaint  averred,  in  substance,  that  in   186L  the* 

Vol.  LXIX.— 40 
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plaintiffwastho  owner  of  certain  described  land  in  this  State;  that  at 
s^id  time  he  executed  a  mortgage  on  the  same  to  P.,  to  secure  a  certain 
indebtedness  set  forth  in  the  mortgage;  that  in  1864  the  plaintiff  con- 
veyed said  land  to  W.,  who  subsequently  conveyed  it  to  B.,  who  con- 
veyed it  to  R ,  each  grantee  agreeing,  as  a  part  of  the  purchase-money, 
to  pay  off  and  satisfy  the  indebtedness  secured  by  the  mortgage,  which 
agreement  was  inserted  in  the  several  d  eds  of  conveyance,  which 
deeds,  together  with  the  mortgage,  were  m>*de  exhibits;  that  in  1876  P., 
the  mortgagee,  recovered  judgmo  t  Heainn  the  plaintiff  for  a  certain 
sum,  which  was  a  part  of  the  indebtedness  secured  by  the  mortgage; 
thit  the  plaintiff  had  paid  said  judgment  and  costs,  which  amounts  were 
due  and  unpaid.  Prayer  to  be  subrogated  to  the  rights  of  P.  under  the 
mortgage,  and  for  judgment  and  decree  of  foreclosure,  etc. 
Held,  that  the  complaint  is  sufficient.  liisk  v.  Hoffman,  137 

^  Same. — FUlease  of  Mortgage  — Failure  of  ConMeraiion. — In  an  action  to 
foreclose  a  mortgage,  fur  judgment  on  notes  secured  thereby,  and  for  the 
cancellation  of  a  release  of  such  mortgage,  S .  tbe  mortgagor,  and  U.,  a 
subsequent  purchaser  of  the  land,  jointly  answered  setting  up  the  release. 
To  this  answer  a  reply  was  filed,  alleging,  in  substance,  that  on  a  certain 
date  there  was  due  the  plaintiff,  on  the  notes  sued  upon,  a  certain  sum 
of  monev  ;  that  on  said  day  the  defendants  paid  to  the  plaintiff  a  part 
thereof,  leaving  a  balance  due  :  that  said  defendants  then  proposed  to  the 
plaintiff  that  H.  would  assign  to  him  a  promissory  note,  which  it  was 
represented  he  held  on  a  certain  person,  and  that  S  would  execute  his 
note  to  the  plaintiff,  in  a  certain  sum,  with  surety,  if  the  plaintiff  would 
enter  full  satisfaction  of  re<;ord  and  release  the  mortgage  ;  that  they 
would  meet  the  plaintiff  next  day  at  a  certain  place,  and  deliver  saici 
notes  to  him,  which,  when  so  delivered,  were  to  be  received  as  satisfaction 
in  full  of  the  not(*s  and  mortgage  stied  upon;  that,  relying  on  said  agree- 
ment, the  plaintiff  entered  satinfuction  of  record  and  released  the  mort- 
gage, which,  by  the  agreement  of  the  parties,  was  to  be  binding  only  upon 
the  delivery  of  said  no  es  as  aforesaid  ;  that  the  plaintiff  went  to  the 
place,  at  trie  time  agreed  upon,  for  the  purpose  of  receiving  said  notes; 
that  the  defendants  did  not  appear  asagreed,  but  wholly  failed  to  deliver 
said  notes  or  either  <»f  them,  and  had  since  failed  to  deliver  said  notes,  or 
to  pay  the  amount  due  plaintiff,  although  often  requested,  etc. 

Held,  that  the  reply  is  sufficient.  Harris  v.  Boone,  800 

8.  Merger. — Redemntion.  —  Vacation  of  Sheriff  *a  Sale. — Pleading.— In  Ihw 
action  the  complaint  alleged,  in  substance,  that  in  1871  the  defendant  A. 
executed  to  one  B.  a  mortgage  on  certain  real  estate,  to  secure  a  prom- 
issory note  given  for  the  purchase-money  of  said  real  estate  ;  that 
the  plaintiffs  were  the  owners  of  said  note  by  endorsement,  etc.;  that 
in  1876  the  plaintiffs  brought  suit  against  A ,  as  sole  defendant,  to 
foreclose  said  mortgage  and  collect  the  note  ;  that  they  obtained  judg- 
ment on  said  note,  for  more  than  eight  hundred  dollars,  and  also  a 
decree  of  foreclosure  ;  that  on  February  25th,  1876,  said  real  estate 
was  duly  sold  by  the  sheriff  to  one  of  the  plaintiffs  fortwentv-five  dol- 
lars, and  a  certificate  of  ^le  was  executed  by  the  sheriff  to  said  plaintiff; 
that  afterward  C,  a  junior  incumbrancer,  deposited  with  the  clerk  of  the 
proper  court  ihtt  amount  of  said  bid,  with  ten  per  cent,  thereon,  thereby 
satisfying  said  judgment  to  that  extent ;  that  the  residue  ^f  said  judg- 
ment was  unpaid  and  a  prior  lien  on  said  real  estate  ;  that  certain  other 
defendants,  naming  them,  were  junior  incumbrancers.  Prayer,  that  the 
judgment  theretofore  rendered  on  said  mortgage  be  decreed  a  lien  on 
said  real  estate  prior  to  the  liens  of  said  defendants,  that  thev  be  requir- 
ed to  litigate  their  rights  and  be  limited  by  these  proceedings  in  the 
equity  of  redemption  to  the  statutory  period,  and  that  eaid  real  estate 
be  declared  subject  to  said  balance  of  said  judgment,  and  be  sold  to 
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satisfy  the  same,  and  that  the  origin&l  judgment  and  decree  be  merged 
in  these  proceedings. 

HeLdf  that  the  complaint  is  sufficient. 

Heldy  also,  that  the  mortgage  was  not  so  merged  in  said  judgment  of  foreclo- 
sure, af;  to  defeat  the  lien  thereof. 

Held,  also,  the  mortgaged  premises  having  been  duly  redeemed  according 
to  law,  from  the  sheriff's  sale  thereof,  that  such  sale  was  vacated  and 
set  aside  ;  and  thereafter  both  the  mortgage  and  the  judgment  of  fore- 
closure, so  far  as  the  mortgaged  premises  were  concerned,  stood  us  if 
no  sale  by  the  sheriff  had  been  made.  Teal  v.  Hinchman,  379 

4.  Mortgage  Securing  Note  Payable  in  Bank. — Rights  of  Assignee, — Married 
Woman. — When  a  mortgage  securing  the  payment  of  a  promissory 
note  payable  in  bank  is  duly  assigned,  with  the  note,  to  a  bona  fide 
assignee,  before  maturity  and  for  value,  he  takes  it  on  the  same  footing 
as  he  takes  the  note  itself,  i.  «.,  free  from  all  equities  which  might  have 
constituted  defences  to  it  in  the  hands  of  the  mortgagee, — even  as 
against  the  wife  of  the  mortgagor  and  maker.     Oabbert  v.  Schwartz^  450 

6.  Defective  Description  in  Decree  of  Foreclosure. — Jur^isdiction. — Fresump- 
turn. — A.  mortgage  duly  describing  a  tract  of  land  in  a  certain  county 
in  this  State  was  foreclosed  in  the  circuit  court  of  that  county,  but  the 
judgment  did  not  mention  the  name  of  the  county  and  State,  in  de- 
scribing such  tract,  though  it  was  as  fully  described  in  the  sheriff's  deed 
as  it  was  in  the  mortgage. 

Held,  in  an  action  by  the  judgment  defendants,  against  the  purchaser,  to 
quiet  title  on  account  of  such  defective  description,  that  the  Supreme 
Court  takes  judicial  notice  of  the  county  within  which  any  particular 
section,  township  and  range  lie;  and  therefore,  as  the  county  within  which 
such  suit  was  brought  contains  such  a  section,  township  and  range, 
and  as  the  circuit  court  is  one  of  general  jurisdiction,  that  the  land  de- 
scribed  in  the  judgment  lies  within  that  county.  Burton  v.  Ferguson^  486 

6.  Sale  to  Pl-aintiff,  on  his  Payment  of  Costs  and  Receipting  for  Amount  of 
Judgment. — Where  judgment  of  foreclosure  is  rendered  upon  a  mort- 
gage securing  both  matured  and  unmatured  notes,  and  the  land  is 
ordered  to  be  sold  as  not  divisible,  the  plaintiff  may  bid  the  whole 
amount  due  and  to  become  due  and  costs,  and.  upon  paying  the  costs 
and  simply  receipting  for  the  whole  amount  of  the  judgment,  the  same 
will  constitute  a  valid  payment.  lb. 

7.  Mortgage  by  Husband,  to  defeat  Collection  of  Alimony  Judgment. — Fraud. 
—  Want  of  Consideration, — In  an  action  by  the  mo-tgagee,  against  the 
mortgagor  and  his  divorcexi  wife,  to  foreclose  a  mortgage  on  land,  ex- 
ecuted by  the  mortgagor  alone,  prior  to  the  rendition  of  the  decree 
for  divorce  and  of  a  judgment  for  alimony,  she  answered  that  the 
mortgage  was  given  without  consideration,  in  contemplation  of  her  secur- 
ing such  judgment  for  alimony,  and  solely  to  defeat  her  in  collecting 
the  same.  See  opinion,  for  instructions  as  to  alleged  fraud  and  want 
of  consideration.  Diigan  v.  Trisler.  653 

NEGLIGENCE. 

1*  Contributory  Negligence. — Obstruction  in  Sidewalk. — Knowledge  of  Ob' 
struciion. — Where  a  party  knows  of  the  existence  of  an  open  cellar 
way  in  a  sidewalk,  and  attempts  to  pass  the  place  in  the  night,  he  will 
be  considered  as  taking  the  risK  upon  himself,  even  if,  at  the  time,  he 
has  forgotten  the  existence  of  the  obstruction  ;  and,  if  he  receives  inju- 
ries from  falling  into  such  cellar  way,  he  is  guilty  of  contributory  negli- 
gence and  can  not  recover  damages.       Bruker  v.  Town  of  Covington^  33 

2.  Same. — histructvm. — An  instruction  to  the  jury  in  such  case,  embodying 
the  above  doctrine,  is  applicable,  whether  the  obstruction  be  total  or 
only  partial.  lb, 

8.  Death  of  Child, — Action  by  Parent, — New  Trial  for  Smallness  of  Damor 
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ges. — Statute  Construed, — Under  sectiun  784  of  the  practice "  act,  the 
father  may  maintain  an  action  for  damages  for  the  death  of  his  minor 
child,  caused  by  the  wrongful  act  of  the  defendant.  But  section  858 
prohibits  the  gmntine  of  a  new  trial  "on  account  of  the  small ncss  of 
the  damages ''  assessed.  Qann  v.   Worman,  468 

NEWLY-DISCOVERED  EVIDENCE. 
See  New  Trial,  5. 

NEW  TRIAL. 
See  Constable,  8:  Nkoliqbncb,  3;  Partition,  2;  Practick,  7,  12,  18;  Rk- 

FLKviN,  8;   Supreme  Court,  14. 

1.  Practice. — Instruction. — Supreme  Court, — Error  in  an  instruction 
is  a  cause  for  a  new  trial,  and,  unless  assigned  as  such,  no  question 
arises  t hereon  in  the  Supreme  Court.  Weireter  v.  State^  269 

2.  Motion. — A.  cause  for  a  now  trial  must  be  assigned  with  clearness,  cer- 
tainty and  particularity.  Ih. 

8.  Cattsefor. — Error  in  giving  an  instruction  is  merely  cause  for  a  new 
trial.  "  Harris  v.  Boone,  800 

4.  Motion. — Practice. — A  motion  for  a  new  trial,  which  does  not  set  out  the 
written  causes  therefor,  as  required  by  the  statute,  presents  no  ques- 
tion, lb. 

5.  Newly- Discovered  Evidence. — Diligence. — When  newly-discovered  evi- 
dence is  relied  upon  as  a  cause  for  a  new  trial,  due  diligence  in  pro- 
curing such  evidence  must  be  shown,  to  make  it  available. 

Lewis  V.  Crow,  484 

6.  Instruction. — Practice. — A  motion    for  a  new  trial,  based  on  the  giving 

of  alleged  erroneous  instructions,  must  clearly  designate  the  particular 
instructions  complained  of,  or  no  question  will  arise  under  the  motion. 

Hyatt  v.  Cochran,  486 

7.  Same. — Assignment  of  Error. — Interrogatory. — Error  in  giving 
instructions,  and  in  refusing  to  propound  interntgatories,  is  cause  for 
a  ne  A^  trial,  but  can  not  be  assigned  as  error.       Higham  v.  Warner^  549 

NOTICE. 

See  Check,  1;  Cities  and  Towns,  8,  6;  Criminal  Law,  9;  Fraudulent 

Conveyance;  Guaranty;  Railroad,  5;  Supreme  Court,  8,  10,  22. 

NUNC   PRO  TUNC  ENTRY. 
See  Bill  or  Exceptions,  1 ;  Judgment,  1. 

OCCUPYING  CLAIMANT. 
See  Landlord  and  Tenant,  1. 

OUSTER. 
See  Constable.  2. 

PARENT  AND  CHILD. 
See  Criminal  Law,  81 ;   Negligence,  8. 

PARTIES. 
See  Decedents'  Estates,  1 ;  Real  Estate,  Action  to  JtBcovsR,  2;  Sub- 
stitution; Supreme  Court,  10,  20;  Township. 

PARTITION. 

1.  Contract  for  Conveyance  of  Heat  Rstate.—Specifie  Performance.^- Pleading. 
— Where,  in  an  action  for  partition  of  real  estate,  the  answer  and  cross 
complaint  of  the  defendants  aver  facts  which  show  them  to  be  entitled 
to  a  specific  performance  of  a  prior  contract  for  the  conveyance  to  them 
by  the  plaintiff  of  said  real  estate,  but  no  affirmative  relief  is  demanded 
by  the  defendants,  such  answer  and  cross  complaint  are  sufficient  to  de- 
feat the  plainliflTs  right  to  partition.  McFerrany.  McFerran,  29 

2.  Same. — New  Trial  as  Matter  of  Right. — A  new  trial  will  not  be  granted  as 
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a  matter  of  right  under  the  statute,  io  an  action  for  partition,  where  the 
answer  and  cross  complaint  filed  therein  are  in  the  nature  of  an  action 
for  specific  performance.  ift. 

8,  Husband  and  Wife. — ■  Wife? s  Inclioaie  Interest  Under  Act  q/"  1876,  Suited 
io  Mortgage  Liens. — Statute  Construed. — Under  the  provisions  of  sec- 
tion  1  of  the  act  of  March  lUh,  1876,  "vesting  the  mchoate  interests 
of  married  women  in  the  lands  of  their  huehands  when  the  title  of  the 
hushand  therein  has  been  divested  by  certain  judicial  sales,"  etc^  1  R, 
S.  1876,  p.  654,  the  wife  takes  the  same  interest  in  the  lands  of  her  hus- 
band upon  such  sales  that  she  would  have  taken  therein,  without  the 
above  statute,  upon  the  death  of  her  husband  leaving  her  surviving 
him,  under  the  provisions  of  section  27  of  the  statute  of  descents.  She  takes 
such  interest  free  from  all  the  demands  of  the  general  creditors  of  her 
husband,  but  not  free  from  prior  convevances  thereof,  by  way  of  mort- 
gages, executed  by  her  and  her  husband  in  due  form  of  law  As  to  such 
mortgage  debts,  the  wife's  one  third  intert^st  is  bound  for  its  proportionate 
part  thereof,  as  much  so  after  the  title  thereto  has  vested  in  her  as  it 
was  while  such  title  remained  in  her  husband,  and  in  making  partition 
such  mortgages  must  be  taken  into  account  and  considered  in  the  divi- 
sion to  be  made.  Jackman  v  Nowling^  188 

4.  Witness  — Decedents^  Estates  — Tn  an  action  for  the  partition  of  lands,  a 
defendant  to  the  suit,  claiming  an  interest  in  the  lanas  sought  to  be  par- 
titioned,  from  a  common  ancestor  with  the  plaintiff,  is  not  a  competent 
witness  to  testify  as  to  matters  against  tne  ancestor  before  his  de- 
cease, tending  lo  charge  the  estate.  Jiaker  v.  Baker,  899 

6.  Jurisdiction. — Partition  of  Lands  Lying  in  two  Counties. — Where  an 
action  for  partition  of  lands  lying  in  two  counties  was  brought  in  the 
circuit  court  of  either  of  such  counties,  that  court  had  jurisdiction,  not- 
withstanding the  fact  that  the  action  was  dismissed  as  to  part  or  the 
lands  lying  in  the  county  where  suit  was  brought. 

Hyatt  V.  Ooehran,  486 

6.  Counter- CUiim  by  Administrator,  to  Procure  Sale  to  Pay  Debts. — Jun&' 
dictloti.^ln  an  action  by  a  widow,  against  the  administrator  and  heirs 
of  a  decedent,  for  partition  of  lands  alleged  to  have  belonged  equita- 
bly to  the  decedent,  the  title  to  which  was  alleged  to  have  been  improp- 
erly taken  by  the  administrator  in  his  own  name,  after  the  death  of 
the  decedent,  the  latter  could  not  maintain  a  cross  action  against  the 
widow  and  heirs,  to  procure  an  order  to  sell  the  land  to  pay  the  debts  of 
the  decedent,  as  the  two  involve  different  jurisdictions  of  the  same  court. 

Douthitiv.  Smith,  4GZ 

7.  Partition  Between  Remainder- Men, — Partition  ran  not  be  adjudged  be- 
tween remainder-men,  during  the  existence  of  a  life-estate  in  the  same 
premises.  Coon  v.  Bean^  474 

PARTNEKSHTP. 
See  Contract,  1 1 . 

1,  Pleading. — Promissory  Note  to  Trustee  io  Pay  Partnership  Debts. — Com' 
plaint. — A  member  of  a  failing  copartnership  executed  his  promissory 
note  for  a  certain  sum,  to  A.  and  B  ,  *'  trustees,  for  the  use  of'*  such  co- 
partnership, "in  consideration  that  said  trustees  will  use  the  same  for  * 
the  payment  of  the  debts    *    of  said  '*  copartnership. 

Held,  on  demurrer,  that  a  complaint  on  said  note,  by  such  trustees,  against 
the  maker,  need  not  aver  that  the  partnership  debts  have  not  been  paid, 
nor  that  the  proceeds  of  the  note  will  be  used  to  pay  such  debts,  nor 
that  the  suit  was  brought  to  collect  money  for  that  purpose. 

Cox  V.  Plough,  811 

2.  Same. — Answen"  of  JRecovery  by  Another. — An  answer  that  a  sufficient 
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term,  that  court  may,  on  appeal  to  general  term,  reverse  the  judgment 
entered  on  the  second  trial,  and  direct  judgment  to  be  entered  on  thb 
finding  or  verdict  on  the  first  trial.  lb. 

14.  Special  Verdict. —  Venire  de  novo. — A  special  verdict,  which  covers  all 
the  issues,    is  sufficient.  yaflRk  y.  Second  Naf I  £L,  479 

« 

15.  Dlamissal  Without  l*rejtufice. — After  hearing  the  evidence  in  a  cause, 
the  court  intimated  that  there  was  no  evidence  to  sustain  some  of  the 
material  all«*gations  cf  the  complaint,  whereupon  the  plaintiflf  re- 
quested the  court  to  make  aspecial  finding  of  the  facts,  to  which  the 
court  consented.  Afterward,  on  the  same  day,  and  before  any  further 
proceedings  were  announced,  the  plaintiflf  filed  a  written  dismissal  of  his 
action,  and  asited  leave  to  aismiss  without  prtijudice,  but  the  court  re- 
fused to  grunt  such  leave.  Three  days  afterward  the  court  announced 
a  special  finding,  upon  which  judgment  was  rendered, 

Held^  tuat,  under  section  363  of  the  practice  act,  the  leave  to  dismiss  should 

have  been  granted. 
Held,  also,  that,  if  the  court  intended  its  intimation  as  to  the  insufficiency  of 
the  evidence  asan  announcement  of  its  finding,  such  announcement  was 
withdrawn  by  its  subsequent  agreement  to  make  a  special  finding. 

Beard  v.  Becker,  498. 
PRESUMPTION. 
8ee  CiTiBB  AND  Towns,  8,6  ;  Common  Carrier  ;  Criminal  Law,  25  ;  Dx- 
murrer  to  evidence,  3  ;  mandate,  2  ;  mortoaqe,  5  ;  statute  or 
Frauds  ;  Supreme  Court,  12, 14.  25 

PRINCIPAL  AND  AGENT. 
See  Promissory  Note,  5. 

PRINCIPAL  AND  SURETY. 
See  Promissory  Notb,  6  ;  Set-Off,  6. 

1.  Levy  of  Exeeutio7t  first  Against  Prineimil. — Iiyunction. — Statute  Con^ 
atruecL — Construing  sections  416,  674  an  a/ 675  of  the  code  together,  the 
property  of  the  principal  judgment  debtor  must  be  first  levied  upon 
and  sold  before  that  ot  his  surety  can  be  levied  upon,  if  the  fact  of 
suretyship  has  been  regularly  determined  by  the  court,  and  appears 
by  the  execution.  And,  therefore,  a  levy  on  the  property  of  the  surety 
may  be  enjoined,  if  made  before  the  property  of  tne  principal  has  been 
exhausted.  Johnson  v.  Harris,  305 

2.  Same,^ Insolvency. ^The  insolvency  of  the  principal,  or  of  both  princi- 
pal and  surety,  is  not  gi-ound  for  levying  on  the  property  of  the  surety 
before  levying  on  that  of  the  principal.     '  lb, 

PRIORITY. 
See  Replevin,  8. 

PROCEEDINGS  SUPPLEMENTARY  TO  EXECUTION. 

1.  Complaint. — Transcript  of  Judgment. — In  proceedings  supplementary  to 
execution,  by  a  judgment  creditor,  to  subject  an  indebtedness  due 
the  judgment  defendant  to  the  payment  of  the  judgment,  it  is  not 
necessary  to  make  a  transcript  of  such  judgment,  or  any  part  of  it,  an 
exhibit  in  the  case  ;  and  the  complaint  will  not,  therefore,  be  bad  be- 
cause it  makes  an  imperfect  transcript  of  such  judgment  an  exhibit. 

Dunning  v.  Rogers,  272 

2.  Same  — "  Property.'*-  An  indebtedness  by  a  promissory  note  due  to  a  judg- 

ment defendant  is  **  property,"  within  the  meaning  of  section  519  of  the 
code,  which  may  be  subjected  to  the  payment  of  the  judgment  by  pro- 
ceedings  supplementary  to  execution.  lb, 

PROCESS. 
See  Review  of  Judgment,  7 
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PROMISSORY  NOTE. 
See  Contract,  3  to  5;  Guardian    and    Ward,  7  ;   Married  Womax  ; 

MORTGAQB,  4,  7;  t^ARTNKRSHIP  ;    PROCEEDINGS  SUPPLEMKNTARI,   2. 

1.  Attac/i/nent. — Oarnishment. — Notice  of  Assignment. — A  judgment  reu- 
d«'r«.d  uguii^st  the  maker  of  a  proniiss  -ry  n6te,  as  garnishee  in  an  aitach^ 
metit  proceeding  ugaiust  the  p^yee.  is  a  good  defence,  to  the  extent  of 
such  judgment,  to  an  action  ugauibt  the  maker,  by  an  assignee  of  such 
note,  if,  at  the  dateof  such  judgment,  the  maker  had  no  notice  of  such 
assign mcnl.  Elsion  v.  Qiltis,  128 

Want  uj  Consideration. — Pleading. — To  a  complaint  upon  a  promissory 
Hole,  the  defendant  answered  that  he  was  a  son  of  the  plaintifl^*,  who 
was  a  wealthy  farmer  ;  that,  prior  to  the  execution  of  the  noie,  the 
plaintiff  gave  the  defendant  iwo  horses,  worth  not  more  than  one 
hundred  dollars,  stating  at  thetime  that  such  horses  were  intended  as 
an  advancement ;  thai  the  defendant  was  then  a  minor,  working  on  the  ' 
plaintiff's  fnrm  as  a  member  of  the  plain tifi''s  family  ;  that,  a  few  days 
after,  the  plaintiff  presented  the  note  sued  on,  for  defendant's  signa- 
ture, representing  to  him  that  the  note  was  never  to  be  paid,  but  only  to 
be  held  as  evidence  ('f  the  advancement ;  that  defendant,  confiding  in 
said  representations  and  believing  them  to  be  true,  signed  the  note 
for  no  other  purpose. 
Held,  that  the  allegations  of  the  answer  were  sufiicient  to  show  that  the  note 
was  executed  without  any  good  or  valid  consideration,  and  tliat  it  was 
error  to  sustain  a  demurrer  thereto.  Harris  v.  Harris,  181 

8.  Paynble  in  Bank — Action  can  jiot  be  Brought  until  Expiration  of 
Grace. — An  action  can  not  be  brought  upon  a  bill  of  exchange,  or 
on  a  promissory  note  payable  in  a  bank  in  this  State,  until  after 
the  expiration   of  the   whole  of  the  third  day  of  grace. 

Benson  v.  Adams,  353 

4.  Time — Day. —A  day  includes  the  whole  twenty -four  hours  commenc- 
ing at  12  o'clock  p.  M.,  and    expiring  with  the  next  12  'clock  p.  m.     lb. 

6,  Note  Execuied  by  Surety  on  Sunday  and  Delivered  by  Principal  on  Week 
Day.— Iw  tin  action  on  a  promissory  note,  wherein  one  maker  pleaded 
suretyship  and  that  he  had  executed  the  note  on  Sunday,  the  plaintiff 
replied  that  the  note  had  been  delivered  to  him  by  the  principal  on  a 
day  other  than  Sunday,  with  the  assurance  that  it  was  binding  on  both 
makers  ;  and  that,  relying  on  such  representation,  and  not  knowing 
when  it  had  been  executed,  he  had  then  and  there  accepted  the  note 
in  good  faith,  and  delivered  to  the  principal  the  property  for  which  it 
was  executed. 

Held  insufficient,  on  demurrer.  Qilhert  v.  Vachon,  872 

6.  Foreign  Insurance  (Jompafiy. — Abatement  of  Action. — A  promissory  note 
executed  within  this  State  to  a  foreign  insurance  company,  as  such,  is 
not  void  because  the  company  has  not  complied  with  the  laws  of  this 
Statp,  authorizing  such  companies  to  do  business  within  the  State, 
but  its  collection  is  suspended  until  such  laws  liave  been  complied 
with  Amer.  Ins.  Co.  v.  Wellman,4l2 

7.  Indemnity  fo  Recognizors  of  one  Charged  vnth  Crime  —Answer.- -Parol  Con- 
tract  for  Satisfaction  of  Note. — The  recognizors  of  a  married  woman  in- 
dicted for  a  crime  being  about  to  surrender  her  up,  her  husband  ex- 
ecuted to  them  a  promissory  note  for  the  amount  of  the  bail-bond, 
payment  being  conditioned  on  her  non-appearance  in  court  for 
trial  To  a  complaint  on  such  note,  containing  the  proper  aver- 
ments showing  the  defendant's  liability,  the  defendant  answered,  ad- 
mitting the  execution  of  the  note,  but  alleging  that,  when  it  was  execut- 
ed, it  was  nsrreed  between  the  parties  theretoT  that  the  defendant  should 
be  discharged  from  all  liability  thereon,  if  he  should  endeavor  to  pro- 
cure his  wife  to  appear  as  recognized,  which  he  had  done. 
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Held,  on  demurrer,  that  the  answer  is  sufficient.  King  v.  King,  467 

8.  Satne, — Non- Appearance  of  Alleged  Criminal^  procured  ffy  Recognizors. — 

It  was  also  sufficient  to  answer  in  such  case,  that  the  non-app(  arance  c»f 
the  wife  had  been  procured  by  the  plaintiffs.  lb. 

9.  Complaint  by  Assignee. — Copy  of  Assignment  Unnecessary, — A  complaint 
against  the  maker,  by  an  atisignee,  on  a  promissory  note,  is  not  in- 
sufficient  on  demurrer  merely  because  it  does  not  set  out  a  copy  of  the 
assignment.  .  Keith  v.  Champer,  477 

10.  Same,     Evidence  of  Assignment    Essential. — Where,    in    such    action, 

the  endorsement  is  no**'  given  in  evidence,  a  finding  or  verdict  for  the 
plaintiff  can  not  be  upheld.  /^ 

PROTEST. 

See  Check. 

PUBLIC  POLICY. 
See  Waobr. 

RAILROAD. 

1.  Taxaiiofi, — Appraisemefii.—VtideT  the  &ct  of  December  2lBt,  1858, 1  G. 
&  H.  86,  as  it  stood  at  the  time  for  the  assessment  of  taxes  for  the 
year  1868,  it  was  contemplated  that  railroads,  including  all  property 
used  in  running  and  operating  the  same,  should  be  taxed  as  an  entirety 
or  unit ;  the  road  to  be  appraised  by  the  appraisers  of  all  the  counties 
through  which  it  may  run,  at  a  meeting  to  be  held  for  that  purpose  on 
the  line  of  the  road,  who  were  to  appraise  the  value  of  the  road  per  mile 
through  their  respective  counties,  taking  into  consideration  the  location 
of  such  road  for  busmess,  the  competition  of  other  roads,  iis  earnings  above 
current  expenses  and  repairs,  its  condition  for  present  and  future  business, 
so  as  to  enable  them  to  arrive  at  the  actual  present  value  of  such  road, 
independent  of  what  it  cost  or  the  amount  of  its  indcbtcnineiss. 

/.,  a  #  L.  R.  R.  Co    V  KUner,  71 

2.  Same^'-County  Auditor. — Omitted  Property.— IS  or  was  there,  at  the 
time  above  mentioned,  any  provision  of  the  statute,  which  authorized 
the  county  auditor  to  enteV  the  part  of  a  railroad  running  through  his 
county,  upon  the  duplicate  for  taxation,  as  omitted  property.  lb, 

8.  Same.^Consiruction  of  Statute.— SeciioTiB  76,  8*2,  85  and  86,  1  G.  &  H. 
94,  95,  96,  all  apply  to  personal  property  or  to  such  real  estate  as  is  as- 
sessed in  the  orainary  method,  and  not  to  railroads,  concerning  which 
the  above  special  moae  of  taxing  was  provided.  lb. 

4.  Appropriation  to, — Complaint  to  Enjoin  Tax. — Specifications  of  Ohieeiion 

united  in  One  Paragraph. —  Motion  to  Separate. — Practice, — in  an 
action  to  enjoin  the  collection  of  a  tax  levied  as  an  appropriation  to  a 
railroad  company,  the  complaint  may  set  out  the  proceedings  resulting  in 
the  levying  of  such  tax,  and  then,  inlhesHme  paragraph,  state  separately 
each  cause  of  objection  to  the  tax.  And  then  the  defendant  may  demur 
or  plead  to  each  specification  of  objections,  as  to  separate  paragraphs  of 
complaint.  Consequently,  his  motion  to  cause  the  complaint  to  be  sepa- 
rated into  as  many  paragraphs  as  there  are  such  specifications  should  be 
overruled.  Mustard  v.  Hojtpess,  324 

5.  Same.- Answer -Identity  of  Notice  of  Election  -In  such  action,  the  answer 

set  out  a  copy  of  a  notice  of  said  election,  and  alle&^ed  that  legal  notice 
had  been  duly  given  by  publication  and  posting.  It  also  set  out  a  copy 
of  the  county  auditor's  certificate  that  publication  had  been  made,  and 
that  he  had  delivered  ten  copies  of  such  notice  to  the  sheriff  for  posting. 
It  also  set  out  the  sheriff's  return  that  he  had  posted  such  notices  at  ten 
public  places  in  the  township,  three  weeks  prior  to  the  election. 
Held,  on  demurrer,  that  such  certificate  and  return  sufficiently  identify  the 
notice.  /6. 
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6.  'Same.^-EleeiUm  by  Totonships.^ Board  of  CanvasserSt  Who  Consiiiuie.-'Ir' 

regularity. — An  election  having  been  held  in  each  of  several  townships, 
having  only  one  voting  precinct,  as  to  a  proposed  appropriation  to  the 
same  railroad,  the  inspect<»r  of  each  township  afterward  met  jointly  with 
the  auditor,  and  canvassed  the  vote  of  each  township. 

Held,  that,  under  section  8  of  the  act  of  May  12th,  1869,  1  R.S.  1876,  p.  736, 
the  inspector  and  judges  of  each  township,  or  some  two  of  them, 
acting  only  for  their  own  township,  were  necessary  to  constitute  the  legal 
board  of  can  vaasers  of  the  vote  thereof! 

Held,  also,  that  the  fact  that  the  inspectors  of  the  elections  4eld  in  the 
oth<*r  townships  aided  in  canvassing  the  vote  of  any  such  township 
neither  aided  nor  invalidated  such  canvass,  and  that  such  canvass  stood 
simjply  as  one  made  by  the  proper  inspector,  aided  by  the  county  auditor 
as  his  clerk. 

Held,  also,  that  neither  the  election  nor  the  tax  voted  and  levied  were  inval- 
idated by  such  irregular  canvass.  76. 

7.  Same.— Order  for  Levy. —  Uncertainty. — An  order  by  the  county  commis- 

sioners, directing  the  county  auditor  to  levy  "  one^half "  of  the  amount 
voted,  out  not  specifying  wnat  per  eent^  of  a  levy  should  be  made,  is  valid. 

lb. 

8.  Conveyance  of  Right  of  Way. — Description. — Where  a  statute  authorizes 
a  railroad  company  to  receive,  from  owners  of  lands  over  which 
it  is  about  to  construct  its  railroad,  grants  of  right  of  way,  not  ex- 
ceeding a  specified  width,  an  instrument  granting  such  right,  without 
specifying  the  width  thereof,  should  be  construed  as  granting  a  right  of 
way  as  wide  as  the  company  may  choose  to  occupy,  not  exceeding  the 
statutory  width.  /.,  P.  Sf  C.  R  W.Co,  v.  Rayl,  424 

9.  Same.— Title  Acquired  Subsequent  to  Orant.—'WheTe  such  a  grant  was  made 
by  one  holding  simply  under  the  pre-emption  laws  of  the  United  States, 
his  subsequently  acquiring  the  legal  title  by  patent  would  enure  to  the 
benefit  of  the  company.  «  Tb. 

10.  Same. — By  subsequently  laying  out  an  addition  to  a  town,  so  as  to  abut 
upon  the  right  of  way  .of  the  company,  the  owner  thereby  recognized 
his  grant  to  the  company.  lb. 

11.  Same.-Trespass. — Street.-The  erection,  by  the  company,  of  a  side-track, 
upon  such  right  of  way,  could  not  be  complained  of  by  owners  of  adjoin- 
ing lots  in  such  addition,  though  such  side-track  interfered  with  their  use 
of  such  right  of  way  as  a  street.  Jb. 

RATIFICATION. 
See  Common  Schools,  2. 

REAL  ESTATE,  ACTION  TO  RECOVER. 
See  Contract,  1. 

1.  Equitable  Title. — Right  of  Possession  — A  plaintiff  may  recover  real  prop- 
erty upon  an  equitable  title,  when  he  has  the  right  of  possession. 

Burt  V.  Bowles,  1 

2.  Certifying  Cause fronn  Justice  to  Circuit  Court.- -Jurisdiction. — Pleading. — 
Equitable  Interest  Mortgageable.  —Lis  Pendens. — Sheriff'!*  Sale. -^Parties. 
In  an  action  before  a  justice  of  the  peace  against  L.,  as  the  plaintiff's 
tenant  holding  over,  to  recover  possession  of  real  estate,  W.  was  admit- 
ted as  a  defendant,  without  objection  by  the  plaintiff,  and  filed  his 
written  answer,  verified  by  affidavit,  averring  that  he  was  the 
owner  of  the  lands  described  in  the  complaint  and  entitled  to 
the  possession  thereof,  and  that  L.  was  his  tenant,  occupying  the 
lands  under  a  lease  from  him.  Thereupon  the  justice,  deeming 
that  the  title  to  the  land  was  put  in  issue,  certified  the  cause  and  pa- 
pers to  the  circuit  court,  where  W.  fljed  a  counter-claim,  pitting  up  title 
to  the  land  in  himself,  and  his  right  to  the  possession  against  both  the 
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Held^  on  demurrer,  that  the  answer  is  sufficient.  King  v.  King,  467 

8.  Satne, — Non- Appearance  of  Alleged  Criminal,  procured  Ify  Recognizors  — 

It  was  also  sufficient  to  answer  in  such  case,  that  the  non-appi  arance  of 
the  wife  had  heen  procured  by  the  plaintiffs.  lb. 

9.  Chmplaint  by  Assignee. — Copy  of  Assignment  Unjiecesfiary. — A  complaint 
against  the  maker,  by  an  assignee,  on  a  promissory  note,  is  not  in> 
sufficient  on  demurrer  merely  because  it  does  not  set  out  a  copy  of  the 
assignment  .  Keith  v.  Champers  477 

10.  Same.     Evidence  of  Assignment    Essential, — Where,    in    such    action, 

the  endorsement  is  uo^  given  in  evidence,  a  finding  or  verdict  for  the 
plaintiff  can  not  be  upheld.  Jb, 

PROTEST. 

See  Check. 

PUBLIC  POLICY. 
See  Waqbr. 

RAILROAD. 

1.  Taxation, — Appraisemefii, — Under  the  act  of  December  21  st,  1868,  1  G. 
&  H.  85,  as  it  stood  at  the  time  for  the  assessment  of  taxes  for  the 
year  1868,  it  was  contemplated  that  railroads,  including  all  property 
used  in  running  and  operating  the  same,  should  be  taxed  as  an  entirety 
or  unit ;  the  road  to  be  appraised  by  the  appraisers  of  all  the  counties 
through  which  it  may  run,  at  a  meeting  to  oe  held  for  that  purpose  on 
the  line  of  the  road,  who  were  to  appraise  the  value  of  the  road  per  mile 
throueh  their  respective  counties,  tt^king  into  consideration  the  location 
of  sucn  road  for  busmess,  the  competition  of  other  roads,  iis  earnings  above 
current  expenses  and  repairs,  its  condition  fur  present  and  future  business, 
so  as  to  enable  them  to  arrive  at  the  actual  present  value  of  such  road, 
independent  of  what  it  oost  or  the  amount  of  its  indebtedness. 

/.,  C.  ^  L.  R,  R  Co    V  miner y  71 

2.  Same,—County  Auditor. — Omitted  Property.— ^or  was  there,  at  the 
time  above  mentioned,  any  provision  of  the  statute,  which  authorizrd 
the  county  auditor  to  enter  the  part  of  a  railroad  running  through  his 
county,  upon  the  duplicate  for  taxation,  as  omitted  property.  lb. 

8.  Same,— Construction  of  Statute. Sections  76,  82,  85  and  86,  1  G.  &  H. 
94,  95,  96,  all  apply  to  personal  property  or  to  such  real  estate  as  is  as- 
sessed in  the  orainarv  method,  and  not  to  railroads,  concerning  which 
the  above  special  mocle  of  taxing  was  provided.  lb. 

4.  Appropriation  to, — Complaint  to  Enjoin  Tax. — Specifications  of  Objection 

United  in  One  Paragraph. — Motion  to  Separate, — Practice. — In  an 
action  to  enjoin  the  collection  of  a  tax  levied  as  an  appropriation  to  a 
railroad  company,  the  complaint  may  set  out  theproceeaings  resulting  in 
the  levying  of  such  tax,  and  then,  in  the  same  paragraph,  state  separately 
each  cause  of  objection  to  the  tax.  And  then  the  defendant  may  demur 
or  plead  to  each  specification  of  objections,  as  to  separate  paragraphs  of 
complaint.  Consequently,  his  motion  to  cause  tho  complaint  to  be  sepa- 
rated  into  as  many  paragraphs  as  there  are  such  specifications  should  be 
overruled.  Mttstard\,  Hoppess,  324 

5.  Same.- Answer, -Identity  of  Notice  of  Election-ln  such  action,  the  answer 
set  out  a  copy  of  a  notice  of  said  election,  and  alleged  that  legal  notice 
had  been  duly  given  by  publication  and  posting,  it  also  set  out  a  copy 
of  the  county  auditor's  certificate  that  publication  bad  been  made,  and 
that  he  bad  delivered  ten  copif-s  of  such  notice  to  the  sheriff  for  posting. 
It  also  set  out  the  sheriff's  return  that  he  had  posted  such  notices  at  ten 
public   places  in  the  township,  three  weeks  prior  to  the  election. 

Held,  on  demurrer,  that  such  certificate  and  return  sufficiently  identify  the 
notice.  lb. 
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6.  'Same.—Eleetum  by  Townships.— Board  of  Canvassers^  Who  Consiiiuie.—Ir' 

regularity. — An  election  having  been  held  in  each  of  several  townships, 
having  only  one  voting  precinct,  as  to  a  proposed  appropriation  to  the 
same  railroad,  the  inspector  of  each  township  afterward  met  jointly  with 
the  auditor,  and  canvassed  the  vote  of  each  township. 

Held,  that,  under  section  8  of  the  act  of  May  12th,  1869,  1  R.S.  1876,  p.  736, 
the  inspector  and  judges  of  e^ich  township,  or  some  two  of  them, 
acting  only  for  their  own  township,  were  necessary  to  constitute  the  legal 
boanf  of  ciuTaasers  of  the  vote  thereof. 

Held^  also,  that  the  fact  that  the  inspectors  of  the  elections  4eld  in  the 
othf'r  townships  aided  in  canvassing  the  vote  of  any  such  township 
neither  aided  nor  invalidated  such  canvass,  and  that  such  canvass  stood 
simply  as  one  made  by  the  proper  inspector,  aided  by  the  county  auditor 
as  his  clerk. 

Heldt  also,  that  neither  the  election  nor  the  tax  voted  and  levied  were  inval- 
idated by  such  irregular  canvass.  lb, 

7.  Same.— Order  for  Levy. —  Uncertainty. — An  order  by  the  county  commis- 
sioners, directing  tbe  county  auditor  to  levy  "  one^half  *'  of  the  amount 
voted,  but  not  specifying  what  per  cent,  of  a  levy  should  be  made,  is  valid. 

lb. 

8.  Conveyance  of  Right  of  Way. — DeseripUon. — "Where  a  statute  authorizes 
a  railroad  company  to  receive,  from  owners  of  lands  over  which 
it  is  about  to  construct  its  railroad,  grants  of  right  of  way,  not  ex- 
ceeding a  specified  width,  an  instrument  granting  such  right,  without 
specifying  the  width  thereof,  should  be  construed  as  granting  a  right  of 
way  as  wide  as  the  company  may  choose  to  occupy,  not  exceeding  the 
statutory  width.  /.,  P.  ^  C.  R  W.Co,  v.  Bayl,  424 

9.  Same.— Title  Acquired  Subsequent  to  Grant.— Where  such  a  grant  was  made 
by  one  holding  simply  under  the  pre-emption  laws  of  the  United  States, 
his  subsequently  acquiring  the  legal  title  by  patent  would  enure  to  the 
benefit  of  the  company.  «  Tb, 

10.  Same. — By  subsequently  laying  out  an  addition  to  a  town,  so  as  to  abut 
upon  the  right  of  way  pf  the  company,  the  owner  thereby  recognized 
his  grant  to  the  company.  Tb, 

11.  Same.-Trespass. — Street.-T\i^  erection,  by  the  company,  of  a  side-track, 
upon  such  right  of  way,  could  not  be  complained  of  by  owners  of  adjoin- 
ing lots  in  such  addition,  though  such  side-track  interfered  with  their  use 
of  such  right  of  way  as  a  street.  lb, 

RATIFICATION. 
8ee  Common  Schools,  2. 

REAL  ESTATE,  ACTION  TO  RECOVER. 
See  Contract,  1. 

1.  Equitable  Title, — Right  of  Possession  — A  plaintiff  may  recover  real  prop- 
erty upon  an  equitable  title,  when  he  has  the  right  of  possession. 

Burt  V.  Bowles^  1 

2.  Certifying  Cause  from  Justice  to  Circuit  Court."  Jurisdiction. — Pleading.-^ 
Equitable  Interest  Mortgageable.  —Lis  Pendens. — Sheriff's  Sale. -^Parties, 
In  an  action  before  a  justice  of  the  peace  against  L.,  as  tbe  plaintiff's 
tenant  holding  over,  to  recover  possession  of  real  estate,  W.  was  admit- 
ted as  a  defendant,  without  objection  by  the  plaintiff,  and  filed  his 
written  answer,  verified  by  afiidavit.  averring  that  he  was  the 
owner  of  the  lands  described  in  the  complaint  and  entitled  to 
the  possession  thereof,  and  that  L.  was  his  tenant,  occupying  the 
lands  under  a  lease  from  him.  Thereupon  tbe  justice,  deeming 
that  the  title  to  the  land  was  put  in  issue,  certified  the  causie  and  pa- 
pers to  tbe  circuit  court,  where  w.  filed  a  counterclaim,  pptiing  up  title 
to  the  land  in  himself,  and  his  right  to  the  possession  against  both  the 
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2.  Same. — Inierloctttory  Order.^  A  complaint  will  not  He  to  review  an  in- 
ter) (>cul()ry  order  to  whicb  no  exception  was  reserved,  and  from  which 
1111  nppeal  would  lie.  lb. 

3.  Default  on  First  Day  of  Term, — Plectding* — Under  section  68  of  the 
practice  act,  2  li.  S.  1876,  p.  67,  it  is  error  to  re)ider  a  judgment  by  de- 
fault on  the  first  day  of  a  term  of  court,  and  the  error  is  such  as  will 
sustain  a  complaint  for  review.  Mitchell  v.  McCorkle^  184 

4.  Complaint. — Insanity. — Removal  of  Legal  Disability. — Material  New 
Matter. — Diligence. — -Delay. —  Usury  — Statute  Construed. — A  com- 
plaint by  a  husband   and  wife,  to  revie^  a  judgment  of  foreclosure 

,  of  a  mortgage  on  real  estate,  was  filed  five  years  and  three  months 
afier  the  rendition  of  the  judgment,  and  alleged  that,  at  the  time 
of  the  execution  of  the  mortgage  and  certain  promissory  notes  secuied 
thereby,  and  at  the  time  of  the  serviceof  summons  in  the  foreclosure  suit^ 
the  husband  was  insane;  that  such  notes  included  large  sums  of  usurious 
interest;  and  that  the  husband  had  not  become  of  sound  mind  until  two 
years  and  eight  months  after  the  rendition  of  the  judgment. 

Held,  on  demurrer,  that  the  complaint  sbowed  no  error  apparent  upon  the 
face  of  the  record  in  the  foreclosure  suit. 

Held,  also,  that  the  facts  alleged  do  not  constitute  *'  material  new  matter/' 
discovered  after  the  trial. 

Heldj  also,  that,  even  if  the  facts  alleged  constituted  *' material  new  matter,'' 
yet,  for  want  of  an  averment  that  they  could  not  have  been  discovered  be- 
fore the  former  trial,  by  the  use  of  reasonable  diligence,  the  complaint  is 
insufficient. 

Held,  also,  that  the  complaint  was  not  filed  within  time  after  the  husband's 
restoration  to  sanity.  Alexander  v  Dougherty,  888 

6.  Complaint. — Material  New  Matter. ~ A.  complaint  under  section 
688  of  the  practice  act,  to  review  a  judgment  for  "  material  new 
matter,"  must  be  verified,  and  most  allege  new  matter,  clearly  dis- 
tinguishable fh)m  newly-discovered  evidence,  having  a  material  bearing 
on  the  judgment,  and  which  would  probably  reverse  or  materially  modify 
such  judfl^ment ;  that  such  matter  has  been  discovered  since  the  rendition 
of  the  judgment,  and  could  not  have  been  discovered  before  that  time  by 
reasonable  diligence;  and  that  the  complaint  has  been  filed  without  delay, 
since  the  discovery.  Francis  v.  DaviSy  462 

6.  Same.-Judgment.-Excessive  Damages.-'Wherey  on  the  trial  of  such  action, 

the  finding  shows  simply  an  excessive  recovery,  the  court  should  not 
wholly  reverse,  but  simply  modify,  the  judgment. 

7.  Complaint — Service  of  Summons. — Appearance. — £n  an  action  by  an 
administrator  de  bonis  non^  to  review  a  judgment  against  his 
predecessors,  on  an  official  bond  alleged  to  have"  been  executed  by 
one  of  such  predecessors  as  principal  and  by  the  decedent  as  his  surety, 
the  complaint  alleged  that  there  had  been  no  service  of  summons  upon 
any  of  such  predecessors  except  such  principal  in  the  bond;  but  thja 
record  accompanying  the  complaint  showed  an  appearance  by  attorney 
of  all  the  derendants. 

Held,  on  demurrer,  that  the  appearance  of  record  controls  such  averment  of 
want  of  service.  State,  ex  rel.,  v.  Holmes^  677 

8.  Same. — Judgment  on  County  Treasurer's  Bond.-^ Material  New  Matter. — 

Diligence. — The  bond  in  such  case  being  the  bond  of  a  county  treasurer, 
duly  on  file  and  recorded  three  years  and  ten  months  prior  to  the  com- 
mencement of  the  suit  rnsulting  m  the  judgment  sought  to  be  reviewed, 
and  four  years  and  three  months  prior  to  the  rendition  of  such  judgment, 
an  alleged  discovery,  a  year  and  four  months  after  the  rendition  of  such 
judgment,  that  the  supposed  signature  of  the  decedent  to  the  bond  was  a 
forgvy,  does  not  show  the  use  of  the  reasonable  diligence  necessary  to 
obtain  a  review  for  the  alleged  ^*  material  new  matter.  lb. 
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9.  Same, — Fraud^  as  Oround  of  Review.— A  party  to  the  record  may  have  a 
judgment  reviewed  for  fraud  practised  in  obtaining  the  judgment,  but  be 
may  nut,  though  a  stranger  to  the  record  may,  have  the  judgment  re- 
viewed for  fraud  in  the  cause  of  action.  lb, 

10.  Satne. — Fraud  Between  Co-Partiee. — Fraud  practis«'d  upon  u  defendant, 
by  a  codcfendant,  in  allowing  judgment  to  go  against  both,  is  not  ground 
upon  which  the  former  may  jbuve  the  judgment  reviewed!  Jb, 

11.  Satne.-'Vhii  fact  that,-in  a  suit  by  the  State,  on  the  relation  of  the  county 
iiuditor,  cm  the  official  bond  of  the  county  treasurer,  against  the  treasurer 
and  the  representatives  of  his  deceased  sureties,  for  an  alleged  defalcation, 
—the  relator  promised  the  principal  leniency  in  a  criminal  pros*  cution 
of  the  latter  for  the  same  defalcation,  if  he  should  allow  judgment 
to  go  wiihouL  defence,  affords  no  ground  to  such  representatives  to  have 
such  judgment  reviewed,  even  though  such  principal  fraudulently  con- 
cealed from  them  an  effectual  defence  on  behalf  of  such  decedent's  estate. 

lb, 

REVOCATION. 
See  Will,  3. 

RIGHT  OF  WAY. 
See  Railroad,  8  to  11. 

RIOT. 
See  Criminal  Law,  7. 

SALE. 
See  CoMMOK  Carrier;  Replevin,  2  ;Waonku. 

SATISFACTION. 
See  Promissory  Note,  7. 

SEDUCTION. 

1.  What  Constitutes. — Action  for. — If  an  unmarried  man,  having  by  his 
visits  and  attentions  to  an  unmarried  female  gained  her  affections  and 
confidence,  importunes  her  to  sexual  intercourse  with  him,  and  she, 
through  her  confidence  in  him  and  love  for  him,  yields  to  his  solicita- 
tions, it  is  seduction,  for  which,  under  section  24  of  the  code,  she 
may  maintain  an  action  and  recover  **  such  damage  as  may  be  assessed 
in  her  favor.*'  Smith  v.  Yaryan,  446 

2.  Same. — -Character     of    Seduced. — Impeachment. — In     an     action 
for  seduction,  the  woman  seduced  can   not  be  asked  on  cross-examina- 
tion, for  the  purpose  of  showing  her  bad  character,  whether  she  had  not 
had  criminal    intercourse  with  other  men,  nor  for  the  purpose  of  im- 
peaching her  if  she  deny  it.  lb* 

8.  Sarne.  Damages. — Paternity  of  Child. — Where,  however,  a  child 
is  bom  as  the  result  of  the  alleged  seduction,  the  question  whether 
or  not  the  defendant  is  the  father  of  such  child  is  proper  to  be  consider- 
ed in  assessing  the  damages,  though  nothing  can  be  assessed  for  its 

•  maintenance.  Such  question  must  be  tested  in  the  stime  manner  as 
if  the  prosecution  were  for  bastardy;  and  it  is  competent,  therefore, 
to  ask  the  woman  seduced,  on  cross-examination,  for  the  purpose  of 
showing  the  paternity  of  such  child,  whether  she  had  sexual  inter- 
coarse  with  any  other  person  than  the  defendant,  about  the  time  the 
child  was  begotten.  lb, 

SET-OFF. 
See  Costs. 

1.  Jttdgment. — Equitable  and  Legal  TKtle, — Although  an  equitable  title 
to  a  judgment  has  been  acquired  by  a  stranger  prior  to  a  proceeding  by 
the  judgment  defendant  to  have  it  set  off  against  another  judgment,  yet 
the  legal  title  will  control  the  equity  and  authorize  the  set-off  to  be 
made.  Williams  v.  Thylor,  48 
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2.  Same. — Jnterloeutory  Order. -^  A  cx)iiiplaint  will  not  lie  to  review  an  in- 
terlj'Ciitory  order  to  whicii  no  exception  wus  reserved,  and  from  which 
no  uppenl  would  lie.  lb. 

8.  Default  on  First  Day  of  Term. — Pleading » — Under  section  68  of  the 
practice  act,  2  R.  S.  1876,  p.  67,  it  is  error  to  render  a  judgment  by  de- 
fault on  the  first  day  of  a  term  of  court,  and  the  error  is  such  as  will 
sustain  a  complaint  for  review.  Mitchell  v.  MeCorkle^  184 

4.  Complaint. — Insaniiy. — Removal  of  Legal  Disability. —  Material  New 
Matter. — Diligence. — Delay. —  Usury  — Statute  Construed. — A  com- 
plaint by  a   husband   and  wife,  to  revie^  a  judgment  of  foreclosure 

,  of  a  mortgage  on  real  estate,  was  filed  five  years  and  three  months 
afier  the  rendition  of  the  judgment,  and  alleged  that,  at  the  time 
of  the  execution  of  the  mortgage  and  certain  promissory  notes  seemed 
thereby,  and  at  the  timeof  the  service  of  summons  in  the  foreclosure  suit^ 
the  husband  was  insane;  that  such  notes  included  large  sums  of  usurious 
interest;  and  that  the  husband  had  not  become  of  sound  mind  until  two 
years  and  eight  months  after  the  rendition  of  the  judgment. 

Held^  on  demurrer,  that  the  complaint  showed  no  error  apparent  upon  the 
fttce  of  the  record  in  the  foreclosure  suit. 

Held,  also,  that  the  facts  alleged  do  not  constitute  '*  material  new  matter," 
discovered  after  the  trial. 

Held,  also,  that,  even  if  the  facts  alleged  constituted  *' material  new  matter," 
yet,  for  want  of  an  averment  that  they  could  not  have  been  discovered  be- 
fore the  former  trial,  by  the  use  of  reasonable  diligence,  the  complaint  is 
insufficient. 

Held^  also,  that  the  complaint  was  not  filed  within  time  after  the  husband's 
restoration  to  sanity.  Alexander  v  Dougherty ^  888 

5.  Complaint. — Material  New  Matter. — A  complaint  under  section 
688  of  the  practice  act,  to  review  a  judgment  for  '^  material  new 
matter,"  must  be  verified,  and  must  allege  new  matter,  clearly  dis- 
tinguishable fh>m  newly-discovered  evidence,  having  a  material  bearing 
on  the  judgment,  and  which  would  probably  reverse  or  materially  modify 
such  judgment ;  that  such  matter  has  been  discovered  since  the  rendition 
of  the  judgment,  and  could  not  have  been  discovered  before  that  time  by 
reasonable  diligence;  and  that  the  complaint  has  been  filed  without  delay, 
since  the  discovery.  Francis  v.  DaviSy  452 

6.  Same.- Judgment-Excessive  Damages.-^^here,  on  thetr\a.\  of  auch  action, 

the  finding  shows  simply  an  excessive  recovery,  the  court  should  not 
wholly  reverse,  but  simply  modify,  the  judgment. 

7.  Complaint — Service  of  Summons. — Appearance. — In  an  action  by  an 
administrator  de  bonis  fton,  to  review  a  judgment  against  his 
predecessors,  on  an  official  bond  alleged  to  have^  been  executed  by 
one  of  such  predecessors  as  principal  and  by  the  decedent  as  his  surety, 
the  complaint  alleged  that  there  had  been  no  service  of  summons  upon 
any  of  such  predecessors  except  such  principal  in  the  bond;  but  thfi 
record  accompanying  the  complaint  showed  an  appearance  by  attorney 
of  all  the  defendants. 

Held,  on  demurrer,  that  the  appearance  of  record  controls  such  averment  of 
want  of  service.  State,  ex  rel.,  v.  Holmes,  517 

8.  Same. — Judgment  on  County  Treasurer's  Bond.^- Material  New  Matter. — 

Diligence. — The  bond  in  such  case  being  the  bond  of  a  county  treasurer, 
duly  on  file  and  recorded  three  vears  and  ten  months  prior  to  the  com- 
mencement of  the  suit  resulting  m  the  judgment  sought  to  be  reviewed, 
and  four  years  and  three  months  prior  to  the  n^ndition  of  such  judgment, 
an  alleged  discovery,  a  year  and  four  months  after  the  rendition  of  such 
judgment,  that  the  supposed  signature  of  the  decedent  to  the  bond  was  a 
forgvy,  does  not  show  the  use  of  the  reasonable  diligence  necessary  to 
obtain  a  review  for  the  alleged  **  material  new  matter.''  lb. 
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9.  Same. — Fraud^  as  Qrcund  of  Review,— A,  party  to  the  record  may  have  a 
judgment  reviewed  for  fraud  practised  in  obtaining  the  judgment,  but  he 
may  nut,  though  a  stranger  to  the  record  may,  have  the  judgment  re- 
viewed for  fruud  in  the  cause  of  uction.  lb. 

10.  Sa^ne. — Fraud  Between  Co-Partiea. — Fraud  practised  upon  a  defendant, 
by  a  codcfendanl,  in  allowing  judgment  to  go  against  both,  is  not  ground 
upon  which  the  former  may  nave  the  judgment  reviewed.  lb, 

11.  Same.-'Vhii  fact  that,-in  a  suit  by  the  State,  on  the  relation  of  the  county 
tauditor,  on  the  official  bond  of  the  county  treasurer,  against  the  treasurer 
and  the  representatives  of  his  deceased  sureties,  for  an  alleged  defalcation, 
— the  relator  promised  the  principal  leniency  in  a  criminal  pros*  cution 
of  the  latter  for  the  same  defalcation,  if  he  should  allow  judgment 
to  go  without  defence,  affords  no  ground  to  such  representatives  to  have 
such  judgment  reviewed,  even  though  such  principal  fraudulently  con- 
cealed from  them  an  effectual  defence  on  behalf  of  such  decedent's  estate. 

/6. 

REVOCATION. 
See  Will,  3. 

RIGHT  OF  WAY. 
See  Railroad,  8  to  11. 

RIOT. 
See  Ckiminal  Law,  7. 

SALE. 
Bee  GoMHOK  Cakries;  Rkplxvin,  2  ;Waoneu. 

SATISFACTION. 
See  Promissory  Nots,  7. 

SEDUCTION. 

1.  What  Constitutes. — Action  for. — If  an  unmarried  man,  having  by  his 
visits  and  attentions  to  an  unmarried  female  gained  her  affections  and 
confidence,  importunes  her  to  sexual  intercourse  with  him,  and  ^he, 
through  her  confidence  in  him  and  love  for  him,  yields  to  his  solicita- 
tions, it  is  seduction,  for  which,  under  section  24  of  the  code,  she 
may  maintain  an  action  and  recover  **  such  damage  as  may  be  assessed 
in  her  favor.'*  Smith  v.  Yaryan^  445 

2.  Same. — Character     of    Seduced,- — Impeachment. — In     an     action 
for  seduction,  the  woman  seduced  can   not  be  asked  on  cross-examina- 
tion, for  the  purpose  of  showing  her  bad  character,  whether  she  had  not 
had  criminal    intercourse  with  other  men,  nor  for  the  purpose  of  im- 
peaching her  if  she  deny  it.  Ih. 

8.  Same.  Damages. — Paternity  of  Child. — Where,  however,  a  child 
is  born  as  the  result  of  the  alleged  seduction,  the  question  whether 
or  not  the  defendant  is  the  father  of  such  child  is  proper  to  be  consider- 
ed in  assessing  the  damages,  though  nothing  can  be  assessed  for  its 

•  maintenance.  Such  question  must  be  tested  in  the  same  manner  as 
if  the  prosecution  were  for  bastardy;  and  it  is  competent,  therefore, 
to  ask  the  woman  seduced,  on  cross-examination,  for  the  purpose  of 
showing  the  paternity  of  such  child  whether  she  had  sexual  inter- 
course with  any  other  person  than  tne  defendant,  about  the  time  the 
child  was  begotten.  lb. 

SET-OFF. 
See  Costs. 

1.  Judgment. — Equitable  atui  Legal  Title. — Although  an  equitable  title 
to  a  judgment  has  been  acquired  by  a  stranger  prior  to  a  proceeding  by 
the  judgment  defendant  to  have  it  set  off  against  another  judgment,  yet 
the  legal  title  will  control  the  eqiuty  and  authorize  the  set-off  to  be 
made.  Williams  v.  Taylor,  48 
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2.  Same, — Assignment — ^Where  G.,  at  the  time  he  obtains  a  judgment 
against  L.,  is  indebted  to  the  latter  in  a  sum  greater  than  the  amount 
of  such  judgment,  and  where,  during  the  pendency  of  an  action  by  L. 
to  recover  such  indebtedness,  G.  assigns  his  judgment  to  C,  who  baa 
knowledge  of  such  indebtedness,  and  subsequently  L.  obtains  judgment 
against  (i.  thereon,  said  L.  is  entitled  to  have  satisfaction  of  the  judg- 
ment against  him,  by  having  the  amount  thereof  credited  on  his  judg- 
ment against  G.  Lamtners  v.  Ooode9)ian,  7(5 

8.  JEquities. — Law  Merchant — In  such  case  C.  took  the  assignment  of  the 
judgment  from  G.  subject  to  any  equities  aeainst  it,  just  as  he  would 
have  taken  an  assignment  of  any  other  evidence  of  debt  not  governed 
by  the  law  merchant.  lb. 

4.  Requisites  of. — A  demand,  to  be  admissible  as  a  set-oiT,  must  be  held  by 
the  defendant  at  the  time  the  suit  was  commenced.  BaUer  v.  WwhI,  122 

6.  Same. — By  Surety  who  pays  Debt  of  Principal  — A  surety  who  pays  the 
debt  of  his  principal,  auer  the  commencement  of  an  action  against 
him  by  the  principal,  can  not  set  off  that  payment  in  such  action.        lb. 

SHELLEY'S  (JASB. 
See  Will,  6. 

SHERIFFS  SALE. 
See  MoBTGAGE,  8, 5;  Partition,  8;  Keal  Estate,  Action  toBxcotsb,  2; 

Taxes,  1. 

SPECIAL  FINDING. 
See  Highway,  4;  Practice,  1^  2,  8, 14. 

SPECIAL  VERDICT. 

See  Practice,  2, 8,  14. 

SPECIFIC  PERFORMANCE. 
See  Partition.  1,  2. 

STATUTE  CONSTRUED. 
See   Cities   and  Towns,  2,  11;  Common  Schools,  2;  Criminal   Law, 
1, 11;  Exemption  ;  Landlord  and  Tenant,  1;  Negligence,  8;  Parti- 
TioN,  8;  Principal  and  Surety,  1;  Railroad,  3;   Review  op   Jttdg- 
MEi^T,  8;  Telegraph  Company,  2. 

STATUTE  OF  FRAUDS. 


!Prusts. — Parol  Contract  for  Purchase  of  Land.-  Copy. — Possession, — A  com- 
plaint for  partition  of  certain  land  alleged  that  it  had  been  purchased 
by  the  defendant,  under  an  agreement  with  the  plaintiff,  that,  if  the 
latter  would  stay  with  the  former  and  work  for  him  for  a  stipulated 
period,  the  **  labor  performed  by  the  plaintiff  should  entitle  him  to 
one-half  in  value  of  the  land;''  that  the  plaintiff  had  performed  the 
labor;  that  the  defendant,  '*  with  the  means  acquired  bv  their  jojnt 
labor,"  had  purchased  the  land,  taking  title  to  the  whole  in  himself  j 
and  "that,  after  the  purchase,  the  plain  tiff  had  farmed  a  portion  of  said 
land,|*  on  the  shares,  "and  finally  went  into  possession  of  the  same ''at  a 
certain  time,  **  and  has  had  and  held  open  and  notorious  possession  of 
the  same  from  that  time  to  the  "  time  of  commencing  the  action. 

Held,  on  demurrer,  the  contrary  not  being  alleged,  that  the  contract  la 
presumed  to  have  been  by  parol. 

Heldy  also,  that  the  contract  was  void  by  the  statute  of  frauds,  the  averment 
as  to  possession  not  being  sufficient  to  take  it  out  of  the  statute. 

Heldf  also,  that  there  was  no  trust.  Neal  v.  Nealf  419 

STATUTE  OP  LIMITATIONS. 
See  Decedents'  Estates,  1,  6. 

STAY  OF  EXECUTION. 
See  Bastardy,  8. 
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SUBMISSION. 
See  SuFREMx  Court,  8, 22. 

SUBROGATION. 
See  MoRTOAaE,  1. 

SUBSTITUTION  OF  PABTIIS. 

See  DSCKDKNTS'   SSTATBa,  1. 

SUMMONS. 
See  Process. 

SUNDAY. 
See  Criminal  Law,  8,  4;  Promissort  Nots,  6. 

SUPERIOR  COURT. 
See  Practice,  11,  18. 

SUPREME  COURT. 
See  Bill  of  Exceptions;  Contract,  5;   Criminal  Law,  9,  10,   16,  27; 
Demurrer  to    Evidence,  8 ;    Guardian  and  Ward,  8;   Mandate; 
New  Trial;  Pleading,  4;  Practice,  8,  11. 

1.  Weight  of  Evidence. — The  Supreme  Court  will  not  disturb  a  verdict  or 
finding  on  the  evidence,  where  it  is  conflicting.        Davis  v.  Doheriy,  11 

2.  Rejoersal  of  Judgynent. — Where  a  cause  has  been  tried  upon  issues  joined 
on  a  complaint  containing  two  or  more  paragraphs,  one  of  which  is 
defective,  and  a  demurrer  to  the  defective  paragraph  has  been  over- 
ruled, the  judgment  will  be  reversed  for  the  error  in  overruling  such 
demurrer,  if  the  record. fails  to  show  that  the  cause  was  tried,  and  the 
verdict  and  judgment  rendered,  exclusively  upon  the  good  paragraphs. 

The  Pennsylvania  Co.  v.  H<dderman^  18 

8.  Certiorari  — Notice. —  Waiver. — Sithmisaum. — Rule  37. — A  motion  in  the 
Supreme  Court  for  a  certiorari  to  correct  the  record  in  a  submitted 
cause  will  not,  under  Rule  87  of  such  court,  be  entertained,  unless  the 
opposite  party,  or  his  attorney,  shall  have  had  ten  days'  notice  in 
writing  of  the  intended  motion.  The  opposite  party  may,  however, 
waive  such  notice,  and  upon  the  showing  of  such  waiver  the  motion 
will  be  acted  upon,  and  it  is  not  necessary  that  the  submission  of 
the  cause  should  be  set  aside  before  the  writ  is  issued.  lb. 

4.  When  Paragraph  Deemed  out  of  Record.— Where  the  juiy  trying  a  cause 
make  no  finding  on  the  first  paragraph  of  complaint,  but  limit  their 
finding  to  the  otner  paragraphs  thereof,  such  first  paragraph  is  practi- 
cally out  of  the  record  so  far  as  any  question  before  the  Supreme  Court 
is  concerned.  lb, 

5.  Waiver. — Questions  not  discussed  by  counsel  in  the  Supreme  Court  will 
be  deemed  waived.  lb, 

6.  Admission  of  Evidence. — Exception. — Where  the  admission  of  evidence 
is  not  excepted  to,  no  question  can  be  raised  thereon  in  the  Supreme 
Court.  McFerran  v.  McFerran^  29 

7.  Weight  of  Evikenee.-^The  Supreme  Court  will  not  disturb  a  verdict 
upon  the  mere  weight  of  conflicting  evidence.  3. 

8.  Brief. —  Waiver. — The  Supreme  Court  will  not  decide  any  question  not 
argued  by  counsel.  i&. 

9.  Practice. — Bill  of  Exceptions. — Where  it  is  apparent  on  the  face  of  a  bill 
of  exceptions,  that  it  does  not  contain  all  the  evidence  introduced  on  the 
trial,  the  Supreme  Court  will  not  reverse  the  judgment  below  on  any 
question  as  to  the  weight  or  sufficiency  of  the  evidence. 

Hammon  v.'  Sexton^  87 

10.  Appeal. — Notice  of. — Parties. — Only  the  party  against  whom  a  judgment 
has  been  rendered  has  the  right  to  appeal  therefrom;  it  is  not  necessary. 

Vol.  LXIX.— 41 
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therefore,  either  that  a  oodefendant,  agiiinBt  whom  no  judgment 
rendered,  should  be  made  a  party  to  ^  HHi^^  ^^  ^^^  notice  thereof 
should  be  served  upon  him.  Jb. 

11.  PUadtTig,'— Demurrer. — Qectiop  ^  of  ihejp^ctice  act^2  R.  8«  1876,  p.  66, 
specifies  six  causes  of  demurrer  to  a  compJlainiL,  and  provides  that  for  no 
other  cause  shall  a  demurrer  be  sustained  :  and  that,  unless  the  demurrer 
distinctly  specifies  and  numbers  the  {^rounds  of  objection,  it  shall  be  over- 
ruled. Under  section  67  of  the  same  iust,  ^  B.  8. 1876,  p.  66.,  the  defendimt 
may  demur  to  a  reply  for  the  same  causes  specified  for  demurring  to  a 
complaint.  Where,  therefore,  on  ajpfieal  to  the  Supreme  Gouii,  the  demur- 
rer to  a  p|trs^[;|Eaph  of  reply  is  not  in  tlie  re<^rd,  si^  couii  can  not  sav 
that  the  court  below  errfid  in  oyerru^g  auch  demurrer,  even  though 
it  appears  that  some  one  or  more  of  the  istatutory  causes  might  be  well 
assigned  to  such  reply,  as  it  can  not  know  that  the  demurrer  distinctly 
specified  the  grounds  ot  objection.  j^. 

|<^  FrMum/><ion.-Where  the  record  does  no^  afl9irmatiyely  show  that  the  de- 
cisions o^  the  court  below  are  erroneous,  all  the  presumptions  are  in 
favor  of  the  correctness  of  those  decisions.  ii^. 

}8.  ExeepUon. — Eifidenee, — Where  the  record  does  not  contain  an  exception 
to  a  ruling  refusing  to  admit  evidence,  the  error,  if  any,  is  not  avatlablo 
in  the  SupMme  Court.  Plynn  v.  /fayea,  ^ 

14.  (Sam^ — Nfew  Trial, — Bill  of  Excepitom.T'FreminipiiQn, — Where  the 
evidence  is  not  in  the  record,  the  Supreme  Court  will  presume  that 
the  court  below  was  right  in  overruling  a  motion  for  a  new  trial,    .   A. 

}j$.  Motion  tq  ^rikt  CM, — Error  in  overruling  ^  motion  4o  strike  out  parte 
of  a  pleading  is  i^ot  available  in  the  Supreme  Court.    Avan  v.  Frey,  01 

ffi.  fiill  i^f  ^xeeptUm^. — SubsHiutituf  Mew  BiU  after  Amaeal. — Where,  afUf 
a  transcript  containing  ^  bill  of  exceptions  is  filed  in  the  Si^preme 
Court,  ^he  appellee,  by  a  suit  in  the  court  i>elow  for  that  purpose  against 
^e  appell^iit^  secures  an  order  striking  the  original  bill  of  exce|^tiona 
from  the  recprd^  upon  tbe  ground  that  it  was  imperfect  and  had  been 
improper)^  certified  to,  ana  suhstitutin^  a  new  bill  instead  thereof,  irhich 

,  pew  bill  is  ordered  to  be  filed  as  of  the  ^a|e  of  ^e  original  blH,  fmd  to  be 
certified  to  the  Supreme  Court,  ^d  a  transcript  thereof  is  iMCOordinglv 
filed  in  such  court,  such  new  bill  of  exceptions  is  properly  in  the  ^^^orajL 

Marlejf  v.  Hornaday,  10(5 

17.  fievermU. — Where  it  appears  from  the  record  th^t  the  merits  of  the 
cause  Ihaye  been  fairly  tried  and  determined  in  the  cour^  help w,  the 
statute  forbids  that  the  Judgment  be  stayed  or  reversed  by  th^  Supreme 
Court  Child  V.  Swas^  28p 

-1^.  Weight  qf  Bmdenee. — ^The  Supreme  Court  will  not  disturb  a  verdict 
upon  the    mere  weight  of  conflicting  evidence.    Roe  v.  Oronkhite,  2^ 

W.  iSam«.— The  Supreme  Court  will  not  reverse  a  judgment 
on  the  mere  weight  of  the  evidence,  although  the  prepondemnce  may 
seem  against  the  verdict  rendered  below.  Fartnan  v.  ^ui^n,  267 

ip.  Record, — Vranaeript.-- Marginal  Notea.—Nan^  oj  Fq,riif^,—4$f^igp^ 
meni  of  Error. — Rides  1  and  19,— 'Hie  transcript^  on  appeal  to 
itibe  Suareme  Court,  must  contain  marginal  notes,  as  requireol  by  Bute 
19,  and  also  the  names  of  the  parties,  as  required  by  Rule  1,  or  tiie  appeal 
will  ha  4iami/i«ed.  JB^  ▼.  Pnri%  897 

91.  Waiv§r  0f  Aengnment  of  Error,  ity  Failurt  to  Diatu^. — ^An 
assignineiKt  of  error,  based  upon  the  overruling  <^  a  general  demurrer 
to  a  pleading  containing  sevend  jparagraphs,  is  waived  by  a  fttilure 
of  t^e  party  alleging  the  error  to  discuss  tne  demurrer  as  against  each 
^  such  p^^^^a.  Qoldsberry  ▼.  State,  S9  r^  M) 

p.  08r<iorwri.--i8iiton«ston.'-JMt(».— ▲  certiorari  mi^  be  had  after  sub- 
mission, upon  due  notice.  A^A^  '^'  F*f9^*^^  ^^ 
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a.  /^ia^^.-^Trdiiseripi  JmpwrU  F«7n#y.— The  Sixpteme  06art  t&kes  the  record 
of  a  cause  as  it  is  certified  up,  as  importiDg  absolute  veriW,  leavinf(  the 
parties  to  their  iKgfht  to  obtaih^a  certiorari  t6  correct  omfsMofis  or  aftenir 
tions.  Ih, 

i4,  Warrajdy. — Ar&deK  (^. — Ddmct^. — (i^e8^iofi  for  Jury. — 'the  questioxk 
of  the  amount  of  damages  resulting  from  an  alleged  breach  of 
warranty  is  one  peculiarly  for  the  determination  of  the  Jur^  trying  the 
cause,  and  the  8uprethe  Court  will  notdisttttb  their  verdict  upon  such 
question.  IHU  v.  (yPerreU  600 

25.  Presump^on.- -Where  the  record  does  noK  show  tbat  the  court  below 
eirred  in  its  decidoft  ov^rruUng  a  motion  for  a  new  trisS,  such  decisioaf 
will  be  presumed  by  the  Supreme  Court  to  be  right.  li. 

2)1  JBxcepfion  to  Jvdfftnefft.— An  entry  bv  the  clerk  of  a  Circuit  dourL 
following  a  judgment,  in  the  words,  *<  To  Whi^h  judgment  the  plaintiff 
objects  and  excepts,*^  is  not  sufficient  to  pre^nt  any  question  ftn^  the 
determination  of  the  Soprdme  Court.  Dugan  ▼.  'PrUUr^  568 

Sf.  Evidence, — Bill  of  Excepiuma, — Where,  on  appeal  to  the  Supreme 
Court,  it  is  apparent  oh  the  face  of  the  bill  of  exceptions,  that  it  does  not 
contain  all  th^  evidence  given  on  the  trial  of  the  cause,  thfft  court  can  not' 
f eview  alleged  ^rroins  rel&ting  to  the  weight,  suffideiiey  6t  admfesfbilitv 
of  evidence.  id. 

TAXES. 

See  CiTiBB  AiTD  Towns,  11,  l£;  Landlobb  ahd  ITsvakt,  1,  2;  Railboid. 

1  to7. 

1«  Delinquent  Taxes. — Lien  of^on  Ofwoing  Oropa  Belonffing  to  Third  Per^ 
eon. — Action  by  aueh  Peramk^  A^mnei  Purchaser  at  Sheriff  *8  Sale  to  Re- 
cover VcUue  of  Oropa  So(d  to  pay  Taxett. — Pleading. — A  compUunt  by  A. 
against  B.  alleged,  in  substance,  the  following  &cts:  That  in  1875  C^ 
being  the  owner  of  certain  described  lands,  cfxecuted  to  the  defendant  a 
mor&age  thereon  to  secure  a  certain  indebtedness;  that  said  mortgc 
was  roreclosed  and  the  Imid^  sold  to  the  defendant  to  satisfy  his  Jnc 
ihent;  that  the  lands  were  not  redeemed;  that  soon  after  said  safe 
leased  said  lahos  tb  D.  for  one  ^ear,  wfth  aii  agreement  that  the  tenant 
should  ^rm  said  lands  and  nay  as  rent  a  certain  proportion  of  all'  the 
6rops;that,  shortly  after  said  lease  was  executed,  C.  and  wife  conveyed 
tfsia  lands  b^  warranty  deed  to  the  plaintiff,  for  a  valuable  consideration; 
that,  at  the  time  of  said  conveyance  to  the  plaintiff,  there  were  growing 
ttoys  on  said  lands  being  raised  by  safd  tenknt  under  said  lease,  which 
were  planted  atid  nisttured  by  sliid  tenant  before'  the  expfratioh  of  the 
yeci^'  allowed  for  redemption  from  said  sheriff's  sale;  that  the  plaintiff's 
interest  in  said  crops,  frnmediatcA^i^  after  said  conveyance  to  him,  was 
worth  five  hundred  dollars^  that-,  ivt  tSie^  Ifime  of  the  defendant's  purchase 
at  said  sheriff's  sale,  there  were  certain  taxes  due  and  unpaid  whi^ 
were  a  lien  on  said  lands;  that,  soon  after  said  lands  were  conveyed  by  C. 
and  wife  to  the  plaintiff^  the  defendant  directed  the  treasurer  to  levy 
upon  and  sell  the  i)laintiff 's  interest  in  said  erowing  crops  to  satisfy 
said  taxes,  which  said  treasurer  accordingly  did,  whereby  the  plaintiff^s 
entfre  interest  in  said  crops  was  wrongAiUy  taken  from  and  lost  to  him. 
Wherefore,  etc. 

Hdd,  that  the  complaint  does  not  state  a  cause  of  action. 

BlodyeU  v.  Oerman  Saving  Bank,  168 

2.  Qmatituiional  Law.— :  Exemption  from  Taxation. — Charitable  Purvoaea. — 
The  eighth  olaitifteof  section  7  of  the  act  of  December  21st,  1872,  ActI 
1872,  p.  5t,  *»to  provide  for  a  uniform  teetement  of  property,"  etc.,  ex- 
empts  from  tixatibft  «'The  property  to  the  amount  of  five  huiidred  dol- 
lars, of  a  widow  or  uAmarried'  female,  or  of  ahy  female  minor  whose  fa* 
ther  is  deceased^'  if  IMr  whole  esCsffee  redl  and  personal  not  otherwise  eiH 
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empted  from  taxation  doee  not  exceed  in  value  the  sum  of  one  thousand 

dollars." 
Held,  that  said  eighth  clause  of  section  7  of  said  act  is  unconstitutional  and 

void. 
Helil,  also,  that  such  exemption  is  not  for  '*  charitable  purposes,"  within  the 

meaning  of  section  1  of  article  10  of  the  constitution  of  this  State. 

State,  ex  rel ,  ▼.  City  of  Itidianapolis,  375 

TEACHER  AND  PUPIL. 
See  AssAXTLT  and  Battery. 

TELEGRAPH  COMPAKY. 

1.  Failure  to  Transmit   Message, — Action  to  Recover  Penalty, — Pleading. — 

Where  an  action  is  brought  against  a  telegraph  company  to  recover  the 
penalty  prescribed  in  section  1  of  the  act  of  Blay  13th,  1852,  IKS. 
1876,  p.  868,  for  failing  to  transmit  a  dispatch,  the  complaint,  to  be  good, 
must  aver  that  the  defendant  was  "engaged  in  telegraphing  for  the  pub- 
lic," as  required  by  the  diatute.  An  averment  that  the  defendant  was 
^'engaged  in  the  business  of  transmitting  telegraphic  messages  for  hire,'* 
is  not  sufficient.  W.  U.  Tet,  Go,  v.  Axtell,  199 

2.  Sanm.-^Construction, — A  court  can  not  create  a  penalty  by  construction, 
but  must  avoid  it  by  construction,  unless  it  is  brought  within  the  letter 
and  the  necessary  meaning  of  the  act  creating  it.  Jb. 

TENDER. 
See  Cities  and  Towns,  12. 

TIME. 
See  Day. 

TOLL-GATE. 
See  Criminal  Law,  17. 

TOWNSHIP. 

See  Township  Trustks. 

Partus. — dvil  and  School  Townships, — Mandate, — ^Underthe  law  of  thb 
State,  the  civil  township  and  the  school  township  are  distinct  munici- 
pal corporations,  covering  the  same  territory,  but  dissimilar  in  all  other 
respects,  except  that  the  trustee  of  the  civil  township  is  ex  officio  the 
trustee  of  the  school  township.  The  civil  township  has  not  the  power 
to  build  school-houses  or  to  contract  for  the  building  thereof  within  the 
township  ;  and  a  complaint  against  the  trustee  of  such  township  for  a 
mandate,  to  compel  him  to  build  a  school-house  in  a  certain  district 
therein,  is  bad  on  demurrer.  Such  a  proceeding  must  be  brought,  if  at 
all,  against  the  trustee  of  the  school  township.   Hornby  v.  State,  102 

TOWNSHIP  TRUSTEE. 
See  Township. 

Actifm  on  Bond — Damages. — Common  Schools. — Case  Distinguished. — ^In  an 
action  against  a  township  trustee  on  his  bond,  for  a  default  in  his 
duties  relative  to  schools  and  school  revenues,  the  court  must,  in 
case  of  recovery  against  him.  under  section  7  of  the  act  of  March  6th, 
1866,  1  R.  S.  1876,  p.  781,  assess  upon  the  amount  of  recovery,  and  in- 
clude in  the  judgment,  ten  per  cent,  in  damages.  Reid  v.  The  State,  ex 
rel.,  68  Ind.  406,  distinguisned.  QMsberry  v.  State,  ex  rel,,  480 

TRESPASS. 
See  Railroad,  11. 

Complaint  for  Damages. — A  complaint  for  damages  resulting  troxn  an 
alleged  injury  must  clearly  charge  the  defendant  with  the  commis- 
sion of  the  injury  alleged.  Ricketts  v.  Sandifer^  818 

TRESPASS,  (CRIMINAL.) 
See  CaiiiiNAL  Law,  1,  2, 17,  24,  82. 
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TRIAL. 
See  Judgment,  8;  Mandate,  2. 

TRUSTS. 
See  Statute  of  Frauds. 

1.  P<noer  in  Trustee  to  Sell  a  '  mvey.— Title  of  Vendee, — Ckmsideraiion. — 
Under  an  express  trust,  wi...  ower  U*  sell  and  convey,  it  is  not  neces- 
sary that  the  trustee  should  apply  to  a  court  to  authorize  the  sale,  nor 
to  give  bond  unless  required,  for  the  execution  of  the  trust;  nor  can  the 
title  in  the  vendee  be  questioned  for  want  of  consideration. 

•  lies  v.  Martin^  114 

2.  Same.'^Act  of  1875.— The  act  of  February  4th,  1875,  1  R.  S.  1876,  p. 
917,  does  not  seem  to  affect  express  trusts  with  a  power  in  the  trustee  to 
sell  and  convey.  /6. 

TURNPIKE. 
See  Criminal  Law,  17. 

ULTRA  VIRES. 

SeeCmxs  and  Towns,  8;  County  Commissionsbs. 

UNCERTAINTY. 
See  Check,  8;  Practice,  9;  Railroad,  7. 

USURY. 
9ee  Review  of  Judgment,  8. 

VARIANCE. 
See  Contract,  6;  Criminal  Law,  18,22,28. 

VENDOR  AND  VENDEE. 
See  Conveyance  ;  Reservation. 

VENIRE  DE  NOVO. 

See  Practice,  14. 

VERDICT. 
See  Special  Verdict. 

VESTED  RIGHT. 
See  Contract,  6. 

WABASH  AND  ERIE  CANAL  BONDS. 
See  Constitutional  Law,  4. 

WAGER. 

See  Contract,  7  to  10. 

WAIVER. 
See  Judgment,  8;  Mandate,  2;  Practice,  12;  Real  Estate,  Action  to 

Recover,  8;  Supreme  Court,  8,  6,  21. 

WARRANT. 
See  Fugitive,  2. 

WARRANTY. 
See  Supreme  Court,  24. 

WATER  WORKS. 
See  Cities  and  Towns,   2. 

WEIGHT  OF  EVIDENCE. 
See  Supreme  Court,  1,  7, 18. 

WIDOW. 
See  Taxes,  2;  Will,  5,  6. 

WILL. 
See  Married  Woman. 

1.    Legacy. — Ademption. — ^Where  one  who  has    made   his    will  giving    a 
legacy  to  a  child,  afterward,  during  his  life,  gives  a  portion  to  or  makes 
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provision  for  snch  child,  it  will  be  deemed,  even  If  not  so  expressed,  an 
ademption  or  Batis&ction  of  such  l(^g;a/ey  if  {be  drcumstances  indicate 
that  intention,  if  it  is  not  less  than  the  legacy,  if  it  is  certain  and  of  the 
same  general  nature  ;  bi|t,  where  there  is  a  great  disparity  between  the 
ffift  made  inter  vivos  and  such  legacy,  the  amount  of  the  legacy  being 
rargely  iti  excess  of  the  amount  of  tbe  gift,  such  gift  ^in  not  1^  regarded 
as  eitl^r  a  portion  or  an  advancement,  within  the  legat  meaning  of  those 
terms,  which  will  operate  as  an  ademptioi^  or  a  satisfaction  pro  idnio  of 
the  legacy,  unless  tne  testiftor,  in  making  tie  gift,  dfecTWre  his  intention, 
or  unless  the  circumstances  dearl^Mndicttte  such  intention,  ^hat  such  gift 
shall  so  operate.  State,  ex  reL,  v.  Oroseley,  208 

2.  Interest  on  Legaey,-i— 'Where  a  general  tegacy  is  gi^en,  and  no  ^me 
of  payment  is  spedfled,  it  will  draw  interest  after  Che  expiration  of  one 
year  fr'>m  the  death  of  the  testator.  lb. 

8.  Same. — Revoeaivm, — Eioiden6e.^Vpon  €he  execution  of  the  last  will  of  a 
testator,  a  former  will  executed  by  him  is  f^vbked  and  becomes  invalid 
and  mere  waste  paper,  and  fc  not  competent  evidence  for  any  purpose. 

lb. 

4.  Devxae  for  Supnort  of  DeoUee.^^hiter&al.'^Oonversion. — Setting  aside 
Es^eutor's  Fifiu  Report — B^  the  terms  of  his  will,  »  testator  devised 
to  a  married  daughter  a  specified  sum  of  money,  "  to  be  paid  to  her  at 
such  times  and  in  snch  sume  as  she  may  be  in  need  of  it ;  but  put  it  not 
into  the  hands  of  her  husband,  as  I  will  it  io  be  kept  clear  from  all  his 
claims." 

Beldt  in  an  actioAf  b^  tfee  devikwe,  ^kgidnsi  fihe'  ei^ecutof,  thsfC,  on  his  conver- 
sion of  the  estate  into  money,  she  iK^oaiDe  cAiftted  to  receive  of  him  all  of 
the  legacy  necesaaoy  to  siipply  her  ratfonable  Aeeds ;  that  he  was 
liable  to  her  for  interest  reoeived  by  htm  thereon  ;  and  that  his  final  set- 
tlement report  could  be  set  aside  to  compel^  him  to  account  for  such  in- 
terest. Zeek  V.  Reed,  819 

6.  JAfe-Estate. — Condition  in  Resiraini  of  Marriage. —  Widow,^-A. 
testator  devised  to  his  wife,  '^  in  lieu  of  her  interest  in  '*  his  lands,  a  cer- 
tain tract  of  land  "  during  her  natural  liife,  or  so  long  as  she  may  remain 
my  widow,** 

Held,  the  widow  hiiiviiig'  remknied^  thart  shir  took  A  l)f»-^stfl(if^,  the  condition 
in  restraint  of  marriager  being,  void.  (hon  v.  Bean,  474 

6.  Life^Estate.-Devise  During  IMt  off  Widowhood, — Condition  in  Restraint 
of  Marriage, —  Words  of  L^Mtxttttitm,  Conditional  Limitation  and 
Uondiiion  —Heir. — Rule  in  Shelle^s  Costs.*— The  last  will  of  a  deceased  hus- 
band provided  as  follows,  viz. :  ^"  I  give  and  bequeath  to  my  wife,  M^  &, 
all  my  real  and  personal  property,  moneys  and  efiTeclSj-  *  *  ^  to  be  hers 
during  her  natural  life  or  widowhood;  after  her  death  or  marri<tge,  and 
after  my  youngest  child  then  living  shall  arrive  at  the  age  of  twenty-one 
years,  to  be  divided  between  my  cti'rldrCn,  ]rf.  F.,  J.  N.,V.  L.,  M.  E.  and  C. 
D.,  to  have  and  share  alike,"^^  etc.  Tbe  ^idow  having  remarried,  one  of 
said  children  brought  sttit  against  her  htisbnfn^,  who  was  in  possession, 
for  rents  and  profits,  alleginip  tbe  fbregoing  facts  in  the  complaint 

Beld,  on  demurrer,  that  the  children  took  as  heirs,  bv  descent,  and  not  as 
devisees,  by  purchase,  the  devise  to  them  being  void;  and  that,  therefore^ 
the  plaintiff  su^s  simply  as  an  heir. 

Held,  also,  that  the  rule  in  sfaelley^s  case  does  not  apply  in  this. 

Heldy  also,  that  the  words  "  or  widowhood "  are  words,  not  of  limitation 

or  conditional  limitation,  but  of  ''condition  in  restraint  of  marriage," 

within  the  meaning  of  section  2,  2  R.  S.  1876,  p.  671 ;  that  such  condition 

is  void;  that  M.  S.  takes  a  life-estate;  and  tfaat^  therefore,  the  complaint  is 

•  insufilcient.  StilweU  v.  Knapper,  663 

WITNESS. 
See  Ceimiital  Law,  82;  Insakity;  Partition,  4;  Skduction,  8. 
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DeeedenU^  Estates, — Aeiion  by  Heir  on  Contract  to  Obtain  Title  to  Land  of 
Ancestor. —  Witness, — In  a  suit  by  an  heir,  against  his  oo-heirs  of  a  com- 
mon ancestor,  who  had  died  intestate,  founded  upon  an  alleged  contract 
with  the  ancestor,  the  object  of  which  suit  was  to  obtain  title  to  land 
of  such  ancestor,  an  adverse  party  who  had,  previous  to  the  bringing 
of  the  suit,  assigned  to  the  plaintin  a  part  of  the  cause  of  action  stated 
in  the  complaint,  may  be  required  by  the  plaintifi^  under  the  last  pro- 
viso of  section  2  of  the  **  act  defining  who  shall  be  comf^tent  wit- 
nesses," etc.,  2  R.  S.  1876,  p.  135,  to  testify  as  a  witness  .regarding 
material  facts  stated  in  such  complaint.  Howard  v.  Howard^  692 

WORDS  AND  PHRASES. 
See  Cbimikal  Law,  26;  Pbocskdings  Supplimektasy,  2. 
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